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CASES  DECIDED 

IN  THE 

SUPREME  COURT 

OP  THE 

STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAY  AND  NOVEMBER  TERMS,  1906, 

IN  THE  NINETIETH  AND  NINETY-FIRST 

YEARS  OF  THE  STATE. 


Spurgeon  et  al.  V.  Rhodes. 

[No.  20,728.     Filed  June  19,  1906.]  f^\ 

1.  Injunction.  —  Temporary, — Evidence. — Affidavits, — Informor 
Hon  and  Belief, — It  is  sufficient,  where  a  temporary  injunction 
is  prayed,  for  the  plaintiff  to  file  his  affidavit  setting  forth  the 
facts  upon  information  and  belief,  supported  by  an  affidavit  of 
the  facts  by  some  person  cognizant  thereof,     p.  7. 

2.  Same. — Temporary, — Evidence, — Affidavits, — Information  and 
Belief. — No  Denial, — A  temporary  injunction  may  be  granted 
upon  plaintiff's  affidavit  upon  information  and  belief  where  the 
defendant,  after  notice,  fails  to  deny  the  truth  of  the  matters 
alleged,    p.  7. 

3.  Same.  —  Temporary,  —  Evidence, — Complaint, — Mere  allega- 
tions in  a  complaint,  of  apprehensions  or  fears,  unsupported  by 
proof  will  not  sustain  an  injunction,     p.  7. 

4.  Same.  —  Temporary,  —  Evidence,  —  Discovery,  —  Information 
and  Belief, — Plaintiff  in  an  application  for  a  temporary  in- 
junction is  entitled  to  a  discovery  from  defendant  upon  setting 
out  the  facts  upon  information  and  belief;  and  if  defendant, 
after  opportunity  given,  fails  to  deny  same,  the  court  may 
grant  such  injunction,    p.  8. 

5.  Same. — Temporary, — State  Board  of  Medical  Registration  and 
Examination. — Physicians. — License. — Plaintiff's  affidavit  upon 
information  and  belief  that  the  state  board  of  medical  registra- 
tion and  examination  has  conspired  with  the  prosecuting  wit- 
ness to  have  charges  filed  against  him,  and  that  such  board  will 
revoke  his  license  without  any  trial,  supported  by  an  affidavit 
of  certain  alleged  admissions  by  the  board's  attorney,  does  not 
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sastain  a  temporary  injunction,  where  the  members  of  such 
board  by  affidavits  deny  the  allegations  against  them,  and  their 
attorney  likewise  denies  such  alleged  admissions,    p.  9. 

6.  Injunction. — Temporary. — Prosecuting  Witness  Outside  of 
State. — Effect. — The  fact  that  the  prosecuting  witness  is  out- 
side of  the  State  is  no  ground  for  an  injunction  to  prevent  the 
State  Board  of  Medical  Registration  and  Examination  from  try- 
ing the  plaintiff,  a  licensed  physician,  upon  the  charge  of  im- 
moral conduct,  in  a  proceeding  to  revoke  his  license,    p.  9. 

7.  Evidence. — Admissions  of  Attorney. — ^Admissions  of  an  at- 
torney at  law  are  not  evidence  against  the  client,    p.  10. 

8.  Constitutional  Law.  —  Constitution  of  United  States. — 
Whether  Applicable  to  State  Laws. — ^Article  3,  S2,  and  the 
fifth  and  sixth  amendments  of  the  United  States  Constitu- 
tion do  not  apply  to  laws  enacted  by  the  states,  but  only  to 
prosecutions  in  the  United  States  courts,    p.  10. 

9.  Same. — Physicians. — License. — Police  Power. — Prescribing  the 
qualifications  of  physicians  and  surgeons  and  regulating  the 
practice  of  such  professions,  are  valid  subjects  of  legislation 
under  the  police  power,    p.  11. 

10.  Same.  —  Physicians.  —  License. — Revocation. — Statutes  pro- 
viding for  the  revocation  of  the  license  of  a  physician,  for  felony 
or  gross  immorality,  do  not  violate  the  United  States  or  state 
Constitutions,    p.  12. 

11.  Physicians. — License. — Revocation. — State  Board  of  Med- 
ical Registration  and  Examination. — Courts. — ^The  grant  of  a 
license  to  a  physician,  or  its  revocation,  by  the  State  Board 
of  Medical  Regristration  and  Examination,  is  not  the  exercise  of 
judicial  power,    p.  12. 

From  Marion  Circuit  Court  (14,80-7) ;  W.  J.  Bucking- 
ham.  Judge.  (Acting  under  §1161  Bums  1901,  Acts 
1899,  p.  537.) 

Suit  by  John  Milton  Rhodes  against  W.  A.  Spurgeon 
and  others.  From  an  interlocutory  decree  for  plaintiff, 
defendants  appeal.     Reversed. 

Charles  W.  Miller,  Attomey-Gteneral,  and  Oavin  d 
Davis,  for  appellants. 

Daniel  L.  Brown,  Jr.,  and  Frank  P.  Baker,  for  appellee. 

Monks,  J. — It  appears  from  the  record  that  in  1899 
appellee  was  duly  licensed  to  practice  medicine  in  Marion 
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oonntj,  Indiana^  and  since  that  time  has  been  engaged 
in  such  practice.  In  June,  1906,  a  writing  making  spe- 
cific charges  of  acts  of  gross  immoralily,  verified  by  the  aflS- 
davit  of  Eva  Boykin,  was  presented  to  the  State  Board  of 
Medical  Registration  and  Examination  under  §7322  Bums 
1901,  Acts  1901,  p.  475,  §1,  asking  that  his  license  be 
revoked  therefor.  Said  board  fixed  a  time  and  place  for 
the  hearing  of  said  charges  and  gave  appellee  notice 
thereof  as  required  by  §7322,  supra.  Thereupon,  before 
the  time  fixed  for  said  hearing,  appellee  brought  this  suit 
to  enjoin  appellants,  the  members  of  said  board,  from  pro- 
ceeding to  hear  and  determine  charges  of  "gross  immor- 
ality^'  which  were  then  pending  against  him  before  said 
board,  and  from  revoking  his  license  to  practice  medicine. 
A  temporary  injunction  was  granted  by  the  judge  in  vaca- 
tion upon  notice  to  appellants,  and  from  such  order  this 
appeal  was  taken.  It  is  insisted  by  appellants  that  the 
court  erred  in  granting  said  temporary  injunction. 

Section  7319  Bums  1901,  Acts  1899,  p.  247,  §1,  author- 
izes the  granting  of  a  license  to  practice  medicine  upon  a  cer- 
tificate issued  by  the  State  Board  of  Medical  Registration 
and  Examination.  Section  7322,  supra,  provides  that  any 
such  license  may  be  revoked  by  said  board,  if  the  person 
holding  the  same  is  "guilty  of  a  felony,  or  gross  immorality, 
or  is  addicted  to  the  use  of  liquor  or  drug  habit  to  such  a 
degree  as  to  render  him  unfit  to  practice  medicine  or  sur- 
gery." Said  section  provides  further :  "A  specific  written 
charge,  verified  by  aflSdavit,  must  be  presented  to  the  board, 
making  definite  and  specific  charges  of  such  facts  against 
the  holder  of  such  license.  The  board  shall  thereupon  fix  a 
time  and  place  for  the  hearing  of  such  charges,  at  which 
the  person  charged  may  appear  and  defend  against  the 
same.  A  copy  of  such  charges,  together  with  a  notice  of 
the  time  and  place  fixed  for  the  hearing,  shall  be  served 
upon  the  person  so  charged  at  least  twenty  days  before  the 
time  set  for  the  hearing  of  the  same.  If,  after  such  hearing, 
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the  board  revokes  such  certificate  and  license,  such  order 
shall  be  by  said  board  entered  upon  its  record."  In  case 
the  board  revokes  the  license  an  appeal  may  be  taken  to  the 
circuit  or  superior  court  of  the  county  in  which  said  license 
was  issued.  On  ap])eal  the  verified  charges  are  treated  as 
the  complaint  and  **the  accused  may  plead  to  said  charges 
and  issues  may  be  formed  thereon  as  in  any  civil  case." 

The  complaint  averred  that  the  individual  appellants  were 
members  of  and  composed  the  State  Board  of  Medical  Regis- 
tration and  Examination;  that  in  1899  the  appellee  was  duly 
licensed  to  practice  medicine  in  ilarion  county,  and  has 
since  that  time  been  engaged  in  such  practice,  and  that  this 
right  is  of  value  to  him  and  is  a  property  right ;  that  the 
board  has  "conspired  with  one  Eva  Boykin  fraudulently  to 
deprive"  appellee  of  his  license ;  that  in  pursuance  of  said 
conspiracy  said  board  employed  said  Eva  Boykin  to  visit 
him  and  to  attempt  to  induce  him  to  commit  an  abortion 
upon  said  Eva  Boykin,  and  in  furtherance  of  said  con- 
spiracy said  board  hired  said  Eva  Boykin  to  file  affidavits 
before  it ;  that  the  appellee  had  been  notified  by  the  board 
of  the  filing  of  charges  against  him,  charging  him  with 
gross  immorality  and  for  answering  which  he  was  required 
to  appear  before  the  board  on  August  16 ;  that  he  was  thus 
required  to  appear  under  and  by  virtue  of  authority, 
claimed  to  be  conferred  by  an  act  regulating  the  practice 
of  medicine  as  amended  in  1901,  which  provided,  that  upon 
charges  of  gross  immorality  a  license  might  be  revoked  by 
the  board ;  that  the  charge  against  him  as  given — gross 
immorality — is  a  "fraudulent  one,"  made  by  said  Boykin 
at  the  instigation  of  said  board,  and  in  furtherance  of  the 
conspiracy  she  filed  said  affidavit  before  said  board,  and 
charged  him  with  unfitness  to  practice  medicine  in  that  he, 
believing  the  affiant  to  be  pregnant,  had  agreed  to  perform 
an  abortion  upon  her ;  that  said  Eva  Boykin,  the  secret  em- 
ploye and  co-conspirator  of  said  board,  acting  for  and  on  its 
behalf  and  in  furtherance  of  said  conspiracy,  filed  the  at- 
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tached  fraudulent  affidavit,  charging  this  petitioner  with 
gross  immorality  such  as  to  unfit  him  for  practice; 
''that  it  is  the  intention  of  said  board  to  hear  and  determine 
said  charges,  and  said  board  intends  and  will,  as  previously 
conspired,  revoke  the  license  of  your  petitioner  imless  re- 
strained from  so  doing  by  this  court ;"  that  said  board  has 
'^fraudulently  conspired"  with  said  Eva  Boykin  to  deprive 
the  appellee  of  his  license,"  in  that  said  Eva  Boykin  was 
employed  and  paid  by  said  board  to  visit  certain  physi- 
cians, among  them  the  plaintiff,  and  then  to  make  affidavit 
against  them ;  that  said  Eva  Boykin  is  outside  of  the  State 
of  Indiana  and  a  fugitive  from  justice ;  that  said  board  will 
not  produce  her  at  the  hearing  of  the  charges  against  the 
appellee ;  that  said  board  will  not  allow  the  appellee  to  pro- 
duce witnesses  in  his  defense;  that  the  attorneys  for  said 
board  have  announced  that  said  board  intend  to  revoke  the 
appellee's  license,  and  that  he  will  not  be  accorded  the  right 
to  examine  his  accusers  under  oath ;  that  the  hearing  of  said 
charges  will  work  great  harm  and  injury  to  the  appellee  in 
his  business  and  profession,  and  will  injure  his  reputation, 
whether  they  are  sustained  or  not,  and  whether  said  license 
is  revoked  or  not."  Wherefore  he  asks  for  a  permanent  in- 
junction and  temporary  restraining  order  preventing  said 
board  from  trying  the  appellee  and  from  revoking  his 
license. 

The  charges  show  that  the  appellee  had  offered  to  per- 
form this  abortion  upon  said  Eva  Boykin,  believing  her  to 
be  pregnant,  for  $10,  $15  or  $25,  according  to  the  char- 
acter of  the  operation.  This  complaint  was  sworn  to  by 
the  appellee,  who  states  that  the  matters  and  facts  therein 
contained  are  true  "as  he  is  informed  and  verily  believes." 
An  affidavit  of  a  person  not  a  party  to  this  proceeding  was 
filed  in  support  of  said  application  for  injunction,  which 
stated  that  an  attorney  for  appellants  had  said  to  affiant 
"that  said  Eva   Boykin  and  a  man  whose  name  he  had 
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agreed  not  to  disclose  were .  gathering  evidence  against 
physicians,  and  that  certain  doctors,  among  them  Doctor 
Rhodes  (appellee),  had  been  notified  to  appear  before  the 
board  for  trial,  as  they  desired  to  make  some  examples  in 
order  tp  stop  abortions;  that  Eva  Boykin  was  a  *tool'  or 
^stool  pigeon,'  and  had  been  employed  by  the  board  to 
gather  evidence ;  said  attorney  further  stated  to  said  aflSant 
that  the  board  would  not  have  said  Eva  Boykin  at  the  trial 
of  said  Rhodes ;  that,  in  fact,  the  board  would  introduce  no 
testimony  in  any  of  the  cases  then  pending,  other  than  the 
affidavits  which  were  filed  against  the  physician  on  trial." 
This  affidavit  and  the  verified  complaint  were  all  the  evi- 
dence given  by  the  appellee  at  the  hearing  of  said  applica- 
tion. 

The  affidavits  of  five  members  of  the  board  were  read  in 
evidence.  These  affidavits  were  substantially  the  same,  and 
each  alleged  that  no  steps  of  any  kind  had  been  taken  or 
would  be  taken  wrongfully  to  deprive  appellee  of  his 
license;  that  Eva  Boykin  had  not  been  hired  to  make  said 
affidavits;  that  said  board  had  no  intention  of  revoking 
appellee's  license  unless  the  evidence,  when  heard,  justified 
and  required  it ;  that  it  is  not  true  that  said  board  will  not 
allow  appellee  to  produce  witnesses  in  his  defense,  but, 
on  the  contrary,  it  is  and  always  has  been  the  intention  of 
said  board  in  this  case,  and  the  uniform  practice  of  said 
board  in  like  cases,  to  permit  oral  evidence  and  the  examina- 
tion of  witnesses  if  the  party  so  desires ;  that  the  members 
of  said  board  had  no  other  intention  or  purpose  than  to  hear 
the  evidence,  and  then  fairly  and  impartially  determine  his 
rights  as  the  law  and  the  preponderance  of  the  evidence 
require. 

Appellants  also  read  in  evidence  the  affidavit  of  their 
attorneys  which  states  that  said  attorneys  never  said  that 
the  board  intended  to  revoke  appellee's  license,  nor  did  the 
board,  so  far  as  their  information  and  knowledge  go,  have 
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amy  such  intention,  or  any  intention,  except  to  hear  the  evi- 
dence and  fairly  determine  whether  or  not  the  charges  were 
sustained. 

Appellants  contend  that  appellee's  afiSdavit,  being  only 

upon  information  and  belief,  cannot  be  accepted  in  a  court 

when  the  matter  is  in  controversy.    It  has  been  held 

1.  as  a  general  rule  that  when  a  party  seeks  a  tem- 
porary  restraining  order,  which  in  this   State  is 

without  notice,  if  the  facts  and  circumstances  are  not 
within  his  personal  knowledge  he  should  state  them  upon 
his  information  and  belief,  and  annex  or  file  therewith  the 
affidavit  of  some  other  person  having  personal  knowledge 
of  the  facts  alleged,  that  the  same  are  true  upon  his  per^ 
sonal  knowledge  of  the  facts.  2  Beach,  Mod.  Eq.  Prac, 
§767,  and  cases  cited;  1  High,  Injunctions  (4th  ed.),  §35; 
2  High,  Injunctions  (4th  ed.),  §§1567,  1569,  1574,  1575, 
1581;  Gibson,  Suits  in  Chancery,  §818;  Campbell  v.  Mor- 
rison (1838),  7  Paige  157;  Bank  of  Orleans  v.  Skinner 
(1841),  9  Paige  305;  Youngblood  v.  Schamp  (1862),  15 
X.  J.  Eq.  42;  Manistique  Lumbering  Co.  v.  Love  joy 
(1884),  55  Mich.  189,  20  K  W.  899;  Brooks  v.  O'Hara 
(1881),  8  Fed.  529;  Ballard  v.  Eckman  (1884),  20  Fla. 
661,  675,  676. 

As  to  the  correctness  of  the  rule  we  need  not  decide,  for 
the  temporary  injunction  was  granted  upon  notice  to  appel- 
lants, and  in  such  a  case  the  fact  that  many  or  all 

2.  of  the  material  averments  of  the  application  are 
stated  upon  information  and  belief  will  not  prevent 

the  granting  of  the  relief  when  the  defendant  in  no  manner 

denies  such  averments.     Gibson  v.  Oibson  (1879),  46  Wis. 

462,  1  N.  W.  154.     The  mere  apprehensions  or  fears  of  a 

complainant,  unsustained  by  fact,  do  not  constitute 

3.  a  sufficient  ground  for  the  interference  of  equity  by 
injunction.     Not   the   complainant,   therefore,   but 

the  court,  must  determine  that  a  wrong  is  about  to  be  corn- 
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mitted  which  will  be  irreparable  before  the  relief  will  be 
gi-anted.  1  High,  Injunctions  (4th  ed.),  §35;  2  High, 
Injunctions  (4th  ed.),  §§1567,  1569,  1571,  1574,  and 
cases  cited;  Attorney-General  v.  Bank  of  Columbia  (1829), 
1  Paigo  511;  Campbell  v.  Morrison,  supra;  Youngblood  v. 
Schamp,  supra;  Warfield  v.  Owens  (1846),  4  Gill  (Md.) 
8(U,  ;]82;  Goodwin  v.  New  York,  etc.,  R.  Co.  (1876),  43 
Conn.  494. 

In  Campbell  v.  Morrison,  supra,  at  page  160,  it  was  said : 

"The  complainant  does  not  profess  to  know  anything  of  the 

facts  upon  w^hich  his  application  for  an  injunction 

4.  is  founded.  He  therefore  merely  swears  to  his  in- 
forxnation  and  belief;  which  information  may  have 
been  derived  from  those  who  were  no  better  informed  than 
liimself  on  the  subject.  Such  an  allegation  is  undoubtedly 
sufficient  in  a  bill  to  call  for  a  discovery  from  the  defendant 
of  the  fact  thus  stated ;  and  it  may  in  certain  cases  be  suffi- 
cient to  authorize  the  issuing  of  an  injunction,  where  the 
defendant  has  had  an  opportunity  to  be  heard  in  opposition 
to  the  application.  *  *  *  Attorney-General  v.  Bank 
of  Columbia  [1829],  1  Paige  511." 

The  chancellor .  said  in  Attorney -General  v.  Bank  of 
Columbia,  supra,  at  page  515:  ^'Where  a  party  cannot  be 
presumed  to  have  positive  knowledge  of  a  fact,  it  is  the 
constant  practice  of  this,  and  of  all  other  courts,  to  permit 
him  to  swear  to  his  information  and  belief;  and  give  the 
adverse  party,  who  alone  can  swear  positively  on  the  sub- 
ject, an  opportunity  to  deny  it  on  oath.  If  he  does  not 
deny  it,  or  furnish  some  explanation  to  induce  the  court  to 
think  otherwise,  the  belief  of  the  other  party  is  to  be  taken 
as  the  fact." 

In  2  High,  Injunctions  (4tli  ed.),  §1574,  it  is  said: 
"And  when  the  motion  for  a  preliminary  injunction  is 
heard  upon  bill  and  answer,  or  upon  bill,  answer  and  affi- 
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davits,  and  the  equities  of  the  bill  are  fully  met  and  nega- 
tived, the  injunction  will  not  be  granted." 

Applying  the  rules  above  stated  governing  the  granting 
of  temporary  injunctions  when  notice  of  the  motion  there- 
for has  been  .given  to  the  defendant,  it  is  evident 

5.  that  the  evidence  given  in  this  cause  was  not  suffi- 
cient to  sustain  the  allegations  of  the  complaint.     It 

is  not  necessary,  therefore,  for  us  to  decide,  and  we  do  not 
decide,  whether,  if  said  allegations  had  been  established  by 
sufficient  and  proper  evidence,  appellee  would  have  been 
entitled  to  a  temporary  injunction. 

It  will  be  observed  that  the  affidavit  of  appellee  to  the 
complaint,  which  was  read  in  evidence,  was  on  his  "infor- 
matioiL  and  belief  only,  and  that  no  evidence  was  given 
of  the  truth  of  the  facts  allied  in  the  complaint  by  any 
person  having  personal  knowledge  thereof;  that  the  affi- 
davits of  the  five  members  of  the  board  and  their  attorneys 
deny  every  possible  WTong  charged  in  the  complaint.  The 
allegation  to  the  effect  that  Eva  Boykin  was  employed  to 
procure  evidence  in  regard  to  the  character  of  appellee  is 
not  denied,  but  this  alone  would  not  authorize  the  granting 
of  a  temporary  injunction.  The  gist  of  the  complaint  is 
that  appellants  had  prejudged  appellee's  case  and  had  in- 
tended to  revoke  his  license  without  any' evidence  and  with- 
out giving  him  a  hearing.  Said  affidavits  of  appellants 
and  their  attorneys  deny  the  charge  and  say,  in  effect,  that 
they  intend  to  and  will  give  him  a  fair  and  impartial  hear- 
ing, and  will  determine  said  charges  according  to  the  evi- 
dence.   This  is  all  he  is  entitled  to  demand. 

The  fact  that  Eva  Boykin  is  not  in  this  State  and  cannot 

be  compelled  to  attend  the  hearing  of  said  charges,  or  that 

the  board  would  try  said  charges  without  her  pres- 

6.  ence  or  testimony,  furnished  no  ground  for  enjoin- 
ing the  board  from  hearing  and  determining  the 

truth  of  said  charges. 
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The  affidavit  in  regard  to  the  statement  made  by  the 

attorney   for   appellants   adds   nothing  to   the   complaint, 

and  does  not  tend  to  support  it  for  the  reason  that 

7.  said  attorney  was  not  a  member  of  said  board,  and 
his  statements  were  not  proper  evidence   against 

appellants. 

It  is  next  insisted  by  appellee  that  said  temporary  in- 
junction was  properly  granted  for  the  reason  that  §7322 
Bums  1901,  Acts  1901,  p.  475,  §1,  so  far  as  it  at- 

8.  tempts  to  confer  on  said  board  the  power  to  try 
appellee    and    determine    whether    he    is    guilty 

of  the  gross  immorality  charged,  and  to  revoke  or 
refuse  to  revoke  his  license  therefor,  is  wholly  unconstitu- 
tional and  void,  in  that  it  attempts  to  confer  upon  said 
board  judicial  power;  that  it  is  in  violation  of  the  fifth 
amendment  of  the  Constitution  of  the  United  States,  which 
provides  that  "no  person  shall  be  held  to  answer  for  a 
capital  or  other  infamous  crime,  unless  on  a  presentment 
or  indictment  by  a  grand  jury,"  and  of  the  sixth  amend- 
ment of  the  same  Constitution  which  provides  that  "in  all 
criminal  prosecutions,  the  accused  shall  enjoy  the  right 
*  *  *  to  have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor"  in  this:  that  no  provision  is  made  in 
said  section  or  act  for  compelling  the  attendance  of  appel- 
lee's witnesses  by  compulsory  process;  that  §7322,  supra, 
violates  §2,  article  3,  of  the  Constitution  of  the  United 
States,  which  provides  that  "the  trial  of  all  crimes,  except 
in  cases  of  impeachment,  shall  be  by  a  jury." 

As  to  appellee's  contention  in  regard  to  §2,  article 
3,  of  the  Constitution  of  the  United  States  and  the 
fifth  and  sixth  amendments  of  the  same  Constitution,  it 
is  sufficient  answer  to  say  that  the  facts  stated  in  the 
charges,  the  trial  of  which  appellee  seeks  to  enjoin  in  this 
case,  do  not  constitute  a  public  offense,  nor  is  it  claimed 
that  they  constitute  such  offense;  but,  even  if  they  did, 
said  provisions  of  the  Constitution  of  the  United  States  do 
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not  affect  or  apply  to  prosecutions  or  proceedings  in  the 
courts  of  the  states  or  to  laws  enacted  by  the  legislatures  of 
the  states^  but  only  to  proceedings  and  prosecutions  in  the 
courts  of  the  United  States  and  laws  enacted  by  congress. 
Cooley,  Const.  Lim.  (7th  ed.),  46,  and  cases  cited  in 
notes  4  and  6;  Twitchell  v.  Commonwealth  (1868),  7 
Wall.  321,  19  L.  Ed.  223;  Barron  v.  Mayor,  etc.  (1833), 
7  Pet  243,  8  L.  Ed.  672 ;  Herman  v.  State  (1856),  8  Ind. 
545,  552;  Lake  Erie,  etc.,  B.  Co.  v.  Heath  (1857),  9  Ind. 
558,  559;  Baker  v.  Gordon  (1864),  23  Ind.  204,  209; 
BiUler  V.  State  (1884),  97  Ind.  378,  382;  Lloyd  v.  Dolli- 
son  (1903),  194  TJ.  S.  445,  24  Sup.  Ct.  703,  48  L.  Ed. 
1062;  Capital  City  Dairy  Co.  v.  Ohio  (1902),  183  U.  S. 
238,  22  Sup.  Ct.  120,  46  L.  Ed.  171;  Barton  v.  Kimr 
merley  (1905),  165  Ind.  609,  and  cases  cited. 

Statutes  prescribing  the  qualifications  of  practitioners 

of  medicine  and  surgery,   and   otherwise  regulating  the 

practice  of  those  professions  have  been  uniformly 

9.  upheld  by  the  courts  as  a  valid  exercise  of  the 
police  power  of  the  states,  infringing  no  provisions 
of  either  federal  or  state  Constitutions.  State,  ex  reL,  v. 
Oreen  (1887),  112  Ind.  462;  Eastman  v.  State  (1887), 
109  Ind.  278,  58  Am,  Eep.  400 ;  State,  ex  rel.,  v.  yfehster 
(1898),  150  Ind.  607,  41  L.  R  A.  212,  and  cases  cited; 
Foirks  y.  State  (1902),  159  Ind.  211,  59  L.  R  A.  190; 
Meifert  v.  State  Board,  etc.  (1903),  66  Kan.  710,  714, 
715,  72  Pac.  247;  People,  ex  rel,  v.  Hawker  (1897),  152 
N.  Y.  234,  46  N.  E.  607;  Beetz  v.  Michigan  (1903),  188 
U.  S.  505,  23  Sup.  Ct  390,  47  L.  Ed.  563;  Dent  v.  West 
Virginia  (1889),  129  U.  S.  114,  9  Sup.  Ct  231,  32  L.  Ed. 
623;  Hawker  v.  New  York  (1898),  170  U.  S.  189,  18 
Sup.  Ct  573,  42  L.  Ed.  1002 ;  61  Cent  L.  J.  424,  425 ; 
22  Am.  and  Eng.  Ency.  Law  (2d  ed.),  780-782;  2  Current 
Law,  887,  888. 

Statutes  containing  a  provision  like  the  one  in  question 
here,  authorizing  the  board  to  revoke  a  license  when  the 
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holder  has  l)oen  guilty  of  a  felony  or  of  gross  im- 

10.  morality,  have  been  held  not  to  violate  any  pro- 
vision of  the  federal  or  state  Constitutions,  and  it 

has  been  held   that  the  granting  or  refusing  to  grant  a 
license    to    practice    medicine,    or    the    revocation 

11.  thereof  by  the  board,  is  not  the  exercise  of  judicial 
power.     22  Am.  and  Eng.  Ency.  Law   (2d  ed.), 

784,  785 ;  2  Current  Law,  888 ;  State,  ex  rel,  v.  Webster 
(1898),  150  Ind.  607,  and  cases  cited,  41  L.  R.  A. 
212,  and  cases  cited  on  page  214;  Town  of  Oreenwood  v. 
State,  ex  rel  (1902),  159  Ind.  267,  269;  Wilkim  v.  State 
(1888),  113  Ind.  514;  Ellis  v.  Steuben  County  (1899), 
153  Ind.  91;  M effort  v.  State  Board,  etc,  supra;  Meffert 
V.  Packer  (1904),  195  U.  S.  625,  25  Sup.  Ct.  790,  49  L. 
Ed.  350;  Staie,  ex  rel,  v.  State  Board,  etc.  (1885),  34 
Minn.  387,  26  N.  W.  123 ;  State,  ex  rel,  v.  State  Board, 
etc.  (1885),  34  Minn.  391,  26  N.  W.  125;  State  v.  State 
Board,  etc.  (1885),  32  Minn.  324,  20  X.  W.  238,  50  Am. 
Rep.  575;  Traer  v.  State  Board,  etc.  (1898),  106  Iowa 
559,  76  K  W.  833;  State  Board,  etc.,  v.  Roy  (1901),  22 
R.  I.  538,  48  Atl.  802;  People,  ex  rel,  v.  Hawker,  supra; 
Hawker  y.  New  York,  supra. 

It  was  said  by  this  court  in  State,  ex  rel,  v.  Webster, 
supra,  at  page  621 :  "While  in  some  respects  qiiosi- 
judicial,  the  action  of  the  board  is  not  judicial,  any  more 
than  is  the  action  of  a  county  surveyor  in  fixing  a  boundary 
line,  or  of  a  county  superintendent  in  giving  or  refusing 
a  teacher's  certificate,  or  the  action  of  numberless  other 
officers  or  boards  in  making  investigations  and  decisions 
in  matters  committed  to  them.  Neither  is  the  circum- 
stance that  an  appeal  is  allowed  from  a  decision  of  the 
board  an  indication  that  its  action  is  judicial.  'The  right 
of  appeal  from  the  action  of  boards  in  their  administrative 
character,'  it  was  said  by  this  court  in  Board,  etc.,  v. 
Headon  [1896],  144  Ind.  583,  55  Am.  St  192,  'is  fre- 
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qiieiitly  (•(iiil'crrod  by  statute.  The  appeal  in  such  eases  is 
not  permitted  because  the  action  of  the  board  is  considered 
judicial,  but  it  is  gi*anted  as  a  method  of  getting  the  matter 
involved  before  a  court  that  it  may  be  determined  ju- 
dicially.' " 

It  is  clear  that  the  judge  erred  in  granting  the  temporary 
injunction.  The  order  granting  the  same  is  therefore  re- 
versed. 


State,  ex  rel.  Jett  et  al.,  v.  Ives  et  al.  m   wl[ 

[No.  20,806.  Filed  June  19,  1906.] 
Statutes. — Elections, — Municipal  Corporations, — Councilmen, 
—The  act  of  1891  (Acts  1891,  p.  33,  §3484  Bums  1901),  pro- 
viding that  vacancies  in  certain  city  offices  should  be  filled  by 
appointment  of  the  common  council,  did  not  repeal  §12  of  the 
act  of  1867  (Acts  1867  [s.  s.],  p.  33,  §3480  Bums  1901,  §3047 
R.  S.  1881),  providing  that  in  case  of  a  tie  vote  for  municipal 
candidates,  a  new  election  should  be  ordered,     p.  16. 

.  Same.  —  Election.  —  Municipal  Corporations.  —  Councilmen, — 
Section  53  of  the  act  of  1881  (Acts  1881  [s.  s.],  p.  482,  §6286 
Bums  1901,  §4731  R.  S.  1881),  providing  for  special  elections 
in  certain  cases,  applies  to  cities,  and  was  in  force  at  the  time 
of  the  passage  of  the  act  of  1905  (Acts  1905,  p.  219),  concern- 
ing municipal  corporations,     p.  17. 

Same.  —  Elections,  —  Municipal  Corporations, — Tie  Vote. — In 
determining  whether  a  tie  vote  for  councilmen  of  a  city  requires 
a  special  election,  the  court,  besides  considering  the  municipal 
corporations  act  of  1867  (Acts  1867  [s.  s.],  p.  33,  §12,  §3480 
Burns  1901,  §3047  R.  S.  1881)  and  the  general  election  law  of 
1881  (Acts  1881  [s.  s.],  p.  482,  §53,  §6286  Bums  1901,  §4731 
R.  S.  1881),  will  consider  the  act  of  1905  (Acts  1905,  p.  189, 
§6),  providing  that  in  case  of  a  tie  vote  for  municipal  officers, 
such  fact  should  be  certified  to  the  tribunal  whose  duty  it  is  to 
issue  a  writ  of  election  to  fill  the  same,  as  indicating  whether 
the  legislature  intended  that  the  act  of  1905  (Acts  1905,  p. 
219),  concerning  municipal  corporations,  should  repeal  all 
former  legislation  relating  thereto,     p.  17. 

.  Same. — Repealing  Clause, — A  repealing  clause  in  form:  "All 
former  laws  within  the  purview  of  this  act,  except  laws  not 
inconsistent  herewith  and  enacted  at  the  present  session  of  the 
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General  Ass^nbly,  are  hereby  repealed/'  does  not  repeal  all 
prior  le^slation  which  has  some  relation  to  the  subject  of  such 
repealing  statute,    p.  18. 

5.  Words  and  Phrases.  —  "Purview"  —  "Purview"  ordinarily 
means  the  enacting  part,  or  body,  of  a  statute,  as  distinguished 
from  the  preamble,    p.  18. 

6.  Elections.— Word«  and  Phrases. — "Vacancy" — What  Is.— 
An  election  held  in  advance  of  the  expiration  of  an  office  is  not 
an  election  to  fill  a  "vacancy."    p.  18. 

7.  Same.  —  Tie  Vote.  —  Vacancy.  —  Statutes.  —  The  contingency 
that  a  tie  vote  might  be  cast  at  the  first  election  held  thereunder 
does  not  control  the  construction  of  the  act  of  1905  (Acts  1905, 
pp.  219,  242,  §45)  so  as  to  cause  the  office  of  councilman  to 
become  "vacant"  at  such  election,  when  it  could  not  become 
"vacant"  thereafter  in  case  of  a  tie  vote.    p.  19. 

8.  Constitutional  Law. — Officers. — Vacancies. — Municipal  Cor- 
porations. — Article  15,  §3,  of  the  Constitution,  providing  that 
"whenever  it  is  provided  in  this  Constitution,  or  in  any  law 
which  may  be  hereafter  passed,  that  any  officer  *  *  *  shall 
hold  his  office  for  any  given  term,  the  same  shall  be  construed 
to  mean  that  such  officer  shall  hold  his  office  for  such  term  and 
until  his  successor  shall  have  been  elected  and  qualified,"  applies 
to  municipal  officers,    p.  19. 

9.  Same. — Officers. — Holding  Over. — An  officer  who  holds  over 
because  no  successor  has  been  elected  and  qualified,  holds  by 
virtue  of  article  15,  §3,  of  the  Constitution,  and  not  by  legisla- 
tive authority,    p.  21. 

10.  Statutes. — Officers. — Vacancies. — Municipal  Corporations. — 
The  failure  to  elect  a  councilman  does  not  thereby  create  a 
"vacancy"  in  that  office,  at  the  commencement  of  the  new  term, 
by  virtue  of  §45  of  the  act  of  1905  (Acts  1905,  pp.  219,  242), 
providing  for  filling  vacanacies  in  municipal  offices,    p.  21. 

11.  Same.  —  Construction. — Contemporaneous  Legislation. — The 
act  of  1905  (Acts  1905,  p.  219),  concerning  municipal  corpora- 
tions, must  be  construed  in  connection  with  contemporaneous, 
kindred  legislation,    p.  22. 

12.  Same. — In  Pari  Materia. — Construction. — RepeaL-^Implica- 
tion. — Presumptions. — Ordinarily,  statutes  concerning  the  same 
subjeci-matter,  passed  at  the  same  session,  must  be  construed 
in  pari  materia,  the  presumption  against  a  repeal  by  impfica- 
tion  being  strong,    p.  22. 

13.  Same.  —  Municipal  Corporations. — Tie  Vote. — Special  Elec- 
tion. — The  act  of  1905  (Acts  1905,  p.  219),  concerning  munic- 
ipal corporations,  did  not  repeal  §3480  Bums  1901,  §3047  R.  S. 
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1881,  Acts  1867  (s.  8.),  p.  33,  §12,  nor  S6286  Burns  1901,  14731 
R.  S.  1881,  Acts  1881  (s.  s.),  p.  482,  §53,  providing  for  a  special 
election  for  certain  municipal  officers  in  case  of  a  tie  vote, 
p.  22. 

14.  Mandamus. — Tie  Vote, — Special  Election. — Mandamus  lies  to 
compel  the  proper  municipal  officers  to  order  a  special  election, 
in  case  of  a  tie  vote  for  councilmen.    p.  23. 

From  Carroll  Circuit  Court ;  John  C.  Nye,  Special  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
William  L.  Jett  and  others,  against  George  R.  Ives  and 
others.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

William  S.  Cochrane,  Charles  R.  Pollard  and  John  H. 
Gould,  for  appellant. 

William  A.  Roach  and  Robert  C.  Pollard,  ioi  appellees. 

GiLLETT,  J. — November  7,  1905,  relator  Jett  and  one 
Julius  were  opposing  candidates  for  the  oflSce  of  council- 
man in  the  first  ward  of  the  city  of  Delphi.  They  were  the 
only  candidates  for  said  oflSce,  and  each  received  sixty-four 
votes.  The  board  of  canvassers  declared,  and  certified  to 
the  city  clerk, -that  no  person  was  elected  to  said  oflSce,  and 
said  clerk,  in  turn,  certified  said  fact  to  the  common  council. 
Relators,  voters  in  said  ward,  after  a  demand  and  a  re- 
fusal, brought  this  action  to  compel  the  calling  of  a  special 
election  to  elect  a  councilman  in  said  ward.  The  court 
below  sustained  a  demurrer  to  the  petition  and  alternative 
writ,  and  from  the  judgment  which  followed  relators  ap- 
peal. 

It  is  the  contention  of  appellees'  counsel  that  there  is  no 
law  authorizing  the  calling  of  a  special  election  to  elect  a 
municipal  officer  where  there  has  been  a  failure  to  elect 
by  reason  of  a  tie  vote,  and  they  further  contend  that  it 
was  the  duty  of  the  conmion  council  to  await  the  expiration 
of  the  terms  of  the  councilmen  in  office  and  then  to  appoint 
a  councilman  to  represent  said  ward.  It  is  claimed  that 
section  forty-five  of  the  act  concerning  municipal  corpora- 
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tions,  approved  March  G,  1905  (Acts  1905,  p.  219,  §3469 
Bums  1905),  authorized  the  making  of  an  appointment  in 
such  circumstances.  The  portion  of  said  section  which 
appellees  rely  on  reads  as  follows:  '^In  case  of  a  vacancy 
in  the  office  of  councilman,  from  death,  resignation  or  other 
cause,  the  common  council  shall  fill  such  vacancy  at  a  spe- 
cial meeting,  to  be  held  at  a  time  not  less  than  ten  nor  more 
than  fifteen  days  after  such  vacancy  is  discovered  by  such 
council ;  of  which  special  meeting  notice  shall  be  given  by 
the  clerk  as  herein  required  when  the  coimcil  is  to  fill  a 
vacancy  in  the  office  of  mayor." 

Taking  up  appellees'  contentions  in  their  order,  we  pro- 
ceed to  examine  the  legislation  which  was  in  force  at  the 

time  of  the  adoption  of  said  act.     It  was  provided 
1.     by   section  twelve   of   tlie   general   law   concerning 

cities  which  was  passed  in  1867  (§3480  Burns 
1901,  §3047  R.  S.  1881),  that  "should  two  or  more  per- 
sons have  an  equal  and  the  highest  number  of  votes  for  the 
same  office,  such  board  of  inspectors  shall  certify  the  fact 
to  the  trustees  or  common  council,  as  the  ca?e  may  be,  who 
shall  immediately  give  notice,  as  in  other  elections,  for  a 
new  election,  specifying  tlie  office  to  be  filled  thereby  and 
the  ward,  if  a  councilman,  in  whicli  the  poll  is  to  be 
opened.''  It  was  provided  by  section  sixteen  of  said  act 
(§3483  Burns  1901,  §3050  R.  S.  1881)  that  all  vacancies 
in  the  office  of  mayor,  city  judge,  clerk  or  councilnien 
should  be  filled  by  special  election.  Tlie  latter  provision 
was  changed,  as  to  vacancies  in  the  office  of  mayor,  clerk 
and  councilnien,  by  secticm  one  of  the  act  of  February  26, 
1891  (Acts  1801,  p.  33,  §3184  Burns  1901),  but,  as  we 
shall  show  hereafter,  in  discussing  tlie  meaning  of  the  term 
"vacancy"  as  applied  to  a  public  office,  the  statute  last  men- 
tioned in  nowise  aflFected  the  provision  of  section  twelve 
above  quoted.  On  the  contrary,  said  provision  was  in  full 
force  when  said  act  of  1905  was  passed. 
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Turning  to   the   general   act   concerning   elections,    ap- 
proved April  21,  1881  (Acts  1881  [s.  s.],  p.  482),  which 
also  applies  to  cities,  we  find  it  provided  by  section 

2.  fifty-three  thereof  (§6286  Burns  1901,  §4731  R.  S. 
1881),  that  "a  special  election  shall  be  held  in  the 

following  cases:  *  *  *  Third.  Whenever  two  or 
more  persons  receiving  votes  at  any  election  shall  have  the 
highest  and  an  equal  number  of  votes  for  the  same  ofiice." 
This  act  also  was  in  force  at  the  time  of  the  adoption  of 
the  act  of  1905,  supra,  concerning  municipal  corporations. 
In  addition,  it  is  to  be  observed  that  two  davs  before 

3.  the  last-mentioned  act  was  approved,  a  further  act 
concerning  elections  became  a  law,  wherein  it  was 

provided  (Acts  1905,  p.  189,  §6,  §6275  Buni&  1905)  :  "If 
two  or  more  persons  shall  have  the  highest  and  equal  num- 
ber of  votes  for  a  single  oflSce  to  be  filled  by  the  voters  of 
such  county  or  city,  such  county  or  city  board  shall  declare 
that  no  person  is  elected  to  fill  such  oSiee,  and  shall  certify 
the  same  in  the  statement  above  provided  and  w^hen  filed 
the  clerk  shall  certify  the  fact  to  the  tribunal  whose  duty  it 
is  to  supply  the  vacancies  in  such  ofiice,  or  to  issue  writ  of 
election  to  fill  the  same  as  the  case  may  require."  While  it 
may  be  granted  that  the  legislature  was  in  error  in  assum- 
ing that  there  was  any  city  oSice  which  could  be  filled  by 
appointment  in  case  of  a  tie  vote,  yet  it  is  perfectly  clear 
that  at  the  time  of  the  enactment  of  said  section,  both  under 
the  municipal  act  of  1867,  supra,  and  the  general  election 
law  of  1881,  supra,  it  was  the  imperative  duty  of  a  com- 
mon council  to  call  a  special  election  to  elect  a  member 
thereof  where  there  had  been  a  failure  to  elect  by  reason 
of  a  tie  vote.  So  that  when  section  six,  supra,  of  the  act  of 
March  4,  1905,  went  into  force,  a  failure  to  elect,  by  reason 
of  a  tie  vote,  created  a  situation  in  which,  to  paraphrase  the 
language  of  said  section,  the  case  required  the  issuing  of  a 
writ  of  election.  We  do  not,  however,  attach  so  much  im- 
portance to  said  section  as  creating  a  substantive  duty  as  we 
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do  to  the  fact  that,  as  a  statute  which  gives  af&rmative  rec- 
ognition to  the  existence  of  earlier  provisions  concerning 
the  calling  of  special  elections  in  such  cases,  and  which  in 
effect  provides  for  the  continued  operation  of  such  laws,  it 
is  to  be  reckoned  with  in  determining  whether  all  traces  of 
the  prior  legislation  were  obliterated  by  the  act  concerning 
municipal  corporations  which  became  a  law  two  days  there- 
after. 

The  language  of  the  repealing  clause  of  said  last-men- 
tioned act,  so  far  as  pertinent  to  this  case,  is  as  follows: 
"All  former  laws  within  the  purview  of  this  act 

4.  except  laws  not  inconsistent  herewith  and  enacted 
at  the  present  session  of  the  General  Assembly,  are 

hereby  repealed."  Dealing  with  said  repealing  clause,  and 
not  with  the  general  doctrine  of  repeals  by  implication,  we 
think  it  may  be  said  that  said  act  did  not  necessarily  repeal 
all  prior  legislation  that  may  have  had  some  relation  to 
cities  and  towns.  In  State  v.  Reynolds  (1886),  108  Ind. 
353,  358,  this  court  quoted  with  apparent  approval  the  fol- 
lowing language,  found  in  Payne  v.  Conner  (1813),  3  Bibb 
(Ky.)  180:  "The  meaning  usually  attached  to  this  term 
(purview)  by  writers  on  law,  seems  to  be  the  enacting 
part  of  a  statute,  in  contradistinction  to  the  pre- 

5.  amble;  and  we  think  the  provision  of  the  act  re- 
pealing all  acts  or  parts  of  acts  coming  within  its 

purview,  should  be  understood  as  repealing  all  acts  in  rela- 
tion to  all  cases  which  are  provided  for  by  the  repealing 
act ;  and  that  the  provisions  of  no  act  are  thereby  repealed 
in  relation  to  cases  not  provided  for  by  it."  And  see,  also, 
7  Words  and  Phrases,  title  "Purview;"  1  Lewises  Suther- 
land, Stat.  Constr.  (2d  ed.),  §246. 

We  have  been  unable  to  find  any  mention  of  the  subject 

of  tie  votes  in  the  act  of  March  6,  1905,  supra,  aside  from 

a  provision  which  is  found  in  section  fifteen,  but 

6.  that  section  relates  to  towns.     It  therefore  becomes 
material  to  inquire  whether  the  provision  of  section 
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forty-five,  which  we  have  quoted,  was  designed  to  pre- 
scribe the  rule  of  action  for  the  filling  of  .the  office.  The 
provision  referred  to  has  to  do  with  "a  vacancy"  in  the 
office  of  councilman.  An  election  which  is  held  in  advance 
of  the  expiration  of  the  term  of  an  incumbent  of  an  office 
is  not  an  election  to  fill  a  vacancy.  1  Dillon,  Mun.  Corp. 
(4th  ed.),  §222.  Assuming,  without  deciding,  that  the 
two  councilmen  representing  the  first  ward  of  the  city  of 
Delphi  would  not  hold   over   until   a  councilman 

7.  should  be  elected  and  qualified  who  should  alone  be 
entitled  to  represent  said  ward ;  or,  in  other  words, 

assuming  that  the  present  law  created  a  new  office,  and  that 
the  former  offices  of  members  of  the  common  council  from 
said  ward  would  expire  by  limitation,  so  that  an  efflux  of 
time  would  eventually  work  a  vacancy,  yet  the  fact  that 
such  a  condition  of  affairs  as  this  might  occur  at  the  first 
election  held  under  the  new  law  is  not  persuasive  that  it 
was  the  intention  of  the  lawmakers  to  provide  for  the  event 
of  a  tie  vote  at  the  first  election  by  authorizing  an  appoint- 
ment to  fill  vacancies,  if  under  the  act  the  effect  of  tie  votes 
hereafter  occurring  would  not  be  to  cause  a  vacancy  by  the 
expiration  of  the  term  of  the  incumbent  of  the  office. 

The  language  of  §3,  article  15,  of  the  Constitution  of 

this  State  is  very  broad.     It  ordains  that,  "whenever  it  is 

provided  in  this  Constitution,  or  in  any  law  which 

8.  may  be  hereafter  passed,  thai  any  officer,  other  than 
a  member  of  the  Greneral  Assembly,  shall  hold  his 

office  for  any  given  term,  the  same  shall  be  construed  to 
mean  that  such  officer  shall  hold  his  office  for  such  term 
and  until  his  successor  shall  have  been  elected  and  quali- 
fied." (Our  italics.)  While  it  is  settled  by  the  decisions 
of  this  court  that  some  of  the  provisions  of  the  Constitution 
relate  solely  to  the  state  government,  yet,  under  language  as 
broad  as  this,  referring  to  any  officer  who  holds  office  under 
any  law  passed  after  the  adoption  of  the  Constitution,  it  is 
dear  that  the  reference  is  broad  enough  to  include  munici- 
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pal  officers,  and  it  is  our  opinion  that  the  provision  docs 
extend  to  them.  The  section  in  question  has  been  applied 
to  statutory,  elective  officers  (State,  ex  rel.,  v.  Berg  [1875], 
60  Ind.  496;  State,  ex  rel,  v.  Bogard  [1891],  128  Ind. 
480;  State,  ex  rel,  v.  Menaugh  [1898],  151  Ind.  260,  43 
L.  R.  A.  408),  to  an  officer  elected  by  the  General  Assem- 
bly (State,  ex  rel,  v.  Harrison  [1888],  113  Ind,  43 1,  3 
Am.  St  663),  and  to  a  member  of  the  board  of  trustees  of 
a  school  to^vn  (Koemer  v.  State,  ex  rel.  [1897],  148  In  1. 
158).  It  was  declared  in  the  case  last  cited  that,  '*it  is 
settled  that  all  officers  except  members  of  the  legisLiture 
hold  their  offices  imder  the  Constitution  for  the  term  for 
which  they  are  elected,  and  until  their  successors  are  dented 
and  qualified."  It  was  said  in  State,  ex  reh,  v.  Harrison, 
supra,  that  the  policy  of  such  provisions  "is  to  prevent  tlie 
hapj>ening  of  vacancies  in  office,  except  by  death,  resigna- 
tion, removal  and  the  like.  They  rest  upon  the  assumption 
that' the  wiser  and  more  prudent  course  is,  in  case  the  elec- 
toral body  fails  to  discharge  its  functions,  to  authorize  the 
incumbent  to  hold  over  until  the  succeeding  election,  rather 
than  that  a  vacancy  should  occur  to  be  filfed  by  the  ap- 
pointing power." 

The  constitution  of  Missouri  (Art  14,  §5)  contains  a 
section  which  reads  as  follow^a:  "In  the  absence  of  any 
contrary  provision,  all  officers  now  or  hereafter  elected  or 
appointed,  subject  to  the  right  of  resignation,  shnll  hold 
office  during  their  official  terms,  and  until  their  successors 
shall  be  duly  elected  or  appointed  and  qualified.''  In  Slate, 
ex  rel,  v.  Lund  (1901),  167  Mo.  228,  239,  66  S.  W.  1062, 
67  S.  W.  572,  the  supreme  court  of  ilissouri  said  of  this 
section:  "Plaintiff  contends  that  this  provision  of  the  con- 
stitution does  not  a])])ly  to  municipalities,  but  we  are  un- 
able to  concur  in  this  view,  for  the  following  reasons: 
First,  it  is  broad  and  comprehensive  enough  in  its  terms 
to  include  all  officers,  whether  they  be  state,  county,  to^vn- 
ship  or  municipal^  and  there  is  nothing  in  it  which  is  in- 
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dicative  of  anything  to  the  contrary,  or  which  leaves  any 
doubt  as  to  its  true  meaning.  Second,  if  there  existed  a 
doubt  as  to  whether  or  not  it  embraces  municipalities,  that 
doubt  can  but  be  dispelled,  when  that  section  is  taken  into 
consideration  with  the  various  provisions  of  the  constitu- 
tion which  in  some  way  have  reference  to  municipalities." 
In  the  course  of  the  opinion  from  which  we  have  just 
quoted,  the  court  referred  to  the  holding  in  State,  ex  rel,, 
V.  Harrison,  supra,  and,  in  that  connection,  after  setting 
out  the  provision  of  the  Indiana  Constitution  which  we  are 
considering,  said  on  page  230:  '*It  is  perfectly  apparent 
from  that  provision  of  the  Constitution  that  there  was  no 
escape  from  the  conclusion  reached  by  the  court,  that  is, 
that  all  officers  in  that  state  hold  over  after  the  expiration 
of  their  terms  until  their  successors  are  elected,  or  ap- 
pointed, as  the  case  may  be,  and  are  qualified." 

After  the  expiration  of  the  term  fixed  by  the  General 
Assembly,  the  tenure,  or  title,  of  the  officer  is  not  under  or 
by  virtue  of  legislative  authority,^  but  by  the  con- 
9.     tinuing  and  superior  authority  of  the  Constitution. 
State,  ex  rel,,  v.  Harrison,  supra;  Koerner  v.  State, 
ex  reh,  supra;  State,  ex  rel,,  v.   Menaugh,  supra.     The 
eflFect  of  the  constitutional  provision  is  to  add  "an  addi- 
tional, contingent  and  defeasible  term  to  the  original  fixed 
term,  and  excludes  the  possibility  of  a  vacancy,  and  con-, 
sequently,   the   power  of  appointment,   except   in   case  of 
death,   resignation,   ineligibility,   or  the  like."     State,  ex 
rel.,  V.  Harrison,  supra. 

The  act  of  March  (>,  1905,  supra,  was  designed  as  a  more 
or  less  permanent  expression  of  the  will  of  the  legislature, 
and  assimiing,   as  we  must,  that   it  was  cognizant 
10.     of  the  fundamental  law  in  the  enactment  of  the  stat- 
ute, it  becomes  apparent  that  in  making  provision  for 
the  filling  of  vacancies  in  the  office  of  councilman  there  was 
no  intent  to  treat  the  failure  to  elect  as  resulting  in   a 
vacancy.    State,  ex  rel,  v.  Bogard  (1891),  128  Ind.  480. 
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This  being  true,  we  should  be  loath  to  conclude,  in  the 
absence  of  language  requiring  it,  that  it  was  the  purpose 
in  the  enactment  of  said  statute  to  blot  out  all  provision 
for  the  filling  by  election  of  an  office,  elective  by  the  people, 
where  the  regular  election  had  resulted  in  a  tie  vote. 

Although  it  is  probable  that  the  act  in  question  operates 

to  repeal  by  implication  many  prior  provisions  of  statutes 

relative  to  cities  and  towns,  yet  we  cannot  consent 

11.  to  the  view  that  it  is  to  be  treated  as  a  thing  apart 
from  all  the  legislation  of  the  State.  In  Hum- 
phries V.  Davis  (1885),  100  Ind.  274,  50  Am.  Rep.  788, 
it  was  said:  "A  statute  is  not  to  be  construed  as  if  it. stood 
solitary  and  alone,  complete  and  perfect  in  itself,  and 
isolated  from  all  other  laws.  It  is  not  to  be  expected  that 
a  statute  which  takes  its  place  in  a  general  system  of  juris- 
prudence shall  be  so  perfect  as  to  require  no  support  from 
the  rules  and  statutes  of  the  system  of  which  it  becomes  a 
part,  or  so  clear  in  all  its  terms  as  to  furnish  in  itself  all 
the  light  needed  for  its  construction.  It  is  proper  to  look 
to  other  statutes,  to  the  rules  of  the  common  law,  to  the 
sources  from  which  the  statute  was  derived,  to  the  general 
principles  of  equity,  to  the  object  of  the  statute,  and  to  the 
condition  of  affairs  existing  when  the  statute  was  adopted. 
*  *  *  Statutes  are  to  be  so  construed  as  to  make  the 
law  one  uniform  system,  not  a  collection  of  diverse  and 
disjointed  fragments." 

The   presumption   against   a   repeal   by   implication   is 

strong,  and  where  two  acts,  which  apparently  supplement 

each  other,  are  passed  at  the  same  session  of  the 

12.  legislature,  they  are  to  be  treated,  in  the  absence 
of  any  indication  to  the  contrary,  as  if  they  together 

constituted  but  one  law.  Potter's  Dwarris,  Statutes,  189. 
But  in  this  case  there  appears  an  affirmative  intent  in  the 

municipal  act  to  uphold  all  consistent  statutes 
18.     passed  at  the  same  session,  and  this  would  seem, 

in  view  of  section  six  of  the  election  law  of  1905, 
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supra,  to  leave  legislation  on  the  subject  of  tie  votes  in  city 
elections  as  it  stood  before,  and,  besides,  section  forty-three 
of  the  act  concerning  cities  and  towns  provides  that  all  city 
elections  shall  be  held  in  conformity  with  the  general  elec- 
tion laws  of  the  State. 

There  can  be  no  doubt  of  the  duly  of  appellees  to  call  a 
special  election.     We  are  of  opinion  that  the  court 
14.     below  erred  in  sustaining  the  demurrer  to  the  peti- 
tion and  alternative  writ. 
Judgment  reversed,  with  a  direction  to  overrule  said 
demurrer,   and   for   further   proceedings   not   inconsistent 
with  this  opinion. 


Taylor  v.  Strayer  et  al. 
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[No.  20,694,    Filed  June  20,  1906.] 

1.  DuAlKS.— Right  to  Construct. — Legislative  Discretion. — There    i^^®  .  J5 
is  no  common-law  right  to  construct  a  drain  over  another's 
land,  and  a  sanction  so  to  do,  given  by  the  legislature,  may  be 
withdrawn  at  the  discretion  of  the  legislature,    p.  27. 

2.  Constitutional  Law. — Police  Power. — Statutes. — Power  of 
Legislature  to  Repeal. — ^The  legislature  may  repeal  or  amend 
any  statute  relating  tt>  the  public  health  or  general  welfare. 
p.  28. 

3.  Statutes. — Repeal. — Saving  CUmse. — Pending  Actions. — The 
repeal,  without  a  saving  clause,  of  a  statute  giving  a  right  of 
action  takes  away  all  rights  under  such  statute  except  those 
embodied  in  a  final  judgment,    p.  28. 

4.  Drains.  — ^  Lakes.  —  Statutes. — Repeal. — Saving  Clause. — The 
repealing  clause  of  the  act  of  1905  (Acts  1905,  pp.  456,  480, 
§14),  providing:  ''Such  repeal  shall  not  affect  any  pending  pro- 
ceedings in  which  a  ditch  has  been  ordered  established,''  does 
not  save  an  action  pending  on  appeal  in  the  circuit  court,  though 
the  board  of  commissioners  had  rendered  a  judgment  establish- 
ing such  drain,    p.  28. 

5.  Appeal  and  Error. — Judgment  Appealed  From. — Legal  Effect. 
— Ah  order  or  judgment  which  is  vacated  by  an  appeal  is,  in 
legal  effect,  no  order  or  judgment,    p.  29. 
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6.  Judgment.  —  Final,  —  Legislative  Power  to  Annul,  —  A  final 
judgment,  rendered  in  an  action  based  upon  a  purely  statutory 
right,  cannot  be  arbitrarily  set  aside  or  annulled  by  the  legis- 
lature,    p.  29. 

7.  Trial.  —  Issues,  —  Boards  of  Commissioners.  —  Appeal  and 
Error, — Ordinarily,  on  an  appeal  from  the  board  of  commis- 
sioners, only  the  issues  raised  before  such  board  may  be  liti- 
gated in  the  circuit  court,     p.  29. 

8.  Judgment. — Final, — Drains, — Board  of  Commissioners, — Ap- 
peal,— Where  an  appeal  is  taken  from  an  order  of  the  board  of 
commissioners  in  a  ditch  proceeding,  the  establishment,  if  at 
all,  of  such  ditch  must  be  by  order  of  the  circuit  court,  either 
directly  or  by  remanding  the  cause  with  directions  to  such 
board,    p.  29. 

9.  Drains. — Statutes, — Repeal. — Saving  Clause. — ^The  repfwiling. 
clause  of  the  act  of  1905  (Acts  1906,  pp.  456,  480,  §14),  pro- 
viding: ''Such  repeal  shall  not  affect  any  pending  proceedings 
*  *  *  in  which  there  is  no  attempt  to  and  which  will  not 
low^r  or  affect  any  lake"  covering  ten  acres,  saves  all  pending 
ditch  proceedings,  except  those  draining  such  lakes,  and  they 
may  be  prosecuted  to  final  judgment  regardless  of  such  act. 
p.  30. 

10.  Statutes. — Repeal, — Penalties. — Forfeitures. — Drains. — Sec- 
tion 248  Bums  1901,  §248  R.  S.  1881,  providing:  "The  repeal 
of  any  statute  shall  not  have  the  effect  to  release  or  extinguish 
any  penalty,  forfeiture,  or  liability  incurred  under  such  statute, 
unless  the  repealing  act  shall  so  expressly  provide,"  refers  only 
to  penalties,  forfeitures  and  kindred  liabilities,  and  not  to  the 
establishment  of  drains,     p.  30. 

11.  Same. — Repeal. — Saving  Statutes. — Section  243  Bums  1901, 
§243  R.  S.  1881,  providing  that  no  suits  instituted  under  exist- 
ing laws  shall  be  affected  by  the  repeal  thereof,  referred  pri- 
marily to  the  laws  of  1852,  and  the  repealing  clause  of  the  act 
of  1905  (Acts  1905,  pp.  456,  480,  §14)  is  not  controlled  thereby, 
p.  30. 

12.  Costs. — Right  of. — Drains, — Statutes, — Withdrawing  Right 
of  Action, — Where  the  statute  granting  a  right  to  establish  a 
certain  kind  of  public  drain  is  repealed  without  any  saving 
clause  as  to  the  costs  thereof,  such  costs  fall,  as  at  the  common 
law,  upon  the  parties  making  same.     p.  31. 

13.  Trial. — Issues, — Drains. — Appeal  from  Board, — Jurisdiction, 
— Statutes, — A  plea  to  the  jurisdiction,  founded  upon  a  statute 
passed  subsequently  to  an  appeal  from  the  board  of  commis- 
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sioners  in  a  drainage  proceeding,  should  be  entertained  by  the 
circuit  court,  though  ordinarily  only  such  issues  may  be  liti- 
gated in  the  circuit  court  as  were  presented  to  such  board, 
p.  31. 

From  Noble  Circuit  Court;  Edwin  C.  Vaughn,  Special 
Judge. 

Proceedings  by  John  N.  Strayer  and  others  to  establish 
a  drain,  against  which  Henry  L.  Taylor  remonstrates. 
From  an  order  establishing  said  drain,  remonstrant  ap- 
peals.    Reversed. 

John  W,  Ilanan,  Thomas  R.  Marshall  and  William  L, 
Taylor,  for  appellant. 

T,  A,  Redmond  and  L.  H,  Wriglcy,  for  appellees. 

Montgomery,  J. — Appellees  commenced  this  proceed- 
ing by  filing  a  petition  with  the  Board  of  Commissioners 
of  the  county  of  Noble,  for  the  establishment  of  a  ditch 
beginning  in  said  county  and  terminating  in  Lagrange 
county,  by  virtue  of  the  provisions  of  §§5655-5671  Burns 
1901.  Appellant,  at  the  proper  time,  filed  a  remonstrance 
against  the  proposed  ditch,  and  such  proceedings  were 
thereupon  had  as  resulted  in  a  judgment  of  the  circuit 
court  upon  appeal  dismissing  the  proceeding.  This  judg- 
ment was  reversed  upon  appeal  to  this  court.  Strayer 
V.  Taylor  (1904),  163  Ind.  230.  The  cause  was  remanded 
to  the  lower  court,  and  before  further  steps  were  taken 
therein  the  General  Assembly  passed  a  new  drainage  law 
and  repealed  all  prior  drainage  statutes.  Acts  1905,  p. 
4:66,  §5622  et  seq.  Bums  1905.  Section  fourteen  of  the 
new  act  reads  as  follows:  "All  laws  and  parts  of  laws 
heretofore  enacted  in  relation  to  drainage  are  hereby  re- 
pealed, but  such  repeal  shall  not  affect  any  pending  pro- 
ceedings in  which  a  ditch  has  been  ordered  established  or 
in  which  there  is  no  attempt  to  and  which  will  not  lower 
or  affect  any  lake  or  body  of  water  that  has  to  exceed  ten 
acres  of  surface  at  high-water  mark,  and  such  proceedings 
and  all  remedies  in  relation  thereto  shall  be  concluded  and 
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be  effective  in  all  respects  as  if  this  act  had  not  been  passed. 
Nor  shall  this  act  be  construed  to  repeal  any  act  passed  at 
this  session  of  the  General  Assembly  in  relation  to  the  con- 
struction of  drains  and  sewers  in  counties  having  a  city 
therein  of  not  less  than  fifty-nine  thousand  nor  more  than 
one  hundred  thousand  population  according  to  the  last  pre- 
ceding United  States  census,  nor  shall  this  act  be  deemed 
to  repeal  or  affect  any  act  passed  at  this  session  of  the 
General  Assembly  to  preserve  the  fresh-water  lakes  of  the 
State  of  Indiana  at  their  established  level  and  to  protect 
them  from  danger  of  being  injuriously  affected  or  de- 
stroyed: Provided,  further,  that  such  repeal  shall  not 
affect  or  be  construed  to  repeal  any  other  act  upon  the  sub- 
ject of  drainage  passed  by  the  present  General  Assembly." 

The  same  legislature  passed  a  penal  statute  for  th^ 
preservation  of  fresh-water  lakes,  section  one  of  which 
reads  as  follows:  "That  it  shall  be  unlawful  for  any  per- 
son or  persons,  firm  or  corporation,  to  locate,  dig,  make, 
dredge,  or  in  any  manner  construct,  or  for  any  court,  or 
board  of  commissioners,  or  body  of  viewers  or  drainage 
commissioners,  to  order  or  recommend  the  location,  estab- 
lishment or  construction  of  any  ditch  or  drain  cutting  into 
or  through,  or  upon  the  line  of  any  fresh-water  lake  or 
lakes  in  the  State  of  Indiana,  or  to  locate,  dig,  make,  dredge 
or  in  any  way  construct  any  ditch  or  drain,  having  a  bot- 
tom depth  lower  than  the  present  water  line  of  such  lake, 
within  forty  rods  of  any  point  on  the  line  of  such  lake 
where  the  line  or  any  portion  thereof  is  known  or  ascer- 
tainable; or  in  case  such  line  or  any  part  thereof  is  lost 
and  cannot  be  ascertained,  within  forty  rods  from  high- 
water  mark  on  the  margin  of  such  lake,  such  high-water 
mark  to  be  the  highest  point  on  such  margin  to  which  such 
water  has  risen  within  the  ten  years  last  past."  Acts  1905, 
p.  447,  §5644  Bums  1905. 

Other  sections  of  the  act  made  it  unlawful  so  to  interfere 
with  the  shores  or  banks  of  any  such  lakes  as  to  lower  the 
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waters  thereof,  or  to  interfere  with  any  levee  or  dam  con- 
etnicted  for  the  purpose  of  maintaining  the  present  water 
level  of  any  such  lake. 

After  the  taking  effect  of  these  statutes  appellant  filed  a 
special,  verified  answer  or  plea  to  the  jurisdiction  of  the 
court,  in  which  he  alleged  that  the  proposed  ditch  will  pass 
through  the  following  fresh-water  lakes  in  Noble  county, 
to  wit:  Lake  Shockopee,  Hardy  lake,  Tamarack  lake,  and 
Mud  lake,  and  also  Nauvoo  lake  in  Lagrange  county;  that 
it  will  lower  the  present  level  of  said  lakes  eight  feet  in 
depth ;  that  appellant  is  the  owner  of  a  dam  by  which  the 
present  water  level  of  said  lakes  is  maintained,  and  that 
the  construction  of  the  proposed  drain  will  destroy  said 
dam  and  thereby  lower  the  water  level  of  said  lakes  eight 
feet ;  that  by  the  construction  of  the  proposed  drainage  the 
banks  and  shores  of  said  lakes  will  be  so  cut  into  and  inter- 
fered with  as  to  lower  the  water  level  of  said  lakes;  that 
the  waters  of  said  lakes  cover  areas  as  follows :  Shockopee, 
120  acres;  Hardy,  70  acres;  Tamarack,  130  acres;  Mud, 
6  acres,  and  Nauvoo,  80  acres ;  that  under  the  drainage  act 
of  1905,  supra,  the  rights  of  appellees  were  not  preserved, 
but  the  proceedings  contemplated  under  their  petition  were 
expressly  forbidden  and  made  unlawful,  and  the  court  is 
without  authority  further  to  entertain  jurisdiction  of  the 
proceeding.  Wherefore  the  court  was  asked  to  hear  evi- 
dence as  to  the  facts  alleged,  and  to  make  such  order  as 
imder  existing  laws  the  proof  might  warrant. 

Appellees'  demurrer  to  this  answer  for  want  of  facts 
was  sustained,  to  which  decision  appellant  excepted.  Error 
assigned  upon  this  ruling  presents  the  controlling  question 
for  decision. 

No  right  to  construct  an  artificial  drain  over  the  lands 

of  others  exists  at  common  law.     Drainage  statutes  are 

given  or  withheld  in  the  discretion  of  the  legisla- 

1.  ture,  and  when  enacted  may  be  modified  or  repealed 
at  the  pleasure  of  that  body.     It  follows  that  one 
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legislature  cannot  determine  the  policy  of  its  successor  and 
forestall  action  which  may  be  deemed  expedient  to 

2.  protect  the  public  health  or  to  promote  the  public 
welfare.     It  is  altogether  plain  that  in  the  opinion 

of  the  General  Assembly  of  1905,  the  public  interests 
require  the  preservation  of  fresh-water  lakes  having  to 
exceed  ten  acres  of  surface.  The  drainage  act  of  1905, 
supra,  expressly  repealed  all  existing  laws  upon  that  sub- 
ject.     It  is   a   well-settled   principle   that  when   a 

3.  right  of  action,  not  existing  at  common  law,  is  given 
by  statute,  a  repeal  of  the  statute  without  saving 

pending  actions  takes  away  the  right  of  action  in  pending 
causes,  which  have  not  proceeded  to  final  judgment.  Hunt 
V.  Jennings  (1889),  5  Blackf.  195,  33  Am.  Dec.  465; 
Afoor  V.  Seaion  (1869),  31  Ind.  11;  Roush  v.  Morrison 
(1874),  47  Ind.  414;  Board,  etc.,  v,  Ruckman  (1877),  57 
Ind.  96;  JSwper^  v.  Martz  (1888),  116  Ind.  72. 

A  very  eminent  authority  states  the  rule  as  follows: 
"  The  effect  of  a  repealing  statute,  I  take  to  be  to  oblit- 
erate the  statute  repealed  as  completely  from  the  records 
of  parliament  as  if  it  had  never  passed,  and  that  it  must 
be  considered  as  a  law  that  never  existed,  except  for  the 
purposes  of  those  actions  or  suits  which  were  commenced, 
prosecuted,  and  concluded  while  it  was  an  existing  law.'  " 
Sedg^\Mck,  Stat,  and  (Vmst.  Law  (2d  ed.),  108. 

In  the  case  of  Iltint  v.  Jennings,  supra.  Justice  Black- 
ford states  the  principle  in  the  following  words:  "When- 
ever a  statute  from  which  a  court  derives  its  jurisdiction 
in  particular  cases  is  repealed,  the  court  cannot  proceed 
under  the  repealed  statute  even  in  suits  pending  at  the 
time  of  the  repeal,  unless  they  are  saved  by  a  clause  in  the 
repealing  statute." 

This   proceeding  was   accordingly   terminated   with   the 

repeal  of  the  statutes  under  which  it  was  established  unless 

it  falls  within  tlic  saving  provisions  of  section  four- 

4.  teen  above  set  out.     It  is  provided  that  the  repeal 
"shall  not  affect  any  pending  proceeding  in  which 
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a  ditch  has  been  ordered  established  or  in  which  there  is 
no  attempt  to  and  which  will  not  lower  or  affect  any  lake 
or  body  of  water  that  has  to  exceed  ten  acres  of  surface  at 
high-water  mark."  It  is  insisted  by  appellees'  counsel  that 
the  proposed  ditch,  having  been  ordered  established  by  the 
Board  of  Commissioners  of  the  County  of  Xoble,  comes 
within  the  first  of  said  saving  clauses.  We  cannot  agree 
with  this  contention.     An  order  or  judgment  which 

5.  has  been  vacated  by  an  appeal  is  in  legal  contem- 
plation  no   order,    and   the   statute   without   doubt 

means  that  only  such  proceedings  shall  be  saved  under  this 
clause  as  have  proceeded  to  a  final  order  or  judgment  for 
the  establishment  of  the  ditch,  and  in  which  nothing  re- 
mains but  the  execution  of  such  judgrnent.  A  final  judg- 
ment recovered  in  the  courts,  vests  the  owmer  there- 

6.  of  with  such  interests  as  cannot  be  arbitrarily  taken 
away,  and  it  ^vas  entirely  appropriate  for  the  legis- 
lature to  disclaim  any  intention  to  disturb  such  rights,  and 
to  remove  all  question  as  to  the  right  to  proceed  with  the 
construction  of  ditches  so  established  and  the  collection  of 
assessments  made  therefor.  It  is  shown  by  the  record  that 
an  appeal  was  properly  taken  from  the  order  of  the  board 
of  commissioners  establishing  the  ditch  in  controversy,  to 
the  Noble  Circuit  Court.  This  appeal  effectually  vacated 
the  judgment  of  the  board  of  commissioners.     It  is  true 

that  ordinarily  only  such  issues  may  be  tried  upon 

7.  appeal  as  were  tendered  before  the  board,  and  it 
may  be  that  the  more  important  questions  in  this 

case  have  been  finally  disposed  of  before  the  board;  yet  it 

h  by  the  judgment  of  the  circuit  court  that  this  proposed 

ditch  must  be  established,  if  it  is  ever  established 

8.  or  constructed.    When  a  final  judgment  for  the  con- 
struction of  a  ditch  is  rendered  in  the  circuit  court 

upon  appeal,  it  may  be  executed  by  that  court,  or  it  may  \ye 
certified  back  to  the  board  for  execution  according  to  its 
terms.     §§7864,  7865  Burns  1901,  §§5777,  5778  R.  S. 
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1881;  Sharp  v.  Malia  (1890),  124  Ind.  407;  Bonfoy  v. 
Goar  (1895),  140  Ind.  292;  Head  v.  Doehleman  (1897), 
148  Ind.  145;  Trittipo  v.  Beaver  (1900),  155  Ind.  652; 
Inwood  V.  Smith  (1901),  156  Ind.  687. 

It  was  also  the  expressed  intent  of  the  legislature  to  save 
all  pending  ditch  proceedings  which  had  not  progressed  to 
final  judgment,  provided  the  proposed  ditches  were 
9.  not  designed  to  and  would  not  affect  lakes  of  the 
surface  area  named.  This  saving  feature  is  in  ac- 
cord with  the  legal  principle  that  where  new  legislation 
does  not  destroy  a  preexisting  right  or  deny  a  remedy  for 
its  enforcement,  but  merely  modifies  the  proceedings,  the 
jurisdiction  continues  under  the  forms  directed  by  the  later 
act,  so  far  as  the  two  acts  are  different.  Pittsburgh,  etc., 
B.  Co.  V.  Oglesby  (1905),  165  Ind.  542,  and  cases  cited. 

It  is  specifically  alleged  in  appellant's  answer  that  the 
proposed  ditch  will,  if  constructed,  affect  and  lower  the 
waters  of  the  fresh-water  lakes  named,  four  of  which  are 
within  the  protection  of  the  law.  It  is  clear  that  the  legis- 
lative purpose  was  to  prevent  and  prohibit,  under  penal- 
ties, such  action  and  results ;  and,  taking  the  facts  alleged 
as  true,  it  is  our  conclusion  that  this  proceeding,  although 
pending,  was  not  saved  by  any  provisions  of  the  repealing 
statute. 

Appellees'  counsel  further  invoke  the  saving  provisions 

of  §§243,  248  Bums  1901,  §§243,  248  R.  S.  1881.     It 

is  manifest  that  §248,  supra,  has  no  application  to 

10.  any  feature  of  this  case,  but  only  relates  to  penal- 
ties, forfeitures  and  kindred  liabilities. 

Section  243,  supra,  constituted  section  two  of  an  act  of 

1852,  which  was  passed  primarily  to  preserve  rights  vested 

and  suits  instituted  under  laws  repealed  by  the  leg- 

11.  islature  of  1852.     In  the  revision  of  the  statutes 
of   1881,    similar   provisions   relating   to    existing 

rights  of  action  and  pending  proceedings  were  enacted. 
Acts  1881,  pp.  240,  389.    In  the  exercise  of  the  sovereign 
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power  of  the  State,  it  was  the  prerogative  of  the  legislature 
of  1905  to  embody  the  policy  of  the  State  in  such  drainage 
laws  as  met  its  approval,  and  to  repeal  existing  laws  upon 
tfiat  subject,  unhampered  by  any  of  the  statutes  mentioned. 
Costs  are  given  or  withheld  by  statute,  and  the  right  to 
recover  costs  not  already  reduced  to  judgment  must  cease 
with  the  extinguishment  of  the  right  of  action  to 

12.  which  they  are  incident  It  was  clearly  within  the 
power  of  the  legislature  to  change  the  laws  and  pro- 
hibit the  drainage  of  lakes,  even  though  such  change  of 
policy  and  prohibitory  legislation  result  in  individual  in- 
convenience, hardship  and  loss.  State  v.  Bichcreeh 
(1906),  post  J  217;  Chicago ,  etc.,  R.  Co.  v.  People,  ex  reh 
(1906),  200  U.  S.  561,  26  Sup.  Ct.  341,  50  L.  Ed.  596. 

The  law  upon  which  the  answer  under  consideration  was 

based  was  enacted  subsequently  to  the  appeal  from  the 

board  of  commissioners,  and  it  was  proper  for  the 

13.  circuit  court  to  permit  the  filing  of  such  answer, 
after  the  time  when  ordinarily  the  issues  would 

have  been  finally  closed.  The  facts  averred  therein  are 
sufficient  to  bar  the  further  prosecution  of  the  proceeding, 
and  the  court  erred  in  sustaining  appellees^  demurrer  to 
the  same. 

The  judgment  is  reversed,  with  directions  to  overrule 
appellees'  demurrer  to  appellant's  verified  paragraph  of 
answer,  and  for  further  proceedings  in  harmony  with  this 
opinion. 


Quick  v.  Pabratt,  Trustee,  et  al. 

[No.  20,843.  Filed  June  20,  1906.] 
1.  Dbains.  —  Cleaning. — Allotments. — Statutes. — Under  I §5633, 
5637  Bums  1901,  Acts  1889,  p.  53,  §2,  and  Acts  1893,  p.  271,  it 
is  the  duty  of  landowners,  after  an  allotment  of  their  portions 
of  a  drain,  to  clean  out  and  keep  in  repair  their  respective 
allotments,    p.  34« 
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2.  Drains.— Repairs. — Trustee's  Duties.— Under  §5638  Burns 
1901,  Acts  1891,  p.  47,  §2,  in  case  the  landowner  fails  to  clean 
or  keep  in  repair  his  allotment  of  a  drain,  the  proper  township 
trustee,  after  notice  and  failure  of  such  landowner  to  comply, 
shall  have  such  work  done  at  such  landowner's  expense,  such 
expense  to  be  placed  on  the  tax  duplicates  or  collected  by  suit 
by  such  trustee,     p.  34. 

3.  Same.  —  Repairs. — Cost  of. — Collection. — Tovmships. — Trus- 
tees.—Under  §5638  Bums  1901,  Acts  1891,  p.  47,  §2,  the  proper 
landowner  alone  is  liable  for  the  cost  of  cleaning  or  keeping  in 
repair  his  allotment  of  a  public  drain;  and  an  action  cannot  be 
maintained  against  the  township  therefor,  though  the  trustee 
thereof  ordered  the  work  done  and  gave  an  official  certificate 
therefor,    p.  35. 

From  Pulaski  (Circuit  Court;  John  C.  Nye,  Judge. 

Action  by  William  ^I.  Quick  against  John  Parratt,  as  • 
trustee  of  Rich   Grove  township,   and   another.     From   a 
judgment  for  defendants,  plaintiff  appeals.     Transferred 
from   Appellate   Court   under   §1337u   Bums   1901,   Acts 
1901,  p.  590.    Affirmed. 

Spangler  £  Son  and  Rohhins  &  Pentecost,  for  appellant. 
^Y.  W.  Borders,  for  appellees. 

Jordan,  C.  J. — Appellant  sued  John  Parratt,  trustee  of 
Rich  Grove  township,  Pulaski  county,  Indiana,  together 
wath  said  Rich  Grove  township,  to  recover  a  money  judg- 
ment. The  complaint  alleges  the  following  facts:  John 
Parratt,  as  trustee  of  Rich  Grove  township,  Pulaski 
county,  Indiana,  in  the  year  1902,  employed  George  Tur- 
ner to  clean  out  allotment  Xo.  13,  of  a  public  ditch,  known 
as  the  "Ender  ditch,"  situated  in  said  township.  Turner, 
under  and  in  pursuance  of  the  contract  of  employment, 
cleaned  out  the  ditch  allotment,  for  which  labor  he  was  to 
be  paid  $90  out  of  the  funds  of  said  Rich  Grove  township. 
Upon  completion  of  the  work  the  trustee  issued  to  him  the 
following  certificate,  which  was  filed  with  and  made  a  part 
of  the  complaint: 
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"State  of  Indiana, 
Pulaski  County. 

I,  John  Parratt,  trustee  of  Rich  Grove  township, 
in  said  county  and  State  aforesaid,  do  hereby  certify 
that  George  Turner,  by  my  direction  as  said  trustee, 
has  done  labor  in  cleaning  out  allotment  No.  13  in  the 
Ender  ditch,  assessed  to  the  south  half  of  the  north- 
west quarter  and  northeast  quarter  of  the  southwest 
quarter  of  section  thirty-one,  township  thirty-one 
north,  range  three  west,  in  Pulaski  county,  Indiana, 
*  in  the  name  of  W.  G.  and  Levi  Ender,  to  the  amount 
of  $90,  and  he  is  entitled  to  receive  said  sum  out  of 
the  township  funds  of  said  township  as  soon  as  the 
assessment  now  on  file  in  the  auditor's  office  against 
said  land  above  described  is  paid.  Dated  December 
12,  1902.  John  Parratt, 

Trustee  of  Rich  Grove  Township." 

On  July  18,  1903,  Turner,  for  a  valuable  consideration, 
assigned  in  writing  this  certificate  to  appellant,  who,  at 
and  prior  to  the  commencement  of  this  action,  was  the  bona 
fide  holder  thereof.  No  part  of  the  $90  has  been  paid,  and 
the  township  trustee  has  refused  to  pay  the  same,  or  any 
part  thereof,  and  has  wholly  failed  to  collect  the  assess- 
ment for  the  allotment. 

Appellee  Parratt,  the  trustee,  appeared  to  the  action 
and  filed  a  motion  to  dismiss  the  same,  so  far  as  he  was 
concerned,  assigning  as  a  reason  therefor  that  he  was  not 
the  proper  party,  either  in  his  individual  or  oflBcial  capac- 
ity. This  motion,  as  the  record  recites,  was  sustained. 
Rich  Grove  township  demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Its  demurrer  was  sustained,  and  on  the 
appellant's  refusal  to  plead  further  judgment  was  rendered 
against  him  for  cost 

Section  5633  Bums  1901,  Acts  1889,  p.  53,  §2,  author- 
izes the  county  surveyor  to  allot  portions  of  a  public  ditch 
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to  landowners,  corporations,  etc,  assessed  for  the 

1.  construction  thereof,  for  the  purpose  of  cleaning  out 
and  keeping  such  improvements  in  repair.     Section 

5637  Bums  1901,  Acts  1893,  p.  271,  imposes  it  as  a  duty 
upon  such  landowners,  etc.,  after  the  allotments  have  been 
made,  to  clean  out  and  repair  the  respective  parts  of  the 
ditch  allotted  to  them,  between  August  1  and  November  1 
of  each  year. 

Section  5638  Bums  1901,  Acts  1891,  p.  47,  §2,  ex- 
pressly provides  that  it  shall  be  the  duty  of  every  person 
or  corporation  to  whom  an  allotment  of  a  public 

2.  ditch  has  been  made,  upon  receipt  of  the  notice 
from  the  township  trustee,  as  therein  provided,  "to 

perform  his  allotment  within  the  time  fixed  in  said  notice, 
and  on  failure  so  to  do,  the  trustee  shall  proceed  at  once  to 
have  the  same  completed  and  shall  certify  the  cost  thereon, 
including  his  own  per  diem,  to  the  auditor  of  the  county, 
who  shall  place  the  same  on  the  tax  duplicate  as  other 
taxes  against  such  person  or  corporation,  and  to  be  col- 
lected as  other  taxes  are  collected,  and  when  collected,  the 
same  to  be  paid  over  to  such  trustee,  or  such  trustee  may 
recover  such  expense  and  his  fees  before  any  justice  of  the 
peace  of  the  township  where  the  owner  resides,  or  through 
or  into  which  such  road  or  railroad  runs ;  or  he  may  bring 
suit  in  the  circuit  or  superior  court  of  the  county  to  collect 
such  expense  and  fees,  and  enforce  and  foreclose  the  lien 
on  such  land  or  upon  such  road  or  railroad,  and  in  all  suits 
brought  by  the  trustee  under  the  provisions  of  this  act, 
such  trustee  shall  also  recover  reasonable  attorney  fees, 
and  the  judgment  shall  be  without  relief  from  valuation 
or  appraisement  laws." 

It  will  be  observed  that  under  the  provisions  of  this 
statute  it  is  made  the  duty  of  the  proper  township  trustee, 
upon  the  failure  of  the  landowner  to  perform  the  work 
allotted  to  him,  at  once  to  proceed  to  have  the  same  com- 
pleted.    Said  oflBcial  is  thereby  authorized  to  employ  some 
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person  to  perform  the  work,. and  on  the  completion  thereof 
he  is  required  to  certify  the  cost  or  expense  of  the  work 
performed,  including  his  own  per  diem,  to  the  auditor  of 
the  county,  to  be  by  the  latter  oflBcial  placed  on  the  tax 
duplicate,  as  other  taxes  against  such  person  or  corporation, 
and  to  be  collected  in  like  manner  as  other  taxes,  and  when 
collected  the  money  is  to  be  paid  over  to  such  township 
trustee.  Instead  of  leaving  the  collection  of  the  cost  and 
expenses,  as  above  provided,  in  the  hands  of  the  proper  tax 
officials,  the  trustee  may  institute  an  action  before  a  justice 
of  the  peace  to  recover  a  personal  judgment  against  the 
landowner,  or  he  may  prosecute  a  suit  in  the  circuit  or 
superior  court  for  a  collection  of  the  money  by  a  foreclos- 
ure of  the  lien,  provided  the  necessary  antecedent  steps 
have  been  taken  to  create  a  lien  upon  the  land.  Beatty  v. 
Pruden  (1895),  13  Ind.  App.  507;  Hoch  v.  Monroe  Tp. 
(1895),  12  Ind.  App.  595. 

An  examination  of  the  statute  makes  it  plain  that  it  is 

only  the  person,  natural  or  artificial  as  the  case  may  be,  to 

whom  an  allotment  has  been  made  that  becomes 

3.  liable  for  the  cost  and  expenses  arising  out  of  the 
work  of  performing  the  allotment  under  the  con- 
tract of  employment  made  by  the  township  trustee.  There 
is  no  law,  either  written  or  unwritten,  which  in  any  man- 
ner renders  the  township  or  its  trustee,  as  such  official, 
liable  for  the  work  performed  by  the  person  in  cleaning 
out  or  repairing  any  allotment  of  a  public  ditch  under  a 
contract  of  employment  made  by  the  trustee  in  pursuance 
of  the  above  statute. 

It  is  manifest  that  the  complaint  under  the  facts  therein 
allied  does  not  state  a  right  of  action  against  the  town- 
ship, and  the  demurrer  of  the  latter  thereto  was  properly 
sustained. 

Judgment  affirmed. 
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Littler  et  al.  v.  Friend. 

[20,834.    Filed  June  21,  1906.] 

1.  Liens.  —  Lahorera.  —  Foreclosure. — New  TriaL — Evidenee^ — 
Sufficiency. — ^Where  the  evidence  shows  that  plaintiff  was  em- 
ployed by  the  Matthews  Drilling  Company  to  assist  in  sinking 
a  gas-and-oil  well;  that  defendant  Huffman  told  him  to  file  a 
lien  for  his  services;  that  he  filed  such  lien  against  the 
land  containing  such  well;  that  defendant  Littler  was  the 
owner  of  the  land,  and  that  he  had  leased  the  gas-and-oil 
privileges  to  Walley,  who  had  assigned  same  to  the  Consumers 
Gas  Trust  Company,  a  personal  judgment  against  Littler  and 
Huffman  and  a  decree  of  foreclosure  against  Littler  are  not  sus- 
tained by  the  evidoice.    p.  38. 

2.  Same. — Laborers. — Foreclosure. — Leases. — Decree. — ^A  laborer, 
employed  by  the  lessee  of  lands  to  explore  for  gas  and  oil,  is 
entitled  to  a  laborer's  lien  only  as  against  such  lessee's  interest 
in  such  lands,    p.  41. 

3.  Same.  —  Contracts.  —  Express.  —  Implied.  —  Mechanics'  and 
laborers'  liens  rest  upon  contract,  express  or  implied;  and  to 
support  the  same  the  evidence  must  show  a  contract  with  the 
owner  of  the  interest  against  which  the  lien  is  sought  to  be 
enforced,    p.  41. 

From  Wells  Circuit  Court;  Edwin  C.  Vaughn,  Judge. 

Suit  by  William  D.  Friend  against  Joseph  W.  Littler 
and  others.  From  a  decree  for  plaintiff,  defendants  Lit- 
tler and  another  appeal.  Transferred  from  Appellate 
Court  under  §1337u  Bums  1901,  Acts  1901,  p.  590.  Re- 
versed, 

Dailey,  Simmons  &  Dailey,  for  appellants. 

A.  R.  Long,  W.  H.  Eichhom  and  (?.  A.  Matlock,  for 
appellee. 

Jordan,  C.  J. — Appellee,  as  plaintiff  below,  commenced 
this  action  in  the  Grant  Circuit  Court  against  the  Matthews 
Drilling  Company,  George  N.  Catterson,  Joseph  W.  Lit- 
tler and  William  H.  Huffman  to  enforce  a  mechanic's  lien 
under  §7255  Bums  1901,  Acts  1899,  p.  569,  for  work  and 
labor  performed  by  him  in  and  about  the  constmction  of  a 


Digitized  by 


Google 


MAY  TERM,  1906.  37 

Littler  v.  Friend— 167  Ind.  36. 

certain  gas-and-oil  well  situated  upon  the  lands  described 
in  the  complaint  The  complaint  alleges  that  on  January 
14,  1904,  the  defendant  Joseph  W.  Littler  was,  and  still 
is,  the  owner  in  fee  simple  of  the  southeast  quarter  of  sec- 
tion twenty-eight,  township  twenty-three  north,  range  nine 
east,  in  Grant  county,  Indiana.  It  is  further  averred 
therein  that  on  said  day  the  defendant  William  H.  Huff- 
man, operating  under  an  oil-and-gas  lease  from  said  land- 
owner Joseph  W.  Littler,  contracted  with  the  defendants 
the  Matthews  Drilling  Company  and  George  X.  Catterson 
to  drill  a  gas-and-oil  well  on  said  described  land.  On  the 
aforesaid  day  the  plaintiff  and  the  defendant  Ca1;terson 
entered  into  a  contract  by  which  the  plaintiff  was  employed 
to  work  on  said  well  for  $4.50  per  day,  which  was  the  rea- 
sonable value  of  his  services.  The  pleading  then  alleges 
that  the  plaintiff  continued  to  work  in  the  construction  of 
the  weU  in  question  until  February  15,  1904,  on  which 
date  he  was  discharged  by  Catterson  before  the  completion 
of  the  work  which  he  was  performing.  The  whole  amount 
due  and  unpaid  for  his  labor  or  services  is  $96.75,  The 
complaint  discloses  that  within  sixty  days  after  perform- 
ing the  labor  in  controversy  the  plaintiff  filed  a  notice  in 
writing  in  the  office  of  the  recorder  of  Grant  county,  Indi- 
ana, declaring  therein  his  intention  to  hold  a  lien  on  the 
aforesaid  described  premises  and  also  on  the  drilling  ma- 
chine situated  upon  said  land  and  on  the  gas-and-oil  well 
and  all  pipes,  tubing,  etc.,  connected  therewith,  for  the 
amount  due  to  him  for  said  work.  The  employment  of 
attorneys  is  averred,  and  judgment  is  demanded  for  the 
amount  due,  principal,  interest  and  attorneys'  fees,  and 
for  the  foreclosure  of  a  mechanic's  lien. 

The  defendants,  other  than  Littler  and  Huffman,  were 
defaulted  and  judgment  was  rendered  against  them. 
The  venue  of  the  action  was  changed  to  the  Wells 
Circuit  Court,  wherein  the  cause  was  tried  by  the  court 
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upon  the  issues  joined  by  the  separate  answers  of  general 
denial  filed  by  defendants  Littler  and  Huffman. 

On  the  evidence  introduced  the  court  found  in  favor  of 
plaintiff  for  $121.25  and  that  he  was  entitled  to  a  fore- 
closure of  the  lien  involved.  Over  the  separate  motions  of 
defendants  for  a  new  trial,  the  court  rendered  a  personal 
judgment  against  all  of  the  defendants  to  the  action,  and 
decreed  that  the  lands  described  in  the  complaint,  together 
with  drilling  machine,  gas-and-oil  wells,  and  all  pipes,  tub- 
ing and  casting  connected  therewith  be  sold  by  the  sheriff 
in  like  manner  as  lands  and  property  are  sold  on  an  execu- 
tion at  law.  The  proceeds  arising  out  of  said  sale  were 
ordered  to  be  applied  by  the  sheriff  in  payment  and  satis- 
faction of  the  amount  due  plaintiff,  principal,  interest  and 
costs.  From  this  judgment  defendants  Littler  and  Huff- 
man prosecuted  a  term-time  appeal  to  the  Appellate  Court 

The  record  does  not  disclose  that  either  of  appellants 
moved  for  a  modification  of  the  above  judgment  and  decree. 
Each  has  assigned  several  alleged  errors,  but  the  only  ques- 
tion discussed  by  their  counsel  and  urged  for  a  reversal  of 
the  judgment  is  that  the  decision  of  the  trial  court  is  not 
sustained  by  suflScient  evidence  and  is  contrary  to  law.  The 
record  shows  that  appellee  on  the  trial  testified  as  a  wit- 
ness in  his  own  behalf,  and  the  following  is  substantially 
the  material  facts  proved  by  the  evidence. 

Appellee   was   employed    by   the    defendant    Matthews 

Drilling  Company  on  January  14  to  work  at  drilling  a 

gas-and-oil  well  on  what  he,  in  testifying  at  the 

1.  trial,  denominated  the  "Littler  farm,"  which  he 
stated  was  in  section  twenty-eight,  township 
twenty-three  north,  range  nine  east,  in  Grant  county, 
Indiana.  He  testified  that  he  worked  twenty-two  and 
one-half  days  at  $4.50  per  day;  that  he  commenced 
his  work  on  the  well  in  question  on  January  14  and 
continued  his  work  thereon  until  February  15,  on 
which  day  he  was  discharged.     The  well  upon  which  he 
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worked  was  known  as  No,  2.  He  has  received  nothing  on 
the  amount  due  him  for  his  work.  On  February  15,  the 
day  on  which  he  quit  work,  he  stated  that  he  had  a  conver- 
sation with  appellant  Huffman,  in  which  he  told  Huffman 
that  he  "looked  to  him  for  his  money,"  and  that  Huffman 
in  reply  told  him  to  file  a  lien.  A  copy  of  the  lien  which 
was  filed  in  the  oflBce  of  the  recorder  of  Grant  county  was 
introduced  in  evidence.  It  was  agreed  between  the  parties, 
in  the  event  appellee  was  entitled  to  recover,  that  $25 
would  be  a  reasonable  sum  to  be  allowed  for  attorneys'  fees. 
A  certified  copy  by  the  county  auditor  of  certain  trans- 
fers of  real  estate  was  introduced  in  evidence  for  the  pur- 
pose of  proving  that  appellant  Joseph  W.  Littler  was  the 
owner  of  the  real  estate  upon  which  the  gas-and-oil  well  in 
controversy  was  located.  A  certain  contract,  or  lease,  was 
introduced  in  evidence.  This  instrument  bears  date  of 
October  15,  1896,  and  was  entered  into  by  and  between 
Joseph  W.  and  Sarah  E.  Littler  and  William  A.  Walley, 
whereby  said  Littlers  sold  and  assigned  to  said  Walley  all 
of  the  gas  and  oil  in  and  under  a  certain  tract  of  land  in 
Grant  county,  Indiana,  described  as  the  east  half  of  the 
southeast  quarter  of  section  twenty-eight,  township  twenty- 
three  north,  range  nine  east.  The  right  is  therein  granted 
to  said  Walley  to  enter  upon  said  land  at  all  times  for  the 
purpose  of  drilling  and  operating  for  gas,  oil  or  water, 
with  the  right  and  privilege  of  doing  all  and  singular  that 
which  is  necessary  for  said  purpose,  etc.  This  lease  ap- 
pears to  have  been  duly  recorded  in  the  recorder's  oflSce  of 
Grant  county,  Indiana.  On  October  31,  1896,  said  Walley 
made  the  following  assignment  of  said  contract,  or  lease : 

"For  value  received  I  hereby  sell,  assign  and  trans- 
fer to  the  Consumers  Gas  Trust  Company  all  of  my 
right,  title  and  interest  in  and  to  the  within  lease. 

William  A.  Walley." 

This  assignment  was  duly  acknowledged  before  a  notary 
public  on   October   31,   1896,   and  was  recorded   in  the 
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recorder's  office  of  Grant  county,  Indiana,  and  was  intro- 
duced in  evidence  on  the  trial.  The  above  was  all  of  the 
(evidence  given  in  the  cause. 

It  is  certainly  manifest  that  it  is,  for  several  reasons, 
insufficient  to  sustain  the  decision  of  the  trial  court.  As 
previously  shown,  the  complaint,  after  averring  that  Joseph 
W.  Littler  on  January  14,  1904,  was,  and  still  is,  the 
owner  in  fee  simple  of  the  real  estate  described,  then  pro- 
ceeds to  allege  that  on  said  date  the  defendant  William  H. 
Huffman,  "operating  under  an  oil-and-gas  lease  from  said 
owner,  Joseph  W.  Littler,  contracted  with  George  N.  Cat- 
terson  and  the  Matthews  Drilling  Company  to  drill  a  gas- 
and-oil  well  on  the  above-described  lands;"  that  on  said 
January  14  George  N.  Catterson  employed  the  plaintiff 
at  and  for  the  price  of  $4.50  per  day  to  work  in  construct- 
ing the  aforesaid  well.  The  principal  theory  of  the  com- 
plaint appears  to  be  to  enforce  or  foreclose  a  mechanic's 
lien  against  the  lease-hold  interests  of  Huffman,  which  the 
latter  acquired  in  the  lands  under  the  lease  from  the  Lit- 
tlers,  but  the  evidence  in  the  case  wholly  fails  to  prove  that 
Huffman  owned  or  had  any  interest  whatever,  by  lease  or 
otherwise,  in  the  lands  or  other  property  upon  which  it 
was  sought  to  enforce  the  lien  in  controversy. 

The  evidence  shows  that  Joseph  W.  and  Sarah  E.  Lit- 
tler executed  the  gas-and-oil  lease  upon  these  lands  to  Wil- 
liam A.  Walley,  and  that  he  subsequently  assigned  and 
transferred  all  of  his  interest,  right  and  title  in  and  to.  the 
lands  to  the  Consumers  Gas  Trust  Company,  which  com- 
pany, so  far  as  the  evidence  discloses,  is  still  the  owner  and 
holder  of  said  lease  under  this  assignment.  There  is  abso- 
lutely no  evidence  tending  to  show  that  Huffman  in  any 
manner  succeeded  to  any  of  the  interests  or  rights  \mder 
the  lease  to  said  premises  from  the  Consumers  Gas  Trust 
Company,  or  any  other  person;  or,  in  other  words,  there 
is  an  entire  absence  of  any  evidence  to  show  that  he,  at  the 
time  he  let  the  contract  to  Catterson  and  the  Matthews 
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Drilling  Company  to  drill  the  well  in  question,  or  at  any 
time  thereafter,  had  or  held  any  interest  or  title  to  the 
leased  premises  or  was  in  any  manner  operating  under  the 
lease  executed  by  the  Littlers  to  Walley. 

Again,  the  evidence  does  not  establish  that  Huffman 

either  expressly  or  impliedly  employed  or  in  any  manner 

authorized  or  directed  Catterson  or  the  Matthews 

2.  Drilling    Company    to    construct    the    well    about 
which  appellee  was  employed  by  said  company,  or 

that  Huffman  had  any  knowledge  or  notice  that  it  was 
being  constructed  during  the  time  appellee  was  employed 
thereon.  If  the  evidence  were  sufficient  to  show  that  Huff- 
man was  the  lessee  of  Littler,  the  owner  of  the  land,  and 
that  he  had  contracted  or  directed  the  drilling  or  construc- 
tion of  the  well,  as  alleged  in  the  complaint,  upon  which 
appellee  was  employed,  the  lien  that  might  have 
been  created  in  the  latter's  favor  so  far  as  the  lands  in 
question  could  thereby  be  charged,  would  only  extend  to 
and  affect  the  lease-hold  interest  which  Huffman  owned  or 
had  therein  under  the  lease  from  the  owner.  §§7255,  7256 
Bums  1901,  Acts  1899,  p.  569,  Acts  1889,  p.  257,  §2;  Mc- 
Carty  v.  Burnet  (1882),  84  Ind.  23,  and  cases  there  cited; 
Cobum  V.  Stephens  (1894),  137  Ind.  683,  45  Am.  Rep. 
218;  Adams  v.  Buhler  (1888),  116  Ind.  100.  And  see 
Phillips,  Mechanics'  Liens,  §§65,  83,  84,  112,  191,  305, 
306. 

In  Adams  v.  Buhler,  supra,  this  court,  in  considering 

the  mechanic's  lien  therein  involved,   said:    "Mechanics' 

liens  rest  upon  contract,  express  or  implied,  with 

3.  the  owner  or  other  person  whose  interest  in  the  real 
estate  it  is  proposed  to  bind  or  affect  by  the  lien, 

and  while  persons  who  perform  labor  or  furnish  material 
for  a  contractor  may  secure  a  lien  upon  the  real  estate  or 
building,  by  notifying  the  owner  and  taking  the  other  nec- 
essary steps,  it  is  nevertheless  essential  to  the  sufficiency 
of  a  complaint  to  foreclose  such  a  lien  that  it  should  appear 
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therein  who  owned  the  real  estate,  or  the  interest  to  be 
affected,  at  the  time  the  building  was  erected,  and  that  it 
was  erected  in  pursuance  of  a  contract,  express  or  implied, 
with  such  owner.  Lawton  v.  Case  [1880],  73  Ind.  60; 
Neeley  v.  Searight  [1888],  113  Ind.  316;  City  of  Craw- 
fordsville  v.  Brundage  [1877],  57  Ind.  262." 

It  cannot  be  asserted  that  the  complaint  under  the  facts 
therein  alleged  seeks  to  secure,  in  addition  to  a  foreclosure 
of  the  lien,  a  personal  judgment  against  either  of  appel- 
lants herein.  The  evidence  is  so  clearly  insufficient  to 
establish  the  right  of  appellee  either  to  a  personal  judgment 
or  a  decree  foreclosing  the  lien  in  controversy  as  against 
appellants  that  nothing  in  reason  can  be  said  to  the  con- 
trary. 

For  the  insufficiency  of  the  evidence  the  judgment  of  the 
lower  court,  so  far  as  it  affects  appellants,  or  either  of  them, 
is  in  all  things  reversed,  and  the  cause  is  remanded  with 
instructions  to  grant  each  of  the  appellants  a  new  trial, 
and  for  further  proceedings  not  inconsistent  with  this 
opinion- 


City  of  Covington  v.  Ferguson. 

[No.  20,878.  Filed  June  21,  1906.] 
.  Mortgages. — Foreclosure, — Quieting  Title, — A  complaint  for 
foreclosure  of  a  mortgage  alleging  that  defendant  claims  and 
asserts  a  reversionary  interest  without  right  in  the  mortgaged 
premises,  and  that  if  such  defendant  has  any  title  thereto,  it  is 
inferior  to  the  mortgage  lien,  and  praying  a  sale  ''free  from  all 
claims  of  defendant,"  the  answer  thereto  being  a  general  denial, 
properly  puts  in  issue  defendant's  title  to  such  lands,  p.  45. 
.  Parties. — Mortgages, — Foreclosure, — Under  §269  Bums  1901, 
§268  R.  S.  1881,  any  party  claiming  title  adversely  to  plaintiff, 
or  who  is  necessary  to  a  complete  determination  of  the  ques- 
tions involved,  may  be  made  a  defendant  in  a  foreclosure  suit, 
p.  46. 

.    Quieting  Title. — Answer  in  Denial, — Sustaining  Demurrer  to 
Subsequent  Answer. — It  is  not  error  to  sustain  a  demurrer  to 
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a  second  paragraph  of  answer  of  title  in  a  foreclosure  suit 
where  the  title  is  in  issue,  when  the  general  denial  is  already 
pleaded,  all  defenses  being  admissible  thereunder,    p.  47. 

4.  Pleading.  —  Answers. — Demurrer. — Subsequent  Withdrawal. 
— ^The  subsequent  withdrawal  of  a  paragraph  of  answer  will 
not  render  erroneous  a  ruling  on  demurrer  to  another  para- 
graph of  answer,  where  such  ruling  was  not  erroneous  when 
made.    p.  47. 

5.  Trial.  —  Issues. — Answers^ — Cross^Complaint. — ^Where  cross- 
complaints  contained  the  same  facts  alleged  in  answers,  sus- 
taining a  demurrer  to  such  answers  was  harmless,  since  the 
facts  were  provable  under  the  cross-complaints,    p.  47. 

From  Fountain  Circuit  Court;  Joseph  M.  Rabb,  Judge. 

Suit  by  David  S.  Ferguson  against  the  City  of  Coving- 
ton and  others.  From  a  decree  for  plaintiff,  defendant 
city  appeals.  Transferred  from  Appellate  Court  under 
§1337u  Bums  1901,  Acts  1901,  p.  590.     Affirmed. 

Oliver  S.  Jones,  A.  T.  Livengood  and  Oliver  P.  Lewis, 
for  appellant. 

Lucas  Neheker  and  V.  E.  Livengood,  for  appellee. 

GiLi-ETT,  J. — This  suit  was  instituted  by  appellee 
against  appellant  and  others  to  foreclose  a  real  estate  mort- 
gage, executed  by  the  Fountain,  Warren  &  Vermillion 
Agricultural  Association.  The  allegations  of  the  complaint 
as  to  appellant  are  as  follows:  "Plaintiff  further  avers 
that  the  cily  of  Covington,  defendant  herein,  a  municipal 
corporation  in  and  under  the  laws  of  Indiana,  claims  and 
pretends  to  have  and  own  a  contingent  estate  in  fee  simple, 
dependent  upon  the  condition  that  should  said  corporation, 
for  any  cause  whatever,  cease  to  exist,  or  should  fail  to  take 
all  proper  care  of  said  grounds,  pay  all  taxes  thereon,  and 
keep  the  same  properly  and  securely  fenced,  and  strictly 
applied  for  the  purposes  for  which  said  corporation  was 
organized,  for  the  period  of  five  years,  then  said  real  estate 
to  revert  to  said  town,  now  city,  of  Covington,  for  a  public 
park,  commons  or  fair-ground,  but  plaintiff  denies  that 
said  defendant  has  any  contingent  or  other  right,  title  or 
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interest  whatever  in  any  of  such  land.  Plaintiff  avers  that  if 
said  defendant  has,  or  shall  be  found  or  held  to  have,  any 
title,- right  or  estate,  the  same  is  subject  to  the  lien  of  said 
mortgage,  and  said  mortgage  is  paramount  thereto,  and 
that  the  same  was  duly  conveyed  and  mortgaged  to  plain- 
tiff, by  virtue  of  the  powers  conferred  therefor  on  said 
association  by  the  deeds  aforesaid,  and  by  the  law  in  force 
at  the  time  of  the  execution  of  said  mortgage."  The  relief 
sought  by  said  complaint  is  the  foreclosure  of  the  mortgage 
and  a  sale  of  the  mortgaged  premises,  ''free  from  all  claims 
of  the  defendants  or  any  of  them,"  for  the  purpose  of 
raising  and  paying  the  plaintiff's  debts.  Defendant  city 
unsuccessfully  demurred  to  the  complaint,  and  afterwards 
filed  answer  in  three  paragraphs,  the  first  of  which  was  a 
general  denial.  It  then  filed  a  cross-complaint  in  two  para- 
graphs, and  with  this  pleading  there  was  filed  what  was  de- 
nominated a  fourth  paragraph  of  answer  by  way  of  cross- 
complaint,  which,  for  the  sake  of  convenience,  we  shall 
hereafter  denominate  as  a  fourth  paragraph  of  answer.  The 
third  paragraph  of  answer  was  directed  to  so  much  of  the 
complaint  as  sought  a  foreclosure  upon  a  particular  fifteen- 
acre  tract,  and,  in  substance,  the  defense  therein  asserted 
was  that  said  association  deraigned  its  title  from  a  deed, 
which  was  specially  pleaded,  and  under  which  said  city 
claimed  that  it  was  entitled  to  said  real  estate  by  virtue  of 
a  provision  therein,  which  it  is  claimed  amounted  to  a  limi- 
tation. The  first  and  second  paragraphs  of  cross-complaint 
were  ordinary  paragraphs  to  quiet  title  as  to  the  whole  real 
estate  against  which  a  foreclosure  was  sought,  and  what 
we  have  denominated  the  fourth  paragraph  of  answer  set 
up  substantially  the  same  facts  as  are  contained  in  the  third 
paragraph  of  answer.  Plaintiff  filed  a  general  denial  to 
the  cross-complaint,  and  demurred,  for  want  of  facts,  to 
the  second  and  third  paragraphs  of  answer.  The  demurrer 
was  sustained,  to  which  ruling  said  city  reserved  a  several 
exception.     It  then   appears   that   the   city  withdrew   its 
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fourth  paragraph  of  answer,  and  refused  and  declined  to 
amend  the  first  and  second  paragraphs  of  answer,  or  to 
plead  further  to  the  plaintiff's  complaint,  but  elected  to 
stand  by  and  upon  its  said  answers.  The  cause  was  sub- 
mitted, and,  after  hearing  the  evidence,  the  court  entered 
a  finding,  that  all  of  the  allegations  of  the  complaint  were 
true,  and  it  further  found  against  the  city  on  its  cross-com- 
plaint. Upon  the  findings  there  was  a  decree  of  fore- 
closure, under  which  it  was  ordered  that  all  the  right,  title, 
interest  and  claim  of  the  defendants  and  each  of  them  be 
sold  for  the  purpose  of  raising  and  paying  the  amount  due, 
and  it  was  further  adjudged  that  the  city  take  nothing  by 
its  cross-complaint.     From  this  decree  the  city  appeals. 

The  first  and  second  assignments  of  error,  which  draw 
in  question  the  sufficiency  of  appellee's  complaint,  stand  as 
waived.  The  remaining  assignment  is  based  on  the  alleged 
error  of  the  court  in  sustaining  appellee's  demurrer  to  the 
third  paragraph  of  appellant^s  answer. 

It  does  not  admit  of  doubt  that  under  the  issues  which 
were  formed  by  the  answer  in  general  denial  to  appellee's 

complaint  the  question  was  presented  for  adjudica- 
1.     tion  as  to  whether  appellant  had  any  interest  in  the 

real  estate  against  which  a  foreclosure  was  sought. 
Appellee  sought,  by  his  complaint,  as  he  was  entitled  to  do, 
to  secure  a  decree  of  such  a  character  that  a  sale  thereunder 
would  cut  off  the  claim  which  it  was  charged  that  the  city 
was  asserting.  That  pleading  amounted  to  a  distinct  chal- 
lenge to  the  latter  to  come  in  and  assert  its  claim  of  right, 
BO  that  if  appellee  should  be  successful,  a  sale  under  the 
decree  would  pass  a  title  divested  of  the  claim  which  the 
city  was  alleged  to  be  asserting.  In  Masters  v.  Templeton 
(1884),  92  Ind.  447,  the  question  arose  as  to  the  right  of 
Masters  to  assert  a  vendor's  lien  as  against  one  Beckett,  it 
appearing  that  the  latter  claimed  under  a  decree  of  fore- 
closure, in  which  it  was  alleged  "that  all  of  the  defendants, 
other  than  the  mortgagors,  'claimed  to  hold  some  interest 
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or  lien  in  and  upon  said  real  estate,  but  that  they  took  and 
held  the  same  subject  to  Beckett's  mortgage  lien/  "  The 
court  said:  "The  decree  in  Beckett's  favor  concludes  the 
appellant  from  asserting  any  right  or  lien  in  the  land  su- 
perior to  his,  because  she  was  a  party  to  that  action,  and 
her  rights  were  foreclosed  by  the  decree  therein  rendered. 
Our  code  [§269  Bums  1901,  §268  R.  S.  1881]  provides 
that  ^any  person  may  be  made  a  defendant  who 
2.  has,  or  claims,  an  interest  in  the  controversy  ad- 
verse to  the  plaintiff,  or  who  is  a  necessary  party 
to  a  complete  determination  or  settlement  of  the  questions 
involved.'  This  is  a  very  comprehensive  provision,  and 
was  meant  to  confer  authority  to  settle  in  one  suit  all  con- 
flicting claims  to  property  involved  in  the  litigation.  The 
rule  is  a  wise  and  salutary  one,  for  it  enables  the  court  to 
fully  adjust  all  equities,  to  determine  and  protect  all  rights, 
and  to  put  an  end  to  litigation  concerning  the  subject- 
matter  of  the  suit  by  one  decree.  Multiplicity  of  actions 
is  thus  prevented,  full  force  and  effect  secured  to  judicial 
decrees,  and  judicial  sales  made  operative  and  effective. 
It  has  long  been  the  law  of  this  State,  that  conflicting 
claims  of  title  may  be  settled,  and  questions  of  priority 
determined,  in  foreclosure  suits,  whenever  the  proper  issues 
are  tendered.  *  *  *  Prior  to  the  adoption  of  the  code 
system  there  was  some  reason  for  holding  that  the  ques- 
tion of  title  could  not  be  adjudicated  in  a  foreclosure  pro- 
ceeding ;  for  questions  of  title  were  triable  only  by  courts  of 
law,  while  the  question  of  a  right  to  a  foreclosure  was  cog- 
nizable only  by  courts  of  chancery,  and  there  was  thus  a 
conflict  of  jurisdiction  whenever  a  legal  title  was  asserted. 
This  cannot  happen  under  the  code,  where  both  law  and 
equity  jurisdiction  are  vested  in  one  tribunal,  where  pro- 
vision is  made  for  bringing  into  court  all  parties  interested, 
either  in  the  property  or  the  controversy,  and  where  ample 
authority  is  conferred  to  determine  all  rights  and  adjust 
all  equities  in  one  suit.     The  provisions  of  our  code  upon 
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the  subject  of  parties  are  very  comprehensive,  and  the  pro- 
visions respecting  judgments  and  decrees  are  also  very  full 
and  liberal,  and  we  should  do  violence  to  its  letter  and 
spirit  if  we  did  not  hold,  to  borrow  the  language  of  its 
framers,  that  the  ^ultimate  rights  of  the  parties'  may  be 
determined  in  one  action."  In  Ulrtch  v.  Drischell  (1882), 
88  Ind.  354,  360,  this  court  said:  "While  it  is  true  that  a 
proceeding  to  foreclose  a  mortgage  is  not  a  suit  to  quiet 
title,  it  is  also  true  that  in  very  many  essential  respects  it  is 
closely  analogous.  The  parties  are  brought  into  court  in 
such  a  suit  for  the  purpose  of  adjusting  all  equities,  rights 
and  interests  in  the  land,  and  the  question  of  their  rights 
to  the  land  is  one  of  the  principal  and  controlling  questions 
of  the  case.  It  is,  in  truth,  the  dominating  and  leading 
purpose  of  the  suit  The  subject  of  the  controversy  is  a 
thing — the  mortgaged  real  estate — and  this  the  decree  di- 
rectly affects,  for  it  settles  the  rights  of  the  parties  to  it, 
measures  their  equities  and  adjusts  their  interests."  See, 
also,  Woodworth  v.  Zimmerman  (1883),  92  Ind.  349; 
Adair  v.  Mergentheim  (1888),  114  Ind.  303;  Oaylord  v. 
City  of  LaFayeHe  (1888),  115  Ind.  423. 

The  proposition  is  too  well  settled  to  require  the  citation 
of  authorities  that  where'  evidence  of  the  particular  mat- 
ters which   are  set  up   in  an  answer  to  which   a 

3.  demurrer  was   sustained   is   admissible   under   the 
general   denial,   which  was  on  file,  the  ruling,   if 

erroneous,  is  harmless.     Appellant  cannot  avail  itself  of 
its   owa   action   subsequent   to   the   ruling   on   de- 

4.  murrer.      The   question   is,   did   the   sustaining  of 
the  demurrer  constitute  error  at  the  time  the  ruling 

was  made? 

We  may  also  call  attention  to  the  point  made  by  appellee's 
counsel,  that  appellant  was  not  circumscribed  in  the  intro- 
duction of  his  evidence  by  the  ruling  on  the  third 

5.  paragraph   of   answer,    since   the   same   affirmative 
matters  were  available  to  it  imder  the  issues  ten- 
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dered  by  the  first  and  second  paragraphs  of  cross-complaint, 
citing  Luntz  v.  Oreve  (1885),  102  Ind.  173;  State  v. 
Hindman  (1903),  159  Ind.  586. 

The  cause  went  to  trial  on  the  issues  as  we  have  indi- 
cated that  they  existed,  and  we  can  only  hold  that  the  error 
relied  on,  in  the  state  of  the  issues,  is  not  available.  Judg- 
ment affirmed. 


Todd  et  al.  v.  Crail  et  al. 

[No.  20,483.    Filed  April  4, 1906.    Rehearing  denied  June  21, 1906.] 

1.  Jurisdiction. — Highways. — Gravel  Roads. — Boards  of  Com- 
missioners.— Statutes. — Where  a  petition  for  the  construction 
of  a  gravel  road  is  filed  as  provided  for  in  the  act  of  1903  (Acts 
1903,  p.  255,  §2)  and  the  proper  notice  given  as  therein  speci- 
fied, the  board  of  commissioners  has  jurisdiction  thereof,    p.  52. 

2.  Same. — Inferior  Courts. — Decision  on. — Collateral  Attack. — 
Where  the  question  of  jurisdiction  of  an  inferior  tribunal  de- 
pends upon  facts  which  it  must  determine,  its  decision  thereon 
in  favor  of  jurisdiction  cannot  be  collaterally  attacked,    p.  53. 

3.  Same. — Inferior  Courts. — Pleadings. — Presumptions. — ^Where 
the  law  requires  certain  facts  to  be  embodied  in  the  papers, 
pleadings  or  documents  of  a  cause,  and  the  proper  inferior 
court  proceeds  with  the  case,  the  courts  will  presume,  on  a 
collateral  attack,  that  such  facts  properly  appeared,    p.  53. 

4.  Same. — Records. — Extrinsic  Evidence. — Where  the  face  of 
the  records  of  an  inferior  court  do  not  affirmatively  show  juris- 
diction, extrinsic  evidence  is  admissible  in  aid  thereof,     p.  54. 

5.  Judgment. — Irregularities. — Collateral  Attack. — ^Where  the 
court  has  jurisdiction,  its  actions,  though  irregular  or  errone- 
ous, are  not  subject  to  a  collateral  attack,     p.  54. 

6.  Jurisdiction. — Regularity  of  Proceedings. — Presumptions. — 
Where  jurisdiction  appears  in  a  cause,  the  subsequent  proceed- 
ings of  the  court  will  be  presumed  regular,  unless  the  contrary 
affirmatively  appears,    p.  55. 

7.  Judgment.  —  Validity.  —  Highways.  —  Width. — Viewers'  Re- 
port.— Approval. — A  judgment  of  the  board  of  commissioners 
establishing  a  gravel  road,  but  failing  to  set  out  its  width  in 
the  judgment,  is  not  void  where  it  expressly  approved  the  view- 
ers' report,  which  did  set  out  its  width,  and  ordered  the  con- 
struction in  accordance  therewith,     p.  55. 
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8.  Judgment. — Boards  of  Commiasionera, — Technical  Accuracy. 
— Technical  accuracy  is  not  required  in  the  orders  and  judg- 
ments of  the  boards  of  commissioners,  and  if  substantially  good, 
they  cannot  be  collaterally  attacked,    p.  57. 

9.  Pleading.  —  Complaint,  —  Amendments.  —  Refusal  to  permit 
an  amendment  of  the  complaint  during  trial  is  largely  discre- 
tionary with  the  trial  court,    p.  57. 

10.  Appeal  and  Error. — Supreme  Court  Rules. — Failure  to 
comply  with  Supreme  Court  rule  22  is  fatal  to  the  considera- 
tion of  the  alleged  error,    p.  57. 

11.  Trial. — Evidence  Admitted  After. — Discretion. — Appeal  and 
Error. — Permission  to  admit  in  evidence  the  gravel  road  peti- 
tion, the  endorsement  thereof  by  the  auditor,  the  notice  of 
presentation  and  affidavit  of  proof  of  posting,  several  days 
after  the  close  of  the  trial  of  a  suit  to  enjoin  further  proceed- 
ings in  a  gravel  road  case,  is  discretionary  with  the  trial  court, 
which  discretion  is  subject  to  review  only  for  abuse,    p.  57. 

12.  EvnNBNCE. — Part  of  Viewers'  Report. — Highways. — Gravel 
Roads. — It  is  not  error  for  the  court  to  refuse  to  permit  plain- 
tiffs to  introduce  the  favorable  parts  only  of  the  viewers'  report 
in  a  gravel  road  case,  in  a  suit  to  enjoin  further  proceedings  in 
the  construction  of  such  gravel  road.    p.  58. 

13.  Same.  —  Viewers'  Report.  —  Fraud. — Irregularities. — High- 
ways.— Gravel  Roads. — Evidence  of  fraud  and  irreg^ularities 
in  the  viewers'  report  in  a  gravel  road  case  is  inadmissible  in  a 
suit  to  enjoin  further  construction  of  such  road,  where  juris- 
diction of  the  board  of  commissioners  is  proved,    p.  58. 

14.  Same.  —  Entries.  —  Proof  of  Posting.  —  Highways. — Gravel 
Roads. — In  a  suit  t§  enjoin  the  further  construction  of  a  gravel 
road,  defendants,  to  prove  the  board's  jurisdiction,  may  intro- 
duce the  entries  of  the  board  and  the  original  written  proof  of 
posting  notices  of  the  presentation  of  the  gravel  road  petition 
to  such  board,    p.  58. 

From  Tipton  Circuit  Court ;  James  F.  Elliott,  Judge. 

Suit  by  George  L.  Todd  and  others  against  Ira  F.  Crail 
and  others.  From  a  decree  for  defendants,  plaintiflFs  ap- 
peal. Transferred  from  Appellate  Court  under  §1337u 
Bums  1901,  Acts  1901,  p.  590.    Affirmed. 

Oglehay  &  Oglebay,  for  appellants. 

Oifford  &  Oifford  and  Coleman  &  Carter,  for  appellees. 

Vol.  167—4 


Digitized  by 


Google 


52  SUPEEME  COTJET  OF  INDIANA, 

Todd  V.  Crail— 167  Ind.  48. 

jurisdiction  of  the  board  over  the  subject-matter  and  per- 
sons of  appellants. 

It  is  first  insisted  that  the  commissioners  had  no  juris- 
diction of  the  subject-matter  to  enable  them  to  establish 
the  gravel  road,  or  appoint  a  constructing  superin- 
1.  tendent,  and  that  all  proceedings  purporting  to  ef- 
fectuate these  ends  were  void.  It  is  the  express 
legislative  purpose  to  give  to  boards  of  commissioners,  by 
the  act  of  1903,  jurisdiction  or  power  to  construct,  or  im- 
prove by  straightening,  grading,  draining  and  graveling, 
highways  within  the  limits  of  their  counties,  and  there  can 
be  no  doubt  of  the  jurisdiction  in  this  case,  if  it  is  properly 
shown  there  has  been  a  substantial  compliance  with  the 
statute.  The  presentation  of  a  petition,  suflBcient  within 
the  terms  of  section  two,  supra,  praying  for  the  improve- 
ment, and  accompanied  by  proof  that  notice  of  the  presenta- 
tion had  been  given  as  required  by  said  section,  confers 
upon  the  board  unmistakable  jurisdiction  of  the  subject- 
matter.  Do  these  things  suflSciently  appear  from  the 
record  before  us?  The  first  entry  in  the  commissioners' 
record  is  in  these  words: 

"Roley  Smith,  G.  R. 

Petition  No.  41,  May  18,  1903. 

June  1,  1903. 
Proof  of  notice  filed.  Petition  filed  showing  peti- 
tion signed  by  majority  of  resident  abutting  land- 
owners of  the  county.  Petition  granted  as  prayed  for, 
and  George  Potter,  Samuel  McReynolds  and  Tinker 
Neal  appointed  viewers  and  Alonzo  Scott  surveyor. 
Ordered  to  meet  at  .the  office  of  the  county  surveyor 
on  June  26,  1903,  and  qualify  and  make  view  and 
make  report." 

In  the  above  minutes  it  is  shown  that  the  first  steps 
taken  by  the  board  in  the  Roley  Smith  gravel  road,  No. 
41,  was  on  June  1,  1903,  when  proof  of  notice  was  filed 
and  a  petition  signed  by  a  majority  of  abutting  landowners 
of  the  county  was  presented,  considered  and  granted,  as 
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prayed.  All  that  was  necessary  to  the  board's  jurisdiction 
of  the  subject-matter  was  the  presentation  of  a  petition, 
signed  by  a  majority  of  the  abutters  in  the  county,  stating 
the  kind  of  improvement  prayed,  the  beginning  and  ter- 
minus of  the  road,  and  making  proof  that  notice  had  been 
given  of  the  presentation,  as  provided  in  section  two,  supra. 
The  board  of  commissioners  is  the  only  judge  created 
by  the  -legislature  to  determine  whether  its  right  to  proceed 
in  such  a  case  accrues,  by  having  presented  to  it 

2.  such  a  petition,  and  notice  thereof,  as  the  law  re- 
quires as  a  prerequisite  to  its  jurisdiction.     There 

is  no  other  tribunal  to  decide  for  it.  Hence  the  doctrine 
that  when  a  court  of  limited  powers  assumes  and  exercises 
jurisdiction  in  cases  where  it  may  be  rightful,  the  existence 
of  all  preliminary  facts  essential  thereto  will  be  presumed, 
in  an  indirect  proceeding,  to  have  been  established,  and 
especially  is  this  true  in  a  case  like  this,  where  there  is  a 
total  absence  of  averment  of  the  nonexistence  of  such  juris- 
dictional facts.  "It  is  a  well-settled  principle,"  said  this 
court  in  Evansville,  etc.,  R,  Co,  v.  City  of  Evansville  (1860), 
15  Ind.  395,  421,  "that  where  the  jurisdiction  of  an  in- 
ferior court  depends  upon  a  fact  which  such  court  is  re- 
quired to  ascertain  and  settle,  by  its  decision,  such  decision 
is  conclusive."  See,  also,  Board,  etc,  v.  Montgomery 
(1886),  106  Ind.  517,  519;  City  of  Terre  Haute  v.  Beach 
(1884),  96  Ind.  143,  155;  Chicago,  etc.,  R,  Co.  v.  Sutton 
(1892),  130  Ind.  405,  411;  Bowen  v.  Hester  (1895),  143 
Ind.  511,  517;  Runner  v.  Scott  (1898),  150  Ind.  441; 
Board,  etc.,  v.  Aspinwall  (1858),  21  How.  539,  16  L.  Ed. 
208;  Evansville  Ice,  etc.,  Co.  v.  Winsor  (1897),  148  Ind. 
682. 

Another  view  leads  to  the  same  conclusion.     Where  the 
law  requires  certain  material  facts  to  be  embraced  in  par- 
ticular papers,  pleadings  or  documents,  in  a  col- 

3.  lateral  attack,  we  will  presume,  in  aid  of  the  pro- 
ceedings, that  the  requirement  has  been  complied 
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with.    Hudson  v.  Voreis  (1893),  134  Ind.  642,  644.    And 

for  the  same  reason  we  may  examine  such  papers,  pleadings 

and  documents,  if  sufficiently  identified,  when  prop- 

4.  erly  presented.     In  other  words,  where  jurisdiction 
does  not  duly  appear  on  the  face  of  the  record  of  an 

inferior  court,  in  a  proceeding,  direct  or  indirect,  it  may 
be  established  by  extrinsic  evidence.  Claybom  v.  Tomp- 
kins (1895),  141  Ind.  19,  22. 

So,  assuming,  without  deciding,  that  the  record  of  the 
commissioners  does  not  of  itself  show  jurisdiction,  it  is,  as 
a  memorandimi  by  the  court,  sufficient  beyond  controversy, 
in  support  of  the  judgment,  indirectly  attacked,  to  warrant 
recourse  to  the  files  in  the  case  and  to  the  papers  required 
by  law  to  contain  the  missing  facts,  if  any,  necessary  to 
jurisdiction. 

Turning  then  to  the  bill  of  exceptions,  it  very  clearly 
appears  that  the  petition  presented  to  the  board  on  June  1, 
1903,  in  Roley  Smith  gravel  road,  Xo.  41,  and  the  notice 
of  such  presentation,  and  the  proof  thereof,  are,  in  all  re- 
spects, in  conformity  to  the  statute.  There  is,  then,  no 
doubt  of  the  jurisdiction  of  the  board,  or  of  its  authority 
to  appoint  viewers  and  a  surveyor  to  view  the  route,  and 
report  upon  the  practicability  of  the  improvement. 

It  has  been  many  times  held  by  the  court,  and  is  now 

firmly  settled,  that  when  it  appears  from  the  record  that 

an  inferior  court  of  special  and  limited  jurisdiction 

5.  — such  as  a  board  of  commissioners — has  once  ac- 
quired jurisdiction  of  the  subject-matter  and  par- 
ties, in  the  manner  provided  by  the  statute,  its  orders, 
rulings  and  judgments  are  held  as  invulnerable  against 
collateral  attack  for  error  or  irregularity  in  the  proceedings, 
and  are  supported  by  the  same  presumptions  of  regularity, 
as  if  rendered  by  a  court  of  general  jurisdiction.  Argo  v. 
Barthand  (1881),  80  Ind.  63;  Watson  v.  Crowsore  (1884), 
93  Ind.  220;  For»ythe  v.  Kreuter  (1885),  100  Ind.  27; 
Jackson  v.  State,  ex  rel,  (1886),  104  Ind.  516;  Adams  v. 
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Harrington  (1888),  114  Ind.  66;  Chicago,  etc.,  B.  Co.  v. 
Sutton  (1892),  130  Ind.  405,  411;  Rhodes-Burford 
Furniture  Co.  v.  Mattox  (1893),  135  Ind.  372. 

Jurisdiction   being   apparent,   we   will   presume 

6.  here  that  all  subsequent  proceedings  were  regular, 
where  the  record  does  not  show  to  the  contrary. 

But  it  is  insisted  by  appellants  that  the  final  order 

of    the    board    for    the    construction    of    the    road    was 

void    because    it    does    not    state    the    kind,    the 

7.  width,   and   the   extent  of  the   road,    as   required 
by  section  five  of  said  act.    Acts  1903,  p.  255. 

The  board's  order-book  entry,  after  reciting  briefly  a 
trial  and  adverse  finding  against  remonstrators,  proceeds: 
"The  board  now  finds  for  the  petitioners,  and  approves  the 
report  of  the  viewers,  with  the  following  exception :  That 
in  addition  to  the  specifications  in  said  report  there  shall  be 
two  twenty-four-inch  sewer  tile  in  grade  at  Turkey  creek 
bridge."  The  board  also  finds  that  said  improvement  is  of 
public  utility,  and  that  the  cost  and  damages  will  not  exceed 
the  benefits  to  be  derived  therefrom,  "and  now  orders  said 
road  constructed,  and  appoints  Roley  Smith  as  superin- 
tendent for  the  construction  of  said  road,"  and  fixes  his 
salary  and  bond. 

The  viewers'  report  was  spread  of  record  in  full  in  the 
gravel  road  record.  By  this  it  appears  that  the  viewers 
having  qualified,  proceeded  to  examine,  lay  out,  and 
estimate  the  cost  of  constructing  the  gravel  road  described 
in  the  order,  and  stating  that,  after  a  careful  and  actual 
view  of  all  the  lands  within  two  niiles  of  said  proposed 
road,  that  they  believed  would  be  affected,  they  located 
said  road,  estimated  the  cost,  and  found  that  the  construc- 
tion of  said  road  would  be  of  public  utility  and  convenience, 
and  that  the  costs  and  expenses  thereof  and  resulting 
damages  would  be  less  than  the  benefits  to  the  lands  listed 
by  them  as  benefited,  that  there  would  be  no  damages  re- 
sulting to  any  one,  and  submitted  with  the  report  a  list  of 
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the  benefits  to  each  forty  acres  or  less  of  the  lands  in  the 
taxing  district,  a  description  of  the  work  proposed,  the 
grade,  drains,  culverts,  kind  of  improvement,  bridges,  ma- 
terial, commencement,  route  and  terminus  of  the  proposed 
road.  Then  follows  what  purports  to  be  the  "specifications 
for  the  improvement."  This  document  goes  into  detail  of 
the  right  of  way,  specific  description  of  beginning,  route 
and  terminus,  excavations,  embankments,  grading,  stone 
arches,  flag  culverts,  pipe  culverts,  gravel,  corner  stones, 
width  of  roadway  between  fences,  width  of  grade,  and 
width  and  depth  of  gravel  and  side  ditches,  slope  of  em- 
bankments and  cuts,  etc. 

The  report  further  stated  that  they  found  the  total 
benefits  to  the  lands  to  be  affected  by  the  construction  of 
the  road  was  $44,082.15,  and  the  estimated  costs  and  ex- 
penses $26,449.29;  that  they  had  assessed  the  estimated 
costs  to  the  lands  they  deemed  benefited,  which  estimated 
costs  assessed  to  each  forty  acres  or  less  amounted  to  sixty 
per  cent  of  the  total  benefits  assessed  to  the  same.  A  com- 
plete list  of  the  lands  and  assessments  was  also  filed  as  a 
part  of  the  report. 

Every  fact  important  to  the  report  of  the  viewers  and 
the  judgment  of  the  court  was  embraced  within  the  limits 
of  the  board's  judgment  record  and  the  viewers'  report, 
both  of  which  records  were  introduced  in  evidence  by  ap- 
pellants. The  judgment  record  recites  that  "the  board 
approved  the  viewers'  report,  with  the  following  exception : 
that  in  addition  to  the  specifications  of  said  report  there 
shall  be  two  twenty-four-inch  sewer  tile  put  in  the  grade  at 
Turkey  creek  bridge,"  following  this  additional  provision 
of  its  own  with  a  finding  that  the  work  was  of  public 
utility,  and  would  cost  less  than  the  benefits,  and  closing 
the  entry  with  these  words:  "And  now  orders  said  road 
constructed  and  appoints  Holey  Smith  as  superintendent 
for  the  construction."  It  is  apparent  from  the  amend- 
ment made  by  the  board,  just  quoted,  that  it  was  its  inten- 
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tion  to  adopt  the  report,  particularly  that  part  descriptiye 
of  the  character  and  extent  of  the  improvement,  as  a  part  of 
its  order.    Spaulding  v.  Moit  (1906),  post,  58. 

It  is  a  matter  of  general  knowledge  to  courts  and  lawyers 

that  the  proceedings,  orders  and  judgments  of  boards  of 

commissioners,  as  a  rule,  are  not  formed  and  ex- 

8.  tended  upon  record  with  that  precision  and  tech- 
nical accuracy  that  is  expected  of  the  higher  courts, 

and,  if  right  in  substance,  their  form  is  of  little  conse- 
quence. BiUinger  v.  Bell  (1879),  65  Ind.  445,  459; 
Riiston  V.  Orimwood  (1868),  30  Ind.  364.  Therefore, 
while  it  may  be  said  that  this  judgment  record  is  informal 
and  irregular,  it  is  clear  that  it  is  not  void,  and  is  therefore 
beyond  successful  assault  in  a  proceeding  like  this.  Stod- 
dard V.  Johnson  (1881),  75  Ind.  20,  30,  and  cases  cited; 
Spaulding  v.  Mott,  supra. 

The  refusal  of  the  court  to  permit  appellants  to  amend 

the  fourth  paragraph  of  their  complaint  after  the  trial  had 

begun  was  a  matter  within  the  discretion  of  the 

9.  court  and  cannot  be  reviewed  here.     §397  Bums 
1901,  §394  R.  S.   1881;  Rogers  v.  State,  ex  rel 

(1885),  99  Ind.  218,  226;  Chicago,  etc.,  B.  Co.  v.  Hunter 
(1891),  128  Ind.  213,  214;  Lindley  v.  Sullivan  (1893), 
133  Ind.  588,  589. 

The  legal  suflSciency  of  the  special  findings  is  not  before 

us,  because  there  has  not  been  the  slightest  effort  on  the 

part  of  appella^its  to  comply  with  rule  twenty-two 

10.  of  this  court.     The  facts  found  were  in  substance 
the  same  as  those  stated  in  the  foregoing  pages,  and 

the  conclusion  of  law  thereon,  that  the  plaintiffs  take 
nothing  by  their  suit,  is  correct 

Several  days  after  the  evidence  was  closed  the  court  per- 
mitted appellees  to  introduce  in  evidence  the  original  peti- 
tion for  the  gravel  road,   its  indorsement  by  the 

11.  auditor,  and  the  original  notice  of  presentation,  and 
affidavit  in  proof  of  posting  thereof.     The  evidfflice 
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was  all  in  writing,  and  the  propriety  and  justice  of  its  in- 
troduction at  that  time  rested  within  the  sound  discretion 
of  the  court,  which  does  not  appear  to  have  been  abused. 
Holmes  v.  Hinkle  (1878),  63  Ind.  518,  523;  Stewart  v. 
Stewart  (1902),  28  Ind.  App.  378. 

The  court  did  not  err  in  refusing  to  allow  appellants  to 

introduce  a  part  only  of  the  viewers'  report.     The  statute 

specifies   certain   things   the   viewers   must   report 

12.  upon,  but  does  not  prescribe  the  form  or  phrase- 
ology of  the  report ;  and  it  is  not  permitted  a  party 

to  select  and  introduce  such  parts  of  a  written  document  as 
may  advance  his  purpose,  and  withhold  or  exclude  the  re- 
mainder. 

The  eighth  to  the  twenty-sixth  specifications,  inclusive, 

for  a  new  trial  relate  to  the  execlusion  of  various  items  of 

evidence,  all  offered  in  support  of  the  averments 

13.  of  complaint  charging  fi*aud  and   irregularity  in 
the  viewers'  report  and  other  proceedings  before  the 

commissioners,  which  we  have  seen  is  unavailable  in  this 
kind  of  action;  hence  its  exclusion  was  proper. 

The  remaining  reasons  for  a  new  trial  relate  to  the  com- 
petency of  the  original  written  proof  of  the  posting  of 
notice  of  the  presentation  of  the  original  petition 

14.  and  the  entry  made  by  the  board  on  June  1,  1903. 
Both  items  were  correctly  admitted,  as  we  have  en- 
deavored to  show  in  a  former  part  of  this  opinion.    We  find 
no  available  error.     Judgment  affirmed. 


107      58 

\^  ^'  Spaulding  et  al.  v.  Mott  et  al. 

ifls     67|        [No.  20,672.     Filed  January  26,  1906.     Rehearing  denied  June 

169 J^,    1,     Highways. — Gravel  Roads. — Within  Two  Miles  of  County 

Line. — Ta^ng  Diatricta. — Statutes. — The  manner  of  giving 
notice  of  the  filing  of  a  petition,  the  time  and  place  of  hearing, 
the  report  of  the  viewers  and  procedure  outlined,  clearly  indi- 
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cate  that  the  gravel  road  act  of  1903  (Acts  1903,  p.  256)  did 
not  create  a  taxing  district  composed  of  lands  in  separate 
counties,    p.  62. 

2.  Highways. — Gravel  Roods. — Statutes. — Construction. — Prior 
Statutes. — In  construing  the  gravel  road  act  of  1903  (Acts 
1903,  p.  255)  the  courts  will  give  weight  to  the  fact  that  the 
similar  act  of  1877  (Acts  1877,  p.  82)  was  uniformly  construed 
and  enforced  by  the  proper  officers  as  authorizing  the  construc- 
tion of  gravel  roads  up  to  the  county  lines  without  any  attempt 
to  assess  the  lands  in  the  adjoining  county  within  the  statutory 
limit  for  the  taxing  district,    p.  62. 

3.  Same. — Gravel  Roads. — Prior  Statutes. — Construction. — Pre- 
sumptions.— The  presumption  is  that  in  passing  the  gravel 
road  act  of  1903  (Acts  1903,  p.  255)  the  legislature  had  in 
mind  the  construction  placed  upon  the  prior,  similar  statute  of 
1877  (Acts  1877,  p.  82),  which  authorized  such  roads  to  be 
built  up  to  the  county  lines  without  attempting  to  assess  lands 
in  the  adjoining  county  within  the  statutory  limit  for  the  tax- 

.  ing  district,    p.  64. 

4.  Same. — Gravel  Roads.— Taxing  Districts.^-^tatutes. — The 
fact  that  the  gravel  road  act  of  1877  (Acts  1877,  p.  82)  pro- 
vided that  no  such  road  should  be  constructed  unless  a  majority 
in  number  of  owners  and  the  owners  of  a  majority  in  acreage 
of  the  lands  assessal^le  should  petition  therefor,  and  the  gravel 
road  act  of  1903  (Acts  1903,  p.  255)  provides  that  it  shall  only 
be  necessary  for  a  majority  of  the  abutters  so  to  sign,  does  not 
show  a  legislative  intent  to  change  the  method  of  fixing  the 
taxing  districts  therefor,    p.  64. 

5.  Same. — Gravel  Roads. — Taxing  Districts. — The  gravel  road 
act  of  1865  (Acts  1865,  p.  90),  providing  (or  a  taxing  district 
three-fourths  of  a  mile  distant  from  the  proposed  road,  outside 
of  the  corporate  limits  of  towns 'and  cities,  the  assessments  to 
be  made  on  the  valuation  in  the  auditor's  books,  did  not  extend 
such  taxing  district  across  county  lines,  though  the  road  might 
be  nearer  the  county  line  than  three-fourths  of  a  mile.    p.  65. 

6.  Constitutional  Law. — Gravel  Roads. — Taxing  Districts. — 
Special  Privileges, — Class  Legislation. — The  gravel  road  act  of 
1903  (Acts  1903,  p.  255),  providing  that  taxing  districts  for 
the  construction  of  such  roads  shall  extend  two  miles  from  such 
improvement,  is  not  unconstitutional  as  against  article  1,  §23, 
of  the  bill  of  rights,  providing  for  equality  of  privileges  for 
all  citizens,  because  it  may  compel  persons  living  close  to  the 
boundaries  of  counties  to  pay  a  greater  share  in  the  construc- 
tion of  such  gravel  roads  built  near  county  lines,    p.  66. 
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7.  Constitutional  LAW.—PMft/ic  Improvements. — Taxing  Die- 
triete. — Legislative  Discretion, — The  legislature  has  a  discre- 
tionary power  to  fix  the  boundaries  of  the  districts  to  be  taxed 
for  the  cost  of  public  improvements  located  therein,    p.  67. 

8.  Pleading. — Plea  in  Abatement. — Insuffieient. — Demurrer. — 
Defective. — A  bad  demurrer  is  good  enough  for  a  bad  plea  In 
abatement,    p.  67. 

9.  Judgment. — Validity. — Highways. — Widths — ^A  judgment  of 
the  board  of  commissioners  establishing  a  gravel  road,  but  not 
stating  the  width  thereof,  is  not  void,  where  such  judgment 
approves  and  makes  a  part  thereof  a  viewers'  report  which 
does  state  such  width,    p.  68. 

10.  Same. — Validity. — Highways. — Gravel  Roads. — Taxing  Dis- 
tricts.— Failure  to  Assess  Part  of  Lands. — A  failure  to  assess 
all  of  the  lands  in  a  gravel  road  taxing  district  for  the  cost 
thereof  does  not  render  void  the  judgment  establishing  same, 
since  .the  statute  (Acts  1903,  p.  255,  §^2,  3)  requires  only  that 
the  lands  benefited  shall  be  assessed.  Greensburgh,  etc.,  Turn- 
pike Co.  V.  Sidener,  40  Ind.  424,  distinguished,     p.  68. 

11.  Highways.  —  Gravel  Roads.  —  Width.  —  Viewers'  Report. — 
Statutes. — A  failure  of  the  viewers'  report  to  show  the  neces- 
sity for  the  widening  of  a  public  highway  to  make  a  gravel 
road  thereof  under  the  act  of  1903  (Acts  1903,  p.  256)  does 
not  prevent  the  board  of  commissioners  from  widening  same, 
the  statute  making  no  provision  requiring  the  viewers  to  rei)ort 
on  such  fact.  Gipson  v.  Heath,  98  Ind.  100,  and  Crow  v.  Judy, 
139  Ind.  562,  distinguished,     p.  70. 

12.  Same. — Gravel  Roads. — Widening. — Procedure. — The  gravel 
road  act  of  1903  (Acts  1903,  p.  255)  requires  the  viewers  first 
to  determine  whether  a  highway  shall  be  widened  or  laid  out 
on  new  ground  and  then  that  the  board  of  commissioners  shall 
finally  settle  such  question.  .  p.  71. 

13.  Same. — Gravel  Roads. — Public  Utility. — Appeal. — ^Under  the 
gravel  road  act  of  1903  (Acts  1903,  p.  255,  §14)  the  decision 
of  the  board  of  commissioners  that  a  proposed  gravel  road  is  of 
public  utility  is  final;  and  an  appeal  to  the  circuit  court  cannot 
put  such  question  in  issue  in  such  court,    p.  71. 

14.  Same. — Gravel  Roads. — Widening. — Evidence, — Sufficiency. 
— Exclusion  on  Appellant's  Motion. — Estoppel. — ^Appellant  is 
estopped  to  question  the  jury's  finding  of  a  certain  fact,  when 
upon  his  motion  the  adverse  party's  material  evidence  thereof 
was  improperly  excluded,    p.  71. 

16.  Appeal  and  Error. — Evidence. — Exclusion. — Objection, — 
Changing  Grounds  of,  on  Appeal. — ^An  objection,  on  appeal. 
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that  the  form  of  an  excluded  question  was  bad,  will  not  be 
heard,  where  the  only  objection  below  was  that  such  evidence 
"was  not  material."    p.  72. 

16.  Pleading. — Motions. — Venire  de  Novo. — ^A  motion  for  a 
venire  de  novo  cannot  be  sustained  unless  the  verdict,  general 
or  special,  is  so  defective  that  the  court  cannot  understand  it. 
p.  72. 

17.  Same.  —  Motions.  —  Venire  de  Novo.  —  Interrogatories  to 
Jury. — On  a  motion  for  a  venire  de  novo  a  party  cannot  raise 
any  question  on  the  interrogatories  to  the  jury,  where  such 
motion  applied  to  the  general  verdict  alone,    p.  72. 

From  Tipton  Circuit  Court;  James  F.  Elliott,  Judge. 

Gravel  road  proceedings  by  Asa  E.  Mott  and  others, 
against  which  Allen  F.  Spaulding  and  others  remonstrate. 
From  an  order  establishing  such  road,  remonstrants  ap- 
peal.   Affirmed. 

Oglebay  &  Oglebay,  for  appellants. 
Beauchamp,  Mount  &  Procter  and  Coleman  &  Carter, 
for  appellees. 

Monks,  J. — This  proceeding  was  brought  by  appellees 
before  the  Board  of  Commissioners  of  the  County  of  Tipton 
at  the  June  term,  1904,  of  the  said  board,  under  the  act  of 
1903  (Acts  1903,  p.  255)  to  improve  by  grading,  draining 
and  graveling  a  public  highway  in  said  county  which  runs 
parallel  with  the  west  line  of  said  county  and  one-fourth 
of  a  mile  therefrom.  Appellants  appeared  and  filed  sepa- 
rate remonstrances,  and  such  proceedings  were  had  that  the 
board  ordered  the  improvement  to  be  made.  On  appeal  to 
the  court  below  certain  assessments  were  modified  and 
damages  were  allowed  to  two  of  the  remonstrants.  The 
controlling  question  in  this  case  is  the  proper  construction 
of  said  act  of  1903.  The  board  of  commissioners  and  the 
court  below  held  that  under  said  act  the  taxing  district  was 
confined  to  Tipton  county,  and  that  no  lands  in  Clinton  and 
Howard  counties  could  be  assessed  with  benefits,  although 
within  two  miles  of  the  highway  to  be  improved. 
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Appellants  insist  that  (1)  "the  taxing  district  extends 
two  miles  from  the  highway  improved,  regardless  of  county 
lines;  (2)  that  if  it  does  not,  no  highway  can  be  improved 
under  said  act  of  1903,  if  any  part  of  it  is  less  than  two 
miles  from  a  county  line,  because  all  the  lands  within  two 
miles,  if  benefited,  must  be  assessed  with  benefits  under  said 
act;  (3)  if  the  construction  given  said  law  by  the  court 
below  is  correct,  it  is  special  and  class  legislation,  for  the 
reason  that  in  one  part  of  the  county  all  the  lands  within 
two  miles  of  the  highway  to  be  improved  must  be  assessed, 
if  benefited,  while  in  another  part  of  the  county  only  part 
of  the  land  within  two  miles  of  the  improvement  which  is 
benefited  can  be  assessed  with  benefits,  thus  giving  the  citi- 
zens of  one  portion  of  the  county  the  advantage  over  those 
residing  in  another  part  of  the  county." 

If  appellants'  construction  of  said  act  of  1903,  as  to  the 
taxing  district  is  correct,  then  no  highway,  any  part  of 
which  is  less  than  two  miles  from  the  state  line,  could  be 
improved  thereunder,  because  the  legislature  could  not  au- 
thorize the  assessing  of  lands  in  another  state,  even  if  ben- 
efited and  within  two  miles  of  the  proposed  improvement 
And  under  appellants'  contention  any  law  would  be  uncon- 
stitutional which  attempts  to  authorize  the  improvement  of 
a  highway  so  near  the  state  line  that  the  taxing  district  is 
thereby  reduced  at  either  end  or  on  either  side. 

The  manner  of  giving  notice  of  the  filing  of  the  petition 

and  of  time  and  place  of  hearing  the  report  of  the  viewers, 

as  well  as  the  procedure  under  said  act,  clearly  in- 

1.  dicate  that  it  was  the  legislative  intent  that  the 
taxing  district  should  not  include  any  lands  outside 

the  county  in  which  the  highway  to  be  improved  is  located. 

There  is  another  reason  for  the  conclusion  that  this  was 

the  legislative  intent  in  the  enactment  of  the  act  of  1903. 

The  act  of  1877  (Acts  1877,  p.  82)  provides  for 

2.  the  construction  of  gravel  roads  by  the  assessment 
of  benefits  on  the  lands  benefited  within  two  miles 
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of  the  highway  to  be  improved,  but,  like  the  act  of  1903, 
in  controversy  here,  there  is  no  express  provision  limiting 
the  taxing  district  to  the  county  in  which  the  highway  to 
be  improved  is  located.  Said  act  of  1877  has  been,  since  it 
took  effect — a  period  of  more  than  twenty-eight  years — 
uniformly  construed  and  enforced  by  the  officers  acting 
under  its  provision,  without  question,  as  authorizing  the 
improvement  of  highways  within  less  than  two  miles  of  the 
county  line,  and  as  limiting  the  taxing  district  to  the  county 
in  which  the  proceedings  were  pending  before  the  board  of 
commissioners. 

In  State  Board,  etc.,  v.  Eolliday  (1898),  150  Ind.  216, 
42  L.  R  A.  826,  this  court  said  on.  page  229 :  "Black, 
Interp.  of  Laws,  p.  221,  says:  ^The  executive  and  admin- 
istrative officers  of  the  government  are  bound  to  give  effect 
to  the  laws  which  regulate  their  duties  and  define  the  sphere 
of  their  activities,  and,  in  so  doing,  they  must  necessarily 
put  their  own  construction  upon  such  acts.  When  the 
courts  shall  have  interpreted  the  laws,  these  officers  are  of 
course  bound  to  accept  and  abide  by  their  decisions.  But 
in  advance  of  such  judicial  construction,  they  must  inter- 
pret the  statutes  for  themselves,  and  to  the  best  of  their  own 
abilities.  *  *  *  But  it  is  a  rule,  announced  by  the 
Supreme  Court  of  the  United  States,  at  an  early  day,  and 
which  has  since  been  followed  in  numerous  cases  both  in 
the  federal  and  state  courts,  that  the  contemporaneous  con- 
struction of  a  statute  by  the  officers  who  have  been  called 
upon  to  carry  it  into  effect,  made  the  basis  of  their  constant 
and  uniform  practice  for  a  long  period  of  time,  and  gen- 
erally acquiesced  in,  and  not  questioned  by  any  suit 
brought,  or  any  public  or  private  action  instituted,  to  test 
and  settle  the  construction  in  the  courts,  is  entitled  to  great 
respect,  and  if  the  statute  is  doubtful  or  ambiguous  such 
practical  construction  ought  to  be  accepted  as  in  accord- 
ance with  the  true  meaning  of  the  law,  unless  there  are  very 
cogent  and  persuasive  reasons  for  departing  from  it'     To 
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the  same  effect  is  Cooley,  Const  Lim.  (6th  ed.),  51-58." 
See,  also.  City  of  Terre  Haute  v.  Evansville,  etc.,  B.  Co. 
(1897),  149  Ind.  174,  186,  37  L.  R  A.  189,  and  cases 
cited;  City  of  Indianapolis  v.  Navin  (1898),  151  Ind. 
139,  147,  41  L.  R.  A.  337,  and  cases  cited. 

Sutherland,  Stat.   Constr.,   §311,  says:     "The  contem- 
porary and  subsequent  action  of  the  legislature  in  reference 
to   the   subject-matter   has   been   accepted   as   con- 

3.  trolling  evidence  of  the  intention  of  a  particular 
act."  The  same  author  (§333)  says:  "It  is  pre- 
sumed that  the  legislature  is  acquainted  with  the  law;  that 
it  has  a  knowledge  of  the  state  of  it  upon  the  subjects  upon 
which  it  legislates;  that  it  is  informed  of  previous  legisla- 
tion and  the  construction  it  has  received."  The  presump- 
tion is  that  the  legislature  knew  of  said  construction  of  the 
act  of  1877  when  they  passed  the  act  of  1903.  State  Board, 
etc,  V.  Holliday,  supra,  pages  233,  234,  and  authorities 
cited.  It  is  also  said  in  Sutherland,  Stat.  Constr.,  §333: 
*'If  it  were  intended  to  exclude  any  known  construction  of 
a  previous  statute,  the  legal  presumption  is  that  its  terms 
would  be  so  changed  as  to  eflFectuate  that  intention."  The 
provisions  of  the  act  of  1903,  supra,  so  far  as  concerns  the 
taxing  district,  are  substantially  the  same  as  those  in  the  act 
of  1877,  supra,  and  no  words  used  in  said  act  show  any 
intention  to  change  the  construction  from  that  given  to  the 
act  of  1877.  The  fact  that  the  law  of  1877  (§6859  Bums 
1901,  §5095  R.  S.  1881)  provides  that  the  board  of  com- 
missioners shall  not  make  the  order  that  the  im- 

4.  provement  be  made  "until  a  majority  of  the  resi- 
dent landholders  of  the  county  whose  lands   are 

reported  as  benefited  and  ought  to  be  assessed,  and  also  the 
owners  of  a  majority  of  the  whole  number  of  acres  of  all 
lands  that  are  reported  as  benefited  and  ought  to  be  as- 
sessed," while  section  two  of  the  act  of  1903  contains  no 
such  provision,  but  only  requires  that  the  petition  be 
"signed  by  a  majority  of  the  resident  landholders  of  the 
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county  whose  lands  abut  upon  the  proposed  improvement," 
does  not  show  a  legislative  intent  that  the  taxing  district 
provided  in  the  act  of  1903  should  be  in  any  way  different 
from  what  it  was  under  the  act  of  1877. 

Appellants  cite  Crist  v.  State,  ex  rel.  (1884),  97  Ind. 
389,  and  State,  ex  rel,  v.  Elliott  (1904),  32  Ind. 
App.  605,  which  hold  that  under  certain  drainage  laws 
where  a  ditch  is  constructed  in  one  county,  land  located  in 
another  county  receiving  special  benefits  from  the  con- 
struction of  said  ditch  may  be  assessed  with  such  benefits, 
as  sustaining  their  contention  in  this  case.  Said  acts  pro- 
vide for  the  construction  of  a  drain  extending  into  two  or 
more  counties  as  a  imit.  throughout  its  whole  extent  and 
under  one  authority,  and  authorize  the  assessment  of  all 
the  lands  in  said  counties  benefited  by  said  ditch,  while 
under  the  act  of  1903,  if  the  highway  to  be  improved  ex- 
tends into  more  than  one  county,  the  same  must  be  im- 
proved in  each  county  by  separate  and  independent  pro- 
ceedings, neither  depending  in  any  manner  upon  the  other. 
Acts  1903,  p.  255,  §18.  The  authorities  cited  are  not  in 
point  here.  Thus  construed  as  to  taxing  districts  we  do  not 
think  said  act  unconstitutional. 

The  act  of  1865  (Acts  1865,  p.  90)  provided  that 
for   the   construction   of   d   gravel    road    "all   real   estate 

outside    of    the    corporate    limits    of    any    town 
6.     or    city    incorporated    as    such,    three-fourths    of 

a  mile  each  side  of  the  proposed  road,  shall 
be  taxed  to  construct  the  said  road  in  proportion  to 
the  appraisement  of  the  realty  that  may  be  on  the  audi- 
tor's books,"  and  that  each  owner  shall  pay  his  propor- 
tion of  the  cost  of  the  proposed  turnpike  according  to  the 
amount  of  the  assessment  of  the  real  estate  within  the  pre- 
scribed limits.  It  will  be  observed  that  under  this  law  the 
taxing  district  did  not  include  any  land  at  the  ends  of  the 
proposed  road,  even  if  the  same  were  benefited  as  much  as 
or  more  than  lands  in  the  taxing  district  which  could  not  be 

Vol.  167—6 
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taxed  therefor.  It  is  evident  that,  if  a  highway  to  be  im- 
proved under  said  act  was  less  than  three-fourths  of  a  mile 
from  the  county  line,  no  tax  could  be  levied  on  land  in  the 
adjoining  county,  although  within  three-quarters  of  a  mile 
of  the  improvement,  and  specially  benefited  thereby.  In 
other  words,  the  taxing  district  under  said  act  could  in  no 
case  extend  beyond  the  county  line,  although  the  improve- 
ment was  less  than  three-fourths  of  a  mile  therefrom. 

The  act  of  1867  (Acts  1867,  p.  167)  and  the  act  of 
1869  (Acts  1869  [s.  s.],  p.  73)  provided  for  the  construc- 
tion of  gravel  roads  by  assessment  of  benefits  on 

6.  all  the  lands  within  one  and  one-half  miles  on  either 
side  or  within  one  and  one-half  miles  of  either  end 
of  the  proposed  improvement,  if  in  the  county.  It  will  be 
obsen'ed  that  said  acts  expressly  limit  the  taxing  district  to 
the  county  in  which  the  highway  to  be  improved  is  located. 
It  is  clear  that  if  the  act  of  1903,  supra,  is  unconstitutional 
for  the  reason  urged  by  appellants,  that  the  acts  of  1865, 
1867,  and  1869,  supra,  were  unconstitutional  for  the  same 
reason. 

Commencing  in  1865,  forty  years  ago,  the  legislature 
has,  as  we  have  shown,  repeatedly  enacted  laws  containing 
the  provisions  which  appellants  claim  render  the  act  of 
1903  unconstitutional.  The  constitutionality  of  these  laws 
has  never  before  been  challenged  on  the  ground  urged  by 
appellants,  but  they  have  been  treated  and  enforced  by  all 
officers  as  valid  in  this  respect.  This  practical  construction 
upon  the  question  raised  is  influential.  City  of  Terre 
Haute  V.  Evansville,  etc.,  R.  Co.,  supra;  City  of  Indian- 
apolis V.  Navin,  supra;  French  v.  State  (1894),  141  Ind. 
618,  628,  29  L.  R.  A.  IIS;  Hovey  v.  State,  ex  rel.  (1889), 
119  Ind.  S86;  Fall  v.  Hazelrigg  (1874),  45  Ind.  576,  585, 
15  Am.  Rep.  278;  State,  ex  rel.,  v.  McAlister  (1895),  88 
Tex.  284,  31  S.  W.  187,  28  L.  R.  A.  523;  Black,  Const. 
Law,  p.  71.  It  is  evident,  however,  that  said  act  as  con- 
strued concerning  the  taxing  district  operated  alike  in  all 
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parts  of  the  State  under  similar  circumstances  and  condi- 
tions, and  is  not,  therefore,  either  special  or  local  (State, 
ex  rel,  v.  Smith  [1902],  158  Ind.  543,  554,  655,  and  cases 
cited) ;  nor  does  it  "grant  privileges  or  immunities  to  any 
citizen  or  class  of  citizens  which  upon  the  same  terms  do 
not  belong  to  all  citizens." 

It  is  settled,  however,  as  a  general  rule,  that  it  is  within 

the  discretion  of  the  legislature  to  determine  what  property, 

as  regards  its  location  with  respect  to  the  local  im- 

7.  provement,  shall  be  assesseS.     1  Cooley,  Taxation 
(3d  ed.),  234-240;  2  Cooley,  Taxation  (3d  ed.), 

1180,  1207,  1208;  25  Am.  and  Eng.  Ency.  Law  (2d  ed.), 
1189,  and  cases  cited  in  notes  7,  8,  10 ;  Elliott,  Roads  and 
Sts.  (2d  ed.),  §§558,  560,  564;  Voris  v.  Pittsburg  Plate 
Olass  Co.  (1904),  163  Ind.  599,  606-608,  and  authorities 
cited;  Gilson  v.  Board,  etc.  (1891),  128  Ind.  65,  69-74,  11 
L.  R.  A.  835 ;  Board,  etc.,  v.  Harrell  (1897),  147  Ind.  500, 
504-507;  Lowe  v.  Board,  etc.  (1901),  156  Ind.  163; 
Adams  v.  City  of  Shelbyville  (1900),  154  Ind.  467,  478, 
49  L.  R.  A.  797,  77  Am.  St.  484 ;  Byram  v.  Board,  etc. 
(1896),  145  Ind.  240,  248-251,  33  L.  R.  A.  476;  Brovm 
V.  Miller  (1904),  162  Ind.  684,  686-687;  West  Chicago 
Park  Com.  v.  Farher  (1898),  171  111.  146,  49  N.  E.  427, 
and  cases  cited;  Lincoln  v.  Board,  etc.  (1900),  176  Mass. 
210,  57  N.  E.  356,  and  cases  cited;  Dorgan  v.  City  of 
Boston  (1866),  12  Allen  223. 

Appellants  insist  that  the  court  below  erred  in  sustaining 

a  demurrer  to  their  plea  in  abatement,  because  the  demurrer 

was  so  defective  in  form  as  to  present  no  question. 

8.  The  plea  in  abatement  proceeded  upon  the  theory 
that  the  taxing  district  in  this  case  extended  into 

Clinton  and  Howard  counties,  which  theory,  as  we  have 
shown,  was  erroneous,  and  said  plea  was  insufficient  for 
that  reason.  It  is  settled  that,  even  if  a  demurrer  is  so 
defective  in  form  as  to  present  no  question,  it  is  not  re- 
versible error  to  sustain  the  same,  if  the  pleading  to  which 
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it  is  addressed  is  bad.  Hanson  v.  Cruse  (1900),  155  Ind. 
176,  178;  Bollman  v.  Gemmill  (1900),  155  Ind.  33,  36; 
Oarrett  v.  Bissell,  etc..  Works  (1900),  154  Ind.  319,  321, 
and  authorities  cited;  Goldsmith  v.  Chipps  (1900),  154 
Ind.  28,  and  cases  cited;  Wray  v.  Fry  (1902),  158  Ind. 
92,  96. 

It  is  next  insisted  by  appellants  that  the  order  of  the 
board  of  commissioners  that  the  improvement  be  made  is 

void,  because  it  does  not  state  the  kind  of  improve- 
9.     ment  to  be  made,  and  does  not  state  the  width  and 

extent  of  the  same  as  required  by  section  five  of  the 
act  of  1903,  supra.  The  report  of  the  viewers  contains 
the  plans  and  specifications  for  said  improvement  and  is  a 
part  of  the  order  of  the  board,  and  said  order,  when  so  con- 
sidered, states  the  kind  of  improvement  to  be  made  and 
the  width  and  extent  thereof.  Whether  said  order  would 
be  void  for  the  reason  urged  we  need  not  determine,  be- 
cause when  the  report  of  the  viewers  is  read  as  a  part 
thereof  it  fully  complies  with  the  requirements  of  said  sec- 
tion five. 

Appellants  claim  that  there  are  several  tracts  of  land 
in  Tipton  county  and  in  said  taxing  district  which  were 

benefited  by  said  proposed  improvement,  but  were 
10.     not  assessed  with  benefits,  and  that  the  failure  to 

assess  the  same  renders  the  proceeding  void;  citing 
Greenshurgh,  etc..  Turnpike  Co.  v.  Sidener  (1872),  40 
Ind.  424,  428,  429,  and  other  cases  which  hold  under  Acts 
1867,  p.  167,  §2,  and  Acts  1869  (s.  s.),  p.  73,  §3,  that 
when  the  assessors  omitted  in  the  list  of  lands  returned  by 
them  any  land  within  the  taxing  district  "their  entire 
assessment  is  void  and  an  injunction  will  lie  to  prevent  its 
collection."  Said  acts  of  1867  and  1869  imperatively  re- 
quired the  assessors  "to  make  a  list  of  all  the  lands"  within 
the  taxing  district,  "and  to  assess  the  amoimts  of  benefit 
that  will  result  from  the  proper  construction  and  main- 
tenance of  such  proposed  road,  and  report  the  same  to  the 
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county  auditor  in  writing  and  append  thereto  their  affidavit 
that  the  same  is  correct,''  etc.  In  Greensburgh,  etc..  Turrit 
pike  Co.  V.  Sidener,  supra,  this  court  said  on  page  429: 
"The  above  statute  expressly,  absolutely,  and  imperatively 
requires  of  the  assessors  that  they  shall  view  all  the  lands 
and  make  a  list  of  all  the  lands  within  the  prescribed 
bounds,  but  the  assessment  of  benefits  does  not  necessarily 
follow  the  viewing  and  listing  of  all  such  lands.  Whether 
the  lands  viewed  and  listed  are  benefited,  and  if  so,  to  what 
extent,  is  a  matter  of  judgment,  to  be  determined  by  the 
assessors  from  the  facts  and  circumstances  attending  and 
surrounding  each  assessment  of  benefits."  These  cases  are 
not  in  point  here  because  the  act  of  1903,  supra,  does  not 
require  the  viewers  to  make  "a  list  of  all  the  lands  in  the 
taxing  district,"  but  section  two  of  said  act  provides  that 
"they  shall  upon  actual  view  of  all  lands"  within  the  tax- 
ing district  "apportion  the  costs,  expenses  and  damages 
upon  all  the  lands"  within  the  taxing  district  "that  are 
benefited,  according  to  the  benefits  derived  therefrom." 
And  section  three  of  said  act  requires  that  they  "make  a 
report  to  the  board  of  commissioners,  and  file  the  same 
with  the  auditor  of  the  county,  which  report  shall  show  the 
public  utility  or  convenience  of  the  proposed  improvement, 
an  estimate  of  the  costs  and  expenses  thereof,  the  damages 
assessed  to  the  several  tracts  of  lands,  the  benefits  of  each 
forty  acres  or  less  tract  of  land  where  such  exists,  and  give 
a  description  of  the  work  proposed,  the  grade,  drains,  cul- 
verts, kind  of  improvement,  the  commencement  and  ter- 
minus of  the  road."  It  is  manifest  that  the  viewers  under 
said  act  of  1903  are  not  required  to  make  and  report  a  list 
of  all  the  lands  in  the  taxing  district,  but  only  the  lands 
in  the  taxing  district  that  are  benefited  or  damaged. 
The  report  of  the  viewers  states  that  it  reports  the 
lands  that  will  be  benefited  and  that  no  lands  will  be 
damaged  by  the  improvement.  The  report  of  the  viewers 
purports  to  contain  a  list  of  all  the  lands  benefited  by  the 
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proposed  improvement,  and,  if  any  lands  benefited  thereby 
were  omitted,  the  report  may  be  corrected  by  amendment 
at  any  time  under  section  six  of  the  act  of  1903,  supra. 
It  is  evident  that  the  failure  of  the  viewers  to  assess  all 
lands  in  the  taxing  district  benefited  by  the  proposed  work 
does  not  render  the  proceeding  void.  Bowen  v.  Hester 
(1896),  143  Ind.  511,  515-519. 

The  highway  to  be  improved  was  thirty-three  feet 
wide,'    and     the     order     of     the     board     following     the 

viewers'     report    established     the     width     thereof 
11.     at    thirty-six    feet.     Appellants    insist    that   under 

the  gravel  road  law  of  1903,  the  board  has 
no  power  to  widen  the  highway  to  be  improved, 
except  it  be  rendered  necessary  for  the  purpose  of 
shortening,  straightening  or  draining  the  road,  which 
necessity  must  be  shown  in  the  report  of  the  viewers ;  citing 
Oipson  V.  Heath  (1884),  98  Ind.  100;  Crow  v.  Judy 
(1894),  139  Ind.  562.  Said  cases  were  under  the  act  of 
1877  (Acts  1877,  p.  82),  but  it  was  not  held  in  either  of 
them  that  the  board  of  commissioners  had  no  such  power 
unless  the  necessity  therefor  was  shown  by  the  report  of  the 
viewers.  The  act  of  1903  (Acts  1903,  p.  255)  authorized 
the  viewers  "to  examine,  view,  lay  out  or  straighten  such 
roads  as  in  their  judgment  public  utility  or  convenience 
require,"  and  section  three  of  said  act  of  1903,  heretofore 
set  out,  provides  what  the  report  of  the  viewers  shall  con- 
tain. There  is  nothing  in  said  section  requiring  the  report 
to  contain  the  statement  contended  for  by  appellants. 

At  the  request  of  appellants  the  court  submitted  to  the 
jury  the  following  interrogatory  to  be  answered  if  they 
agreed  upon  a  general  verdict:  "Is  the  widening  of  the 
existing  road  to  the  width  of  thirty-six  feet  rendered  neces- 
sary in  order ^to  shorten  or  straighten  it  or  for  the  purpose 
of  obtaining  a  better  route?" — ^which  the  jury  answered, 
"Yes."  Appellants,  however,  insist  that  there  was  no  evi- 
dence to  sustain  this  finding.     During  the  trial  appellees 
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offered  to  prove  by  a  witness  in  their  behalf  that  it  was 
necessary  that  said  improvement  be  established  at  the 
width  of  thirty-six  feet  in  order  to  get  the  proper  drainage 
and  grade  for  the  same,  but  the  evidence  was  excluded,  on 
the  objection  of  appellants,  on  the  ground  stated  by  the 
court  that  the  same  "was  not  material." 

It  would  seem  from  an  examination  of  sections  2,  3,  5,  7 
and  14  of  said  act  of  1903,  that  the  highway  to  be  improved 

is  to  be  widened,  or  laid  out  on  new  ground  at 
12.-     places,  if  public  utility  or  convenience  requires  it 

This  question  is  first  to  be  determined  by  the  view- 
ers and  finally  by  the  board  of  commissioners.  The  fifth 
ground  of  remonstrance  provided  by  said  act  is  "that  the 

proposed  work  is  not  of  public  utility  or  conven- 

13.  ience,"  and  it  is  provided  in  section  fourteen  of  said 
act  that  the  decision  of  the  board  of  commissioners, 

as  to  said  fifth  cause  for  remonstrance,  "shall  be  final  and 
no  appeal  allowed  therefrom." 

If  the  question  whether  public  utility  or  convenience 

required  the  widening  of  said  highway  could  not  be  tried 

in   the   court   below   because   not   appealable,   the 

14.  court's  ruling  that  said  evidence  was  not  material 
was  correct    But  even  if  the  question  of  widening 

said  highway  was  before  the  court  below  for  determination, 
appellants  cannot,  after  the  evidence  was  excluded  as  not 
material,  on  their  objection,  complain  on  the  ground  that 
there  was  no  evidence  to  sustain  the  jury's  answer  to  said 
interrogatory.  This  is  true,  because  it  is  well  settled  that 
one  on  whose  objection  competent  evidence  to  prove  a  fact 
is  excluded  cannot  afterwards  say  that  the  fact  was  not 
proved.  Thompson  y.  McKay  (1871),  41  Cal.  221;  Oree- 
ley  V.  Provident  Sav,  Bank  (1890),  103  Mo.  212,  221; 
Johhins  v.  Oray  (1889),  34  111.  App.  208,  219;  Insurance 
Co.  V.  O'Connell  (1889),  34  LI.  App.  357,  362;  Elliott, 
App.  Proc.,  §630,  and  cases  cited;  Bigelow,  Estoppel  (5th 
ed.),  p.  720. 
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Appellants  attempt  to  avoid  this  rule,  on  the  ground  that 

"the  question  propounded  to  the  witness  was  improper  in 

form  and  the  objection  was  therefore  good."     The 

15.  objection,  however,  was  not  to  the  form,  but  was 
general,  and  the  court  sustained  the  objection,  not 

on  account  of  the  form  of  the  question,  but  on  the  ground 
that  the  evidence  was  not  material.  This  brings  the  case 
clearly  within  the  rule. 

Each  appellant  filed  a  motion  for  a  venire  de  novOj  on 

the  ground  that  "the  verdict  of  the  jury  is  so  defective, 

uncertain  and  ambiguous  that  no  judgment  can  be 

16.  rendered  thereon."    The  rule  in  this  State  is  that  a 
motion  for  a  venire  de  novo  will  not  be  sustained 

unless  the  verdict,  whether  general  or  special,  is  so  defective 
and  uncertain  that  no  judgment  can  be  rendered  upon  it. 
A  verdict,  however  informal,  is  good  if  the  court  can  un- 
derstand it.  The  general  verdict  finds  upon  all  the  issues 
as  to  each  appellant,  and  when  these  findings  are  read  and 
construed  together  there  is  no  difficulty  in  rendering  judg- 
ment thereon. 

Appellants  Spaulding  and   Spaulding  call  attention  to 
the  fact  that  the  jury,  in  answer  to  an  interrogatory  sub- 
mitted to  them,  "found  that  the  land  of  said  Spaul- 

17.  dings  is  assessed  too  much  as  compared  with  the 
land  of  Asa  E.  Mott,  which  is  assessed  with  bene- 
fits, and  no  reduction  was  made  in  their  assessment."  The 
general  verdict  found  in  favor  of  appellees  against  said 
appellants  Spaulding  and  Spaulding  on  all  the  issues  be- 
tween them.  As  their  motion  for  a  venire  de  novo  only 
applied  to  the  general  verdict,  no  question  was  raised  con- 
cerning the  finding  of  the  jury  in  answer  to  said  interroga- 
tories. The  motions  for  a  venire  de  novo  were  properly 
overruled.  Central  Union  Tel  Co.  v.  Fehring  (1896),  146 
Ind.  189,  193. 

What  we  have  said  disposes  of  all  the  questions  presented 
by  the  record.  Finding  no  reversible  error,  the  judgment 
is  affirmed. 
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Lapobte  Land  Company  et  al,  v.  Morrison 

ET  AL. 

[No.  20,673.    Filed  June  26,  1906.] 

1.  Appeal  and  ERR(m. — Parties, — Deviaeea. — Abatement  and  Re- 
vival,— ^Where  a  party  to  a  proceeding  for  the  establishment  of 
a  drain  dies  after  Judgment  but  before  appeal,  her  devisees  or 
heirs  must  be  made  parties  to  the  assignment  of  errors  on 
appeal,    p.  74. 

2.  Same. — Parties, — Abatement  and  Revival, — Executors  and 
Administrators, — Judgment. — Costs, — The  executor  of  the 
estate  of  a  testate  party  to  a  ditch  proceeding,  in  whose  favor 
a  judgment  for  costs  had  been  rendered,  is  a  proper  party, 
together  with  the  devisees,  to  the  assignment  of  errors  in  such 
cause  on  appeal,  the  party  having  died  after  judgment  and 
before  appeal,    p.  75. 

3.  Same. — Parties, — Death, — Jurisdiction, — The  Supreme  Court 
has  no  jurisdiction  of  a  cause  on  appeal  where  a  party  to  the 
judgment  below  died  before  such  appeal  was  taken,  and  her 
proper  representatives  were  not  made  parties  to  the  assign- 
ment of  errors,    p.  76. 

4.  Same. — Vacation, — Parties, — Disnussal, — ^Where  all  of  the 
parties  to  the  judgment  below  are  not  made  parties  on  a  vaca- 
tion appeal,  the  Supreme  Court  has  no  jurisdiction,  and  the 
appeal  will  be  dismissed,    p.  76. 

From  Laporte  Circuit  Court;  Walter  A,  Funk,  Special 
Judge. 

Drainage  petition  by  the  Laporte  Land  Company, 
against  which  Edith  Morrison  and  others  remonstrate. 
From  a  judgment  against  petitioner,  it  and  another  appeal. 
Appeal  dismissed. 

Darrow  &  Worden,  for  appellants. 

/.  F.  Gallaher,  John  B.  Cockrum,  0 shorn  &  McVey  and 
Julius  C,  Travis,  for  appellees. 

Jordan,  C.  J. — This  was  a  proceeding  for  the  construc- 
tion of  a  public  ditch  under  the  drainage  law  of  1885  (Acts 
1885,  p.  129)  and  amendments,  includins^  the  act  of 
1903  (Acts  1903,  p.  383).    The  following  appear  to  be  the 
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steps  taken  therein:  Appellant  Laporte  Land  Company, 
as  the  sole  petitioner,  filed  a  petition  on  March  26,  1904, 
in  the  clerk's  office  of  the  Laporte  Superior  Court  for  the 
construction  of  the  ditch  involved  in  this  proceeding. 
Notice  was  given  to  the  owners  and  occupants  of  the  sev- 
eral tracts  of  land  that  would  be  affected  by  the  construc- 
tion of  the  improvement,  and  the  case  w^as  docketed  in  said 
Laporte  Superior  Court  as  a  cause  pending  therein,  and 
subsequently  was  referred  to  the  drainage  commissioners, 
as  required  by  the  statute.  These  commissioners  made 
their  report  to  the  court,  making  assessments  against  the 
lands  benefited  by  the  proposed  ditch.  A  change  of  venue 
was  taken  to  the  Porter  Superior  Court,  and  subsequently 
the  cause  was  changed  from  the  latter  court  to  the  Laporte 
Circuit  Court.  Motions  were  made  by  the  several  land- 
owners, who  were  remonstrators  in  the  proceedings,  to  dis- 
miss the  action  for  want  of  jurisdiction  of  the  court  to  en- 
tertain the  same.  On  July  6,  1904,  these  motions  were 
sustained,  and  judgment  was  rendered  against  the  petitioner 
for  cost.  To  reverse  this  judgment  appellants  prosecute 
this  vacation  appeal. 

Some  of  the  appellees  herein  have  moved  to  dismiss  the 

appeal.     The  following  are  the  verified  facts  upon  which 

the  motion  is  based:     Elizabeth  Place,  a  party  to 

1.  the  proceedings  below  and  a  landowner  whose 
lands  had  been  assessed  for  the  construction  of  the 
ditch  and  who  was  a  remonstrator  against  said  assessments, 
died  testate,  the  owner  of  the  aforesaid  lands,  at  Laporte 
county,  Indiana,  on  April  24,  1905,  after  the  rendition  of 
the  final  judgment  dismissing  the  proceedings  and  adjudg- 
ing costs  against  appellant,  but  before  this  appeal  was 
taken.  She  left  surviving  her  as  her  sole  heirs  several  chil- 
dren, who  were  devisees  under  her  will,  and  to  whom  the 
lands  so  assessed  and  involved  in  this  proceeding  were  de- 
vised. The  will  was  duly  probated  in  Laporte  county  on 
May  2,  1905,  and  the  persons  therein  nominated  as  execu- 
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tors  duly  qualified.  The  appeal  was  taken  on  July  6,  1906, 
on  which  date  the  transcript  and  assignment  of  errors  were 
filed  in  the  oflice  of  the  Clerk  of  the  Supreme  Court. 
Although  Mrs.  Place  had  died  more  than  two  months  prior 
to  the  taking  of  the  appeal,  nevertheless  her  name  was  in- 
serted in  the  assignment  of  errors  as  a  coappellee  with 
other  parties.  None  of  her  said  heirs  or  devisees  who, 
imder  the  will,  succeeded  to  her  interest  in  the  lands,  nor 
the  executors  thereof,  have  been  made  appellees.  The  mo- 
tion to  dismiss  is,  therefore,  made  on  the  ground  that 
appellant  has  failed  to  make  all  persons  appellees  who  are 
proper  and  necessary  as  such  parties. 

In  addition  to  the  heirs  or  devisees  of  Elizabeth  Place, 
other  persons  who  should  have  been  made  appellees  have 
been  entirely  omitted  in  appellants'  assignment  of  errors. 
It  is  insisted  that,  by  reason  of  appellants'  failure  to  make 
all  persons  appellees  who  are  necessary  as  such,  we  have  no 
jurisdiction  to  determine  the  case  on  its  merits,  and  that 
the  motion  to  dismiss  must  be  sustained.  In  this  conten- 
tion we  concur.  Under  the  circumstances,  had  Elizabeth 
Place  been  living  at  the  time  the  appeal  was  taken  she 
certainly  would  have  been  a  necessary  party  appellee.  She 
having  died  after  the  rendition  of  the  final  judgment  in 
the  lower  court,  but  before  the  appeal  was  taken,  appellant 
company  should  have  proceeded  under  §648  Burns  1901, 
§636  R.  S.  1881,  and  made  as  appellees  in  her  place  the 
persons  who,  under  her  will,  succeeded  to  her  interest  or 
title  in  and  to  the  lands  which  had  been  assessed  for  the 
construction  of  the  ditch.  Rich  Orove  Tp.  v.  Emmett 
(1904),  163  Ind.  660,  and  cases  cited. 

Possibly  by  reason  of  the  fact  that  the  lower  court  in 

dismissing  the  proceedings  rendered  a  judgment  for  costs 

in  favor  of  Mrs.  Place  and  others,  the  executors  of 

2.     the  will  would  also  have  been  necessary  parties  to 

the  appeal.    Making  her  a  party  after  she  was  dead 

was,  in  all  respects,  a  nullity,  and  is  of  no  avail  whatever, 
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as  this  court  cannot  acquire  or  obtain  jurisdiction  oVer 
appeals  which  are  prosecuted  by  or  against  parties 

3.  who  died  after  the  rendition  of  the  final  judgment 
but  before  the  appeal  was  taken.     Moore  v.  Slack 

(1894),  140  Ind.  38,  and  cases  cited;  Hemtt  v.  Mills 
(1901),  27  Ind.  App.  218;  Doble  v.  Brotvn  (1898),  20 
Ind.  App.  12. 

Had  Mrs.  Place  been  alive  when  the  appeal  was  taken, 

she  having  been  an  adverse  party  to  appellant  in  the  lower 

court  and  one  in  whose  favor  the  final  judgment 

4.  was  rendered,  appellant  necessarily  would  have  been 
required   to   make   her   an   appellee,   otherwise   we 

would  have  had  no  jurisdiction  to  decide  the  case  on  its 
merits,  and  dismissal  of  the  appeal  would  have  resulted. 
Kreuter  v.  English  Lake  Land  Co.  (1902),  159  Ind.  372, 
and  cases  cited;  Kuhn  v.  American  Mut,  Life  Ins.  Co, 
(1903),  160  Ind.  356;  Moore  v.  Ferguson  (1904),  163 
Ind.  395;  Haymaker  v.  Schneck  (1903),  160  Ind.  443; 
Abshire  v.  Williamson  (1898),  149  Ind.  248;  Rich  Orove 
Tp.  V.  Emmett,  supra. 

Under  the  circumstances,  the  omission  to  make  parties 
to  the  appeal  those  who  succeeded  to  the?  interest  of  Mrs. 
Place  in  the  lands  affected  by  the  proposed  ditch,  leaves 
the  matter  of  the  appeal  in  the  same  condition  as  it  would 
have  been  had  she  been  living  at  the  time  it  was  taken  and 
appellant  had  failed  to  make  her  a  party  appellee. 

For  the  reasons  urged,  the  motion  to  dismiss  is  sus- 
tained and  the  appeal  herein  is  dismissed. 


Carr  et  al  i;.  Duhme  et  al. 

\  ^i«7      ^^^^  [No.  20,698.    Filed  June  26,  1906.] 

'  1.    Appeal  and   Error. — Parties. — Jurisdiction. — Suggestion   of 

Want  of. — ^Where  the  parties  to  the  action  below  are  not  made 
parties  on  appeal,  the  Supreme  Court  has  no  jurisdiction;  and 
the  suggestion  of  a  want  of  jurisdiction  requires  a  considera- 
tion of  such  question,    p.  78. 
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2.  Appeal  and  Error. — Final  JvdgmenU — Remanding  Case  to 
Board. — ^An  order  of  the  circuit  court  sustaining  a  motion 
to  remand  a  case  back  to  the  board  of  commissioners  because 
the  cause  had  been  decided  by  two  only  of  such  commissioners, 
one  of  whom  was  a  party  thereto,  is  final,  and  an  appeal  lies 
therefrom,    p.  79. 

3.  Drains. — Petitum. — Notices. — Jurisdiction. — The  filing  of  a 
petition  and  the  giving  of  notice  as  prescribed  by  §§5655,  5656 
Bums  1901,  §4285  R.  S.  1881,  and  Acts  1893,  p.  329,  invests 
the  board  of  commissioners  with  jurisdiction  in  a  drainage  pro- 
ceeding,   p.  79. 

4.  Constitutional  Law. — Courts. — Judges. — Parties. — No  judge 
can  decide  his  own  case;  and  a  statute  giving  him  such  right  is 
unconstitutional,     p.  79. 

T.    Courts. — Judges. — Interest  in  Pending  Case.—rCommon  Law. 
— At  the  common  law  the  disqualification  of  a  judge  because  of 
interest  in  the  litigation  did  not  affect  his  jurisdiction;  but  a  , 
refusal,  upon  motion,  to  vacate  the  bench  was  reversible  error, 
p.  80. 

6.  Same. — Judges.— Interest  in  Pending  Case. — Judgment. — Va^ 
lidity. — Where,  by  statute,  a  judge  interested  in  a  pending  case 
is  disqualified  from  sitting,  his  judgment  is  void.    p.  81. 

7.  Same.  —  Boards  of  Commissioners.  —  Interested  Member. — 
Judgment. — A  judgment  rendered  by  a  board  of  commissioners, 
one  of  whom  is  an  interested  party,  is  voidable  and  not  void, 
there  being  no  statutory  disqualification  in  such  case.     p.  82. 

8.  Same.  —  Boards  of  Commissioners.  —  Interested  Member. — 
Waiver. — Estoppel. — Parties  to  a  cause  before  the  board  of 
commissioners,  a  member  of  which  is  an  interested  party,  may, 
by  permitting  such  cause  to  proceed  to  judgment  without  ob- 
jection, waive  such  disqualification,  there  being  no  statutory 
disqualification  in  such  case.    p.  82. 

From  White  Circuit  Court;  T.  F.  Palmer,  Judge. 

Drainage  proceedings  by  John  P.  Carr  and  others, 
against  which  Ophelia  F.  Duhme  and  others  remonstrate. 
From  a  judgment  sustaining  remonstrants'  motion  to  re- 
mand the  cause  to  the  board  of  commissioners,  petitioners 
appeal.     Reversed. 

George  B.  Sellers  and  Eraser  &  Isham,  for  appellants. 
Reynolds,  Sills  &  Reynolds  and  Benjamin  F.  Carr,  for 
appellees. 
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Montgomery,  J. — This  proceeding  was  commenced  be- 
fore the  Board  of  Commissioners  of  the  County  of  White 
upon  a  petition  by  appellants  for  the  construction  of  a 
ditch.  In  the  absence  of  one  of  the  members  of  the  board 
the  remaining  members,  Joseph  Taylor  and  Gteorge  T.  Ins- 
keep,  appointed  viewers,  who  viewed  the  proposed  ditch, 
made  and  filed  their  report  finding  the  same  to  be  of  public 
utility,  and  assessed  benefits  for  its  construction.  Notice 
of  the  pendency  of  said  petition  and  report,  and  of  the  time 
fixed  for  the  hearing  of  the  same,  was  given  as  required  by 
law.  This  report  disclosed  that  lands  of  said  Joseph  Tay- 
lor would  be  benefited  by,  and  should  be  assessed  for,  the 
construction  of  the  proposed  drain.  Taylor  thereupon  filed 
a  remonstrance  against  the  proposed  ditch,  and  remon- 
strances were  also  filed  by  the  appellees  and  others.  Re- 
viewers were  appointed  by  the  board,  who  subsequently 
made  their  report,  to  which  certain  objections  were  made 
by  appellees.  These  objections  were  heard  and  overruled, 
and  final  judgment  entered  establishing  the  ditch  and  or- 
dering its  construction,  from  which  an  appeal  to  the  circuit 
court  was  taken  by  appellees.  In  the  circuit  court  appel- 
lees objected  to  the  jurisdiction  of  the  court,  and  moved 
that  the  cause  be  certified  back  to  the  board,  with  instruc- 
tions to  set  aside  the  appointment  of  viewers  and  all  subse- 
quent proceedings,  for  the  reason  that  said  Taylor  partici- 
pated as  a  commissioner  in  said  proceedings,  when  because 
of  interest  in  the  subject-matter  he  was  disqualified  from 
so  acting.  This  motion  was  sustained,  to  which  ruling 
appellants  excepted.  The  decision  of  the  court  refusing  to 
assume  jurisdiction  and  ordering  the  proceedings  and  papers 
certified  back  to  the  office  of  the  auditor  is  assigned  as  error. 

Appellees  have  filed  a  motion  to  dismiss  this  appeal  be- 
cause there  was  no  final  judgment  rendered,  and  because 
George  R.  Hayes  has  not  been  made  a  party  to  the 
1.  assignment  of  errors.  The  presence  of  all  necessary 
parties  is  essential  to  jurisdiction,  and  the  suggea- 
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tion  of  an  apparent  defect  of  parties  requires  considera- 
tion.    It  does  not  appear,  however,  that  (Jeorge  E.  Hayes 
was  a  party  in  the  court  below  to  the  proceeding  and  judg- 
ment from  which  this  appeal  is  prosecuted.     The 

2.  action  of  the  court  below  disposed  of  the  case,  so  far 
as  that  court  had  power  to  dispose  of  it,  and  was  a 

final  judgment,  from  which  an  appeal  is  authorized. 
Starkey  v.  Starkey  (1906),  166  Ind.  140.  Appellees' 
motion  to  dismiss  is  overruled. 

The  board  of  commissioners  by  virtue  of  §§5665,  5656 

Bums  1901,  §4285  R.  S.  1881  and  Acts  1893,  p.  329,  had 

unquestioned    jurisdiction    of    the    subject-matter, 

3.  and  acquired  jurisdiction  of  the  parties  by  giving 
the  notice  therein  required.     The  alleged  want  of 

jurisdiction  in  the  court  below  is  predicated  upon  the  pal- 
pable disqualification  of  Mr.  Taylor  to  act  as  a  commis- 
sioner in  this  proceeding,  and  rests  upon  the  assumption 
that  his  participation  rendered  the  action  of  the  board 
entirely  void.  If  the  participation  of  an  interested  mem- 
ber of  the  board  so  affects  its  jurisdiction  as  to  make  its 
judgment  void,  then  the  invalidity  cannot  be  cured  even 
by  consent  of  the  parties ;  but  if  such  improper  action  is  a 
mere  irregularity  or  error  rendering  such  proceeding  void- 
able only,  then  the  disqualification  and  consequent  error 
may  be  waived  by  failure  to  make  seasonable  objection  to 
the  same.  The  holdings  of  the  courts  of  this  country  are 
not  in  entire  harmony  upon  this  question.  The  apparent 
conflict  has*  arisen  in  part  from  the  absence  of  express 
legislative  provisions,  as  well  as  from  the  varying  statutes 
of  the  several  states  upon  the  subject  of  the  disquaKfication 
of  judges  and  judicial  tribunals.  It  is  an  ancient  maxim 
of  the  law,  that  no  man  should  be  a  judge  in  his 

4.  own  cause,  and  this  principle  still  prevails  wher- 
ever judicial  tribunals  are  maintained.     Winiers  v. 

Coons  (1904),  162  Ind.  26.  It  is  of  such  potent  force 
that,  under  our  constitutions  and  enlightened  sense  of  jus- 
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tice,  a  legislative  act  which  should  undertake  to  make  a 
man  arbiter  of  his  own  case  would  be  held  void,  Cooley, 
Const.  Lim.   (5th  ed.),  *407-*410. 

At  common  law  the  disqualification  of  a  judge  because 

of  interest  in  the  subject-matter  brought  before  him  did  not 

affect  his  jurisdiction,  and  his  acting  in  the  cause 

5.  was  regarded  as  a  mere  irregularity  or  error,  on 
account  of  which  a  timely  recusation  would  afford 
ground  for  the  reversal  of  his  judgment  upon  appeal  or 
writ  of  error.  1  Freeman,  Jiulgincnts  (4th  ed.),  §145; 
Dimes  v.  Grand  Junction  Canal  Co,  (1852),  16  Eng.  L.  & 
Eq.  63;  Trawick  v.  Trawick  (1880),  67  Ala.  271;  McMil- 
lan V.  Nichols  (1878),  62  Ga.  36,  38;  Succession  of  Rhea 
(1879),  31  La.  Ann.  323;  Oorrill  v.  Whittier  (1825),  3 
N.  H.  265;  Ten  Kick  v.  Simpson  (1844),  11  Paige  177; 
Chambers  v.  Hodges  (1859),  23  Tex.  104. 

In  support  of  their  contention  that  the  proceedings  in 
question  were  absolutely  void,  appellees'  counsel  cite  cases 
from  Michigan  and  California.  Section  7245  Howell's 
Statutes  of  Michigan  provides:  *^Xo  judge  of  any 
court  shall  sit  as  such  in  any  cause  in  which  he  is  a  party, 
or  in  which  he  is  interested,  or  in  which  he  would  be  ex- 
cluded from  being  a  juror  by  reason  of  consanguinity  or 
affinity  to  either  of  the  i)arties."  The  supreme  court  of 
that  state  said  upon  this  subject:  "This  statute,  manda- 
tory in  its  terms,  voices  the  universal  sentiment  of  mankind 
excluding  judges  from  sitting  in  cases  where  they  are  par- 
ties or  are  interested.  *  *  *  The  authorities  are 
numerous,  and  nearly  uniform,  which  hold  that  a  judgment 
or  decree  rendered  by  a  judge  contrary  to  a  statute  like 
ours  is  void,  and  may  be  attacked  collaterally."  Horton  v. 
Howard  (1890),  79  Mich.  642,  44  N.  W.  1112,  19  Am. 
St  198. 

The  decisions  of  the  California  supreme  court  rest  upon 
a  statute  which  reads  as  follows:  "Xo  justice,  judge,  or 
justice  of  the  peace  shall  sit  or  act  as  such  in  any  action 
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or  proceeding:  1.  To  which  he  is  a  party  or  in  which  he 
is  interested."     §170  Code  Civ.  Proc. 

Mr.  Freeman  in  his  authoritative  work  on  judgments 
has  collected  many  cases,  from  which  he  announces  the  fol- 
lowing conclusion :  **But  the  general  effect  of  the  statutory 
prohibitions  in  the  several  states  is  undoubtedly  to  change 
the  rule  of  the  common  law  so  far  as  to  render  those  acts  of 
a  judge,  involving  the  exercise  of  judicial  discretion,  in  a 
case  wherein  he  is  disqualified  from  acting,  not  voidable 
merely,  but  void."   1  Freeman,  Judgments  (4th  ed.),  §146. 

In  the  absence  of  prohibitory  legislation  the  question 

of  the  interest  or  bias  of  a  judge  is  regarded  as  a  private 

matter  and  of  concern  only  to  the  parties  to  the 

6.  action.  But  when  constitutional  or  statutory  pro- 
visions forbid  a  judge  from  acting  ofiScially,  his 
action  is  regarded  as  transgressing  the  public  policy  of  the 
sfate.  Such  prohibitions  are  plainly  intended  not  for  the 
protection  of  the  parties  to  a  suit  merely,  but  for  the  gen- 
eral interests  of  justice,  by  preserving  the  purity  and  impar- 
tiality of  the  courts,  and  the  respect  and  confidence  of  the 
people  for  their  decisions.  No  judgment  is  worthy  to  be- 
come a  precedent  which  is  tainted  with  a  suspicion  of  un- 
fairness, and  the  state  is  deeply  interested  in  maintaining, 
so  far  as  possible,  an  elevated  place  for  its  judiciary  in  the 
estimation  of  mankind.  A  party  may  induce  a  judge  whom 
he  knows  to  be  interested  in  the  result  or  related  to  his 
adversary  to  try  his  cause,  and  yet  when  judgment  is  pro- 
nounced against  him  murmur  and  complain.  It  is  most 
appropriate  and  salutary  that  the  legislature  should,  by 
the  enactment  of  suitable  statutes,  prohibit  the  wearers 
of  the  judicial  ermine  from  sending  in  any  case  wherein 
their  judgment  might  be  biased  by  interest  or  kinship.  In 
jurisdictions  where  such  statutes  exist,  a  violation  of  their 
provisions,  when  manifest  from  the  record,  renders  the 
proceedings  void.  Fechheimer  v.  Washington  (1881),  77 
Ind.  366 ;  Chambers  v.  Hodges,  supra;  Horton  v.  Howardj 

Vol.  167—6 
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supra;  People,  ex  rel,,  v.  De  la  Ouerra  (1864),  24  Cal.  73; 
Hall  V.  Thayer  (1870),  105  Mass.  219,  7  Am.  Rep.  513. 
There  is  no  statute  in  this  State  relating  to  the  disquali- 
fication of  commissioners  and  prohibiting  them  from  serv- 
ing in  matters  in  which  they  are  interested,  hence 

7.  their  action  is  governed  by  common-law  principles. 
A  proper  sense  of  propriety  should  in  all  cases  pre- 
vent a  member  from  acting  in  any  proceeding  to  which  he 
is  a  party,  but  if,  disregarding  such  disqualification  in  a 
matter  over  which  the  board  has  jurisdiction  of  the  subject 
and  the  parties,  he  does  participate  in  rendering  a  judg- 
ment from  which  an  appeal  is  allowed,  his  act  arid  the 
action  of  the  board  will  not  be  void,  but  only  voidable. 
Boardy  etc.,  v.  Justice  (1892),  133  Ind,  89,  36  Am.  St 
52S;  Rogers  v.  Felker  (1886),  77  Ga.  46;  Wilson  v.  Smith 
(1897),  (Ky.),  38  S.  W.  870;  State,  ex  rel,  v.  Ross 
(1893),  118  Mo.  23,  23  S.  W.  196;  Fowler  v.  Brooks 
(1887),  64  N.  H.  423,  13  Atl.  417,  10  Am.  St.  425. 

In  cases  where  the  disqualification  of  the  judge  renders 

the  proceeding  voidable  merely  and  not  void,  it  may  be 

waived  by  consent  of  parties.     The  disqualification 

8.  of  Taylor  as  a  commissioner  in  this  proceeding  was 
disclosed  by  the  record  and  known  to  the  parties. 

It  was  appellees'  duty,  if  they  desired  to  object  to  his  act- 
ing because  of  interest,  to  make  such  objection  at  the  earli- 
est opportunity,  and  thereby  prevent  the  accumulation  of 
needless  costs  and  the  attainment  of  a  fruitless  result.  If 
a  party,  knowing  of  a  valid  objection  to  a  proceeding, 
neglects  to  avail  himself  of  it,  and  stands  by  or  participates 
therein  until  a  result  is  reached  adverse  to  his  interests,  it 
is  but  justice  that  he  should  bear  the  consequences  which 
his  own  folly  has  suffered  to  occur.  Appellees  made  no 
objection,  but  knowingly  acquiesced  in  the  appointment  of 
viewers  and  in  Taylor's  subsequent  participation  in  the 
proceedings  and  final  judgment.  The  board  should  have 
been  given  an  opportunity  to  correct  its  own  errors  while 
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the  matter  was  before  it.  Appellees'  silent  acquiescence  in 
the  action  of  the  board,  as  shown  by  the  record,  was  a 
waiver  of  the  disqualification  of  Taylor,  complained  of  for 
the  first  time  on  appeal.  Moses  v.  Julian  (1863),  45  N. 
H.  52,  84  Am.  Dec.  114;  Shope  v.  State  (1898),  106  Ga. 
226,  32  S.  E.  140;  Thomas  v.  Jones  (1879),  64  Ga.  139; 
Stone  V.  Marion  County  (1889),  78  Iowa  14,  42  N.  W. 
570;  Pettigrew  v.  Washington  County  (1884),  43  Ark. 
33;  Ex  parte  Hilton  (1902),  64  S.  C.  201,  41  S.  E.  978, 
92  Am.  St.  800;  Steams  v.  Wright  (1872),  51  N.  H.  600, 
610)  Smith  V.  Amiss  (1903),  30  Ind.  App.  530;  Z^ii  Quoin 
Water-Works  Co.  v.  Parks  (1904),  207  111.  46,  69  N.  E. 
587;  Case  v.  Hoffman  (1898),  100  Wis.  314,  356,  72  N. 
W.  390,  74  N.  W.  220,  75  N.  W.  945,  44  L.  R.  A.  728. 

It  follows  that  the  court  erred  in  sustaining  appellees' 
motion  and  in  remanding  the  cause  to  the  board  of  com- 
missioners without  a  trial.  The  judgment  is  reversed,  with 
directions  to  overrule  appellees'  motion  to  remand,  and  for 
further  proceedings  in  accordance  with  this  opinion. 


Tisdale  v.  The  State.  m 

[No.  20,731.    Filed  June  26,  1906.]  — 

1,  Appeal  and  Error. — Supreme  Court  Rules. — Briefs. — ^A  fail- 
ure by  appellant  to  prepare  his  transcript  as  prescribed  by 
rule  3  of  the  Supreme  Court,  and  to  prepare  his  brief  accord- 
ing to  rule  22,  especially  after  objection  has  been  made  because 
thereof,  is  fatal  to  any  questions  ^ught  to  be  presented  by 
such  appeal,    p.  84. 

2.  Same. — Dismissal. — Affirmance. — Discretion  of  Couft. — ^Where 
the  year  within  which  an  appeal  may  be  taken  has  not  expired, 
and  appellant  has  failed  to  comply  with  the  court  rules  in  pre- 
senting his  case  on  appeal,  the  Supreme  Court  may,  in  its  dis- 
cretion, dismiss  the  appeal  instead  of  affirming  the  judgment, 
p.  85. 

From  Gibson  Circuit  Court;  0.  M.  Welbom,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Finis  Tis- 
dale. From  a  judgment  of  conviction,  he  appeals.  Appeal 
dismissed. 
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Thomas  Duncan,  for  appellant 

Charles  Tf  .  Miller,  Attorney-General,  C  (?•  Hadley,  H. 
M.  Dowling  and  Tf .  C.  OeaJce,  for  the  State. 

Monks,  J. — ^Appellant  was  convicted  of  the  crime  of 
rape,  and  final  judgment  rendered  against  him  on  Angost 
26,  1905. 

By  his  counsel  he  contends:  (1)  That  the  verdict  of  the 
jury  is  contrary  to  the  law  and  the  evidence.  He  admits 
the  act  of  intercourse,  but  insists  that  the  evidence  did  not 
show  such  resistance  on  the  part  of  the  prosecuting  witness 
as  the  law  requires  to  sustain  a  charge  of  rape.  (2)  That 
there  was  no  proof  that  the  alleged  offense  was  committed 
in  Gibson  county,  Indiana,  as  alleged  in  the  indictment. 
For  these  reasons  he  insists  that  this  court  should  "give 
him  another  trial." 

The  Attomey-Gteneral  contends  that  appellant  has  not 

complied  with  rules  three  and  twenty-two  of  this  court, 

and  is,  therefore,  not  entitled  to  have  said  questions 

1.  considered  or  determined  on  this  appeal.  Said  rule 
three  requires,  among  other  things,  that  "where  the 
evidence  is  set  out  by  deposition  or  otherwise  [in  the  rec- 
ord], the  name  of  each  witness  and  whether  the  examina- 
tion is  direct,  cross,  or  redirect,  shall  be  stated  on  the  mar- 
gin of  each  page,  *  *  *  and  shall  prepare  an  index 
referring  to  the  initial  page  of  the  direct,  cross  and  reex- 
amination of  each  witness."  Said  rule  twenty-two  requires 
that  "the  brief  of  appellant  shall  contain  a  short  and  clear 
statement  disclosing:  *  *  *  Third.  How  the  issues 
were  decided  and  what  the  judgment  or  decree  was.  Fourth. 
The  errors  relied  upon  for  a  reversal.  Fifth.  A  concise 
statement  of  so  much  of  the  record  as  fully  presents  every 
error  and  exception  relied  on,  referring  to  the  pages  and 
lines  of  the  transcript."  Appellant  has  wholly  failed  to 
comply  with  the  parts  of  said  rules  above  set  out,  or  any 
of  them,  nor  has  he  made  any  attempt  to  do  so.  The 
Attorney-Generars  brief,  objecting  to  the  consideration  of 
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said  questions  on  account  of  appellant's  failure  to  comply 
with  said  rules,  was  filed  the  24th  of  last  January,  but 
appellant  has  for  more  than  four  months  ignored  the  same 
and  has  taken  no  steps  to  comply  therewith.  It  has  been 
uniformly  held  that  when  a  party  fails  to  comply  with  the 
requirements  of  said  rules,  or  any  of  them,  that  he  waives 
the  error  if  any  was  committed.  Ewbank's  Manual,  §§118, 
119,  182,  dnd  cases  cited;  Elliott,  App.  Proc,  §440;  City 
of  South  Bend  v.  Turner  (1904),  163  Ind.  194-196, 
and  cases  cited;  Chicago,  etc.,  R,  Co.  v.  Wysor  Land  Co. 
(1904),  163  Ind.  288,  293,  294,  and  authorities  cited; 
McElwaine-Rxchards  Co.  v.  ^Yall  (1902),  159  Ind.  657, 
559;  M.  S.  Huey  Co.  v.  Johnston  (1905),  164  Ind.  489, 
498;  Buehner  Chair  Co.  v.  Feulner  (1905),  164  Ind.  368, 
375;  Penn  Mid.  Life  Ins.  Co.  v.  Norcross  (1904),  163 
Ind.  379;  Schreiher  v.  Worm  (1904),  164  Ind.  7;  Welch 
V.  State,  ex  rel.  (1905),  164  Ind.  104,  107,  108;  Garrigue 
V.  Kellar  (1905),  164  Ind.  676,  687,  69  L.  K.  A.  870; 
Wolverton  v.  Wolverton  (1904),  163  Ind.  26,  29,  30.     It 

follows  that  there  are  no  questions  presented  for 
2.     our  determination.     As  the  year  allowed  for  taking 

an  appeal  from  the  judgment  of  the  court  below 
has  not  expired,  we  have  concluded  to  dismiss  this  appeal 
instead  of  affirming  the  judgment 
Appeal  dismissed. 
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Indiana  Union  Traction  Company  v.  Jacobs,        — 

[No.  20,873.    Filed  June  27,  1906.]  ji69 605 

,     Pi£ADlNG. — Complaint. — Negligence. — Interurban    Railroads.        107    85| 
— Carriers. — A  complaint  showing  that  defendant  interurban       ^{J}   ^ 
'  railroad  company  negligently  failed  to  provide  a  platform  in  — ' 

the  street  on  which  passengers  could  alight,  negligently  failed 
to  stop  its  car  at  the  usual  place,  and  negligently  carried  plain- 
tiff beyond  the  usual  stopping  place  and  caused  her  to  get  off, 
unassisted,  in  the  dark  where  the  ground  was  very  uneven,  by 
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reason  of  which,  in  alighting,  she  fell  and  injured  herself,  is 
sufficient,  though  negligence  in  the  failure  to  provide  a  plat- 
form in  the  street  and  in  running  the  car  beyond  the  usual 
place  is  not  shown,    p.  88. 

2.  Pleading. — Carriers, — Interurhan  Railroada, — Defective  Place 
for  Alighting. — Notice, — A  complaint  by  a  passenger  against 
an  interurban  railroad  company  for  injuries  received  in  alight- 
ing at  a  defective  place  need  not  allege  notice  of  such  defect 
on  the  part  of  such  company,     p.  88. 

3.  Interurban  Railroads.  —  Carriers,  —  Defective  Place  far 
Alighting, — Negligence, — Question  for  Jury, — ^Whether  an 
elderly  woman  was  guilty  of  contributory  negligence  in  alight- 
ing, unassisted,  from  an  interurban  car  on  a  dark  night  at  a 
defective  place,  of  which  defects  she  had  an  imperfect  knowl- 
edge, is  a  question  for  the  jury.     p.  89. 

4.  Pleading. — Negligence, — Special  Damages, — Aggravation  of 
Existing  Condition. — The  aggravation  of  an  existing  condition 
is  not  considered  as  special  damages;  and  evidence  thereof  is 
admissible  under  a  comprehensive  allegation  of  general  dam« 
ages.    p.  91. 

5.  Evidence. — Expert, — Hypothesis, — Failure  to  Show  Basis  of 
Facts. — Striking  Out, — Where  expert  evidence  is  admitted  to 
prove  probable  resulting  injuries,  certain  conditions  being 
hypothetically  assumed,  plaintiff's  counsel  agreeing  to  show 
such  conditions,  no  question  can  be  raised  on  the  introduction  of 
such  evidence,  on  plaintiff's  failure  to  prove  such  hypothetical 
conditions,  unless  defendant  at  the  close  of  plaintiff's  case, 
moves  to  strike  out  such  evidence,     p.  91. 

6.  Same. — Declarations  of  Patient  to  Physician. — The  declara- 
tions of  a  patient  to  her  physician  concerning  her  injuries  are 
admissible,  in  her  behalf,  in  an  action  of  damages  for  such  in- 
juries,   p.  92. 

7.  Same. — Interurhan  Railroads. — Ounier  and  Operator  of, — Evi- 
dence by  an  employe  that  he  was  in  the  employ  of  the  defend- 
ant and  ih  charge  of  the  car  on  which  plaintiff  was  a  passenger 
when  injured,  sufficiently  shows  that  defendant  was  operating 
such  car,  especially  when  defendant  was  contesting  the  case 
upon  its  merits,    p.  92. 

8.  Trial.  —  Instructions,  —  Invited  Error,  —  Where  instructions 
were  given  at  defendant's  request  inviting  an  erroneous  in- 
struction by  the  court,  defendant  cannot  complain,    p.  93. 

9.  Same. — Instructions. — Contributory  Negligence, — Failure  to 
Mention  in  Each  Instruction, — ^Where  the  jury  has  been  fully 
and  carefully  instructed  on  the  question  of  contributory  negli- 
gence, it  is  not  necessary  for  the  court  to  mention  such  question 
in  the  instructions  relating  to  other  branches  of  the  case.    p.  93. 
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10.  Trial. — Inatructiona. — When  Reversible. — Error  in  the  giv- 
ing of  instructions  is  not  reversible  unless  the  jury  was  thereby 
misled,    p.  94. 

11.  SiiME. — Instruetions. — Negligence. — Contributory.  —  Because 
negligence  and  contributory  negligence  may  be  questions  of 
law  for  the  courts  under  certain  circumstances,  it  does  not 
follow  that  an  instruction  thereon  to  the  jury  is  necessarily 
erroneous,    p.  94. 

12.  Same. — Instructions, — Hypothesis. — Omission  of  Fact  from. 
— The  omission  of  one  fact  from  a  hypothesis  relative  to  negli- 
gence in  an  instruction  is  not  necessarily  misleading,    p.  95. 

13.  Same. — Instructions. — Contributory  Negligence. — ^An  in- 
struction that  if  plaintiff  was  acting  in  a  careful  and  prudeit 
manner  she  was  not  guilty  of  contributory  negligence,  is  cor- 
rect so  far  as  it  goes.    p.  95. 

14.  Negligence. — Contributory. — Volenti  rum  fit  Injurid. — ^A 
woman  stepping  from  an  interurban  car  at  night,  unable  to 
distinguish  plainly  the  defective  place  of  alighting,  and  who 
exercises  ordinary  care  therein,  is  not  volens  to  such  defective 
place,    p.  95. 

16.  Interurban  Rahaoads. — Place  of  Alighting. — Presumptions. 
— ^In  the  absence  of  notice  to  the  contrary,  a  passenger  has 
the  right  to  assume  that  the  carrier  has  stopped  at  a  place 
where,  with  due  care, 'she  can  alight  with  safety,    p.  95. 

From  Hamilton  Circuit  Court ;  Ira  W.  Christian ,  Judge. 

Action  by  Charlotte  Jacobs  against  the  Indiana  Union 
Traction  Company.  From  a  judgment  on  a  verdict  for 
plaintiff  for  $550,  defendant  appeals.  Transferred  from 
Appellate  Court  under  §1337u  Bums  1901,  Acts  1901,  p. 
690.     Affirmed.   • 

Kittinger  <&  Divert,  James  A.  Van  Osdol  and  Patrick  J. 
Casey,  for  appellant 

Oavin  &  Davis  and  Gentry  &  Cloe,  for  appellee. 

GiLLETT,  J. — Suit  by  appellee  against  appellant  for  in- 
juries received  by  her  while  attempting  to  alight  from  ap- 
pellant's interurban  car,  in  a  public  street  in  the  town  of 
Arcadia.  Appellant  was  defeated  below,  and  assigns  as 
error  the  overruling  of  its  demurrer  to  the  complaint,  and 
the  overruling  of  its  motion  for  a  new  trial. 
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The  charges  of  negligence  in  said  complaint  are  as  fol- 
lows:    "That   said    defendant  negligently    and   carelessly 
failed  to  provide  a  platform  or  other  safe  and  con- 

1.  venient  place  and  means  of  entering  and  leaving 
said  car,  at  the  point  where  said  car  was  stopped 

by  said  defendant,  for  said  plaintiff  to  alight  from  said 
car,  and  that  said  defendant  negligently  and  carelessly 
failed  to  stop  said  car  at  the  usual  place  provided  by  said 
defendant  at  said  town  of  Arcadia  for  passengers  to  enter 
upon  and  leave  said  cars,  and  negligently  and  carelessly 
ran  said  car  beyond  said  usual  place  for  stopping  the  same, 
for  receiving  and  discharging  passengers,  to  a  point  where 
there  was  a  distance,  namely,  three  or  three  and  one-half 
feet  from  tlie  lowest  step  on  said  car  to  the  ground,  and 
where  said  ground  was  uneven  and  unfit  as  a  place  for 
passengers  to  alight  from  said  car;  and  negligently  and 
carelessly  informed  said  plaintiff  at  the  point  said  car  was 
stopped  that  she  had  arrived  at  her  destination  where  she 
was  to  leave  the  car  at  said  point,  and  said  defendant  negli- 
gently and  carelessly  failed  to  assist  her  in  alighting  from 
said  car."  It  is  alleged  that  it  was  dark  at  the  time;  that 
plaintiff  supposed  that  the  car  was  standing  at  the  usual 
place  for  discharging  passengers;  that  she  did  not  know 
that  the  distance  was  so  great,  and  that  she  believed  that 
she  could  safely  alight. 

In  respect  to  the  failure  to  provide  a.  platform  in  the 
street,  and  running  the  car  beyond  the  iisual  place,  the 
complaint  fails  to  disclose  a  cause  of  action,  but  the  remain- 
ing allegations,  taken  together,  make  a  sufficient  showing 
of  negligence.  It  is  not  alloired  that  the  defendant  caused 
the  street  to  be  defective,  and  it  is  urged  that  the  complaint 
is  insufficient  because  of  the  failure  to  aver  knowl- 

2.  edge,  actual  or  constructive,  on  the  part  of  appellant 
of  said  condition.     If  this  were  a  suit  against  the 

municipality,  the  case  being  one  of  omission,  the  objection 
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would  be  well  taken,  as  knowledge  in  such  a  case  is  a  con- 
stituent element  in  the  duty  owing.  But  in  a  ease  like 
this,  where  the  facts  disclose  a  direct  and  immediate  duty 
to  carry  safely,  growing  out  of  the  relation  of  carrier  and 
passenger,  we  are  of  opinion  that  it  is  permissible  to  charge 
negligence  in  general  terms.  Turner  v.  City  of  Indianapo- 
lis (1884),  96  Ind.  51;  Town  of  Spiceland  v.  Alier 
(1884),  98  Ind.  467;  Cleveland,  etc.,  R.  Co.  v.  Wynant 
(1885),  100  Ind.  160;  Pittsburgh,  etc.,  R.  Co.  v.  Adams 
(1886),  105  Ind.  151;  Wahash  R.  Co.  v.  DeHaH  (1903), 
32  Ind.  App.  62;  note  to  King  v.  Oregon,  etc.,  B.  Co. 
(1898),  59  L.  R.  A.  209. 

It  is  contended  by  counsel  for  appellant  that  appellee 
was  guilty  of  contributory  negligence.     It  appears  from 

the  evidence  that  on  March  23,  1904,  appellee  took 
3.     passage  on  one  of  appellant's  interurban  cars  for 

her  home  in  the  town  of  Arcadia.  The  car  was  a 
limited  one,  and  it  arrived  at  Arcadia  as  it  was  growing 
dark.  The  conductor  announced  the  town  as  the  car  ap- 
proached appellee's  destination.  The  car  did  not  stop  at 
the  intersection  of  Main  street,  where  appellee  might  have 
alighted  in  safety,  but  it  stopped  a  few  feet  beyond.  At 
this  point  appellant  had  made  a  considerable  excavation, 
for  the  purpose  of  putting  gravel  under  its  ties,  with  the 
result  that  the  roadway  was  in  such  a  condition  that  for  a 
passenger  to  alight  at  said  point  he  would  be  required  to 
step  down  from  thirty  to  thirty-six  inches.  Appellee  re- 
sided on  tfie  street  occupied  by  appellant's  tracks,  about  one 
block  from  Main  street.  She  admitted  that  she  knew  that 
the  street  had  been  torn  up  for  some  months  by  the  build- 
ing of  the  railroad,  but  she  testified  that  for  some  months 
she  had  not  been  near  the  point  where  the  car  stopped,  ex- 
cept as  she  went  away  that  morning,  and  that  she  had  not 
paid  any  attention  to  conditions  there.  She  further  testi- 
fied that  she  noticed  that  morning  that  the  roadway  was 


Digitized  by 


Google 


90  SUPREME  COURT  OF  INDIANA, 

Indiana,  etc,  Traction  Co.  v.  Jacobs — 167  Ind.  85. 

uneven^  but  she  did  not  know  that  the  railroad  had  not  been 
completed  or  that  the  track  had  not  been  ballasted.  She 
was  fifty-eight  years  of  age,  and  her  eyesight,  while  as  good 
as  that  of  most  persons  of  her  age,  had  failed  somewhat,  so 
that  she  had  to  wear  glasses,  but  she  was  still  able  to  pursue 
her  vocation,  which  was  that  of  a  seamstress.  Her  left  foot ' 
was  not  as  supple  as  the  other,  owing,  as  she  testified,  to  the 
fact  that  the  toes  of  her  left  foot  had  not  fully  developed, 
and  this  caused  her  to  walk  with  a  perceptible  limp.  There 
was  no  one  present  to  assist  her  in  alighting,  and  in  step- 
ping down,  with  her  left  foot  first,  she  lost  her  balance  and 
fell  to  the  ground,  owing  to  the  fact  that  she  misjudged  the 
distance.  There  were  lights  burning  dimly  in  the  car,  and 
as  appellee  came  out  on  the  platform  it  seemed  dark  to  her. 
She  testified :  "I  looked,  and  the  distance  seemed  great  to 
me.  It  appeared  like  it  might  be  a  foot  and  a  half,  perhaps 
two  feet  I  am  not  very  accurate  in  determining  distances, 
but  I  thought  by  being  careful — I  was  not  in  a  hurry  about 
getting  off — ^by  being  careful  that  I  could  get  down  without 
any  trouble.  *  *  *  I  looked  and  hesitated.  Looked 
up  and  down  the  track  to  see  if  there  was  any  one  to  assist 
me.  I  looked  again,  and  it  seemed  nearer  to  me  than  when 
I  first  looked  down.  The  ground  seemed  to  be  closer  when 
I  looked  again."  She  further  testified  that  she  did  not 
hurry,  and  that  she  thought  by  being  careful  she  could  get 
down  without  any  trouble.  We  have  no  doubt,  in  the  cir- 
cumstances of  this  case,  that  the  question  whether 'appellee 
was  guilty  of  contributory  negligence  was  for  the  jury.  It 
is  unnecessary  to  enter  into  a  discussion  of  the  subject,  for 
the  authorities  settle  the  question.  Buehner  Chair  Co.  v. 
Feulner  (1905),  164  Ind.  368,  and  cases  cited;  Pennsyl- 
vania Co.  V.  Marion  (1890),  123  Ind.  415,  7  L.  E.  A.  687, 
18  Am.  St.  330.  And  see,  particularly,  Town  of  Albion  v. 
Hetrich  (1883),  90  Ind.  545,  46  Am.  Rep.  230. 
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Appellant  complains  of  a  ruling  of  the  court  whereby 

appellee  was  permitted  to  show  by  her  physician  that  if  a 

woman  who  had  been  afflicted  with  rupture,  but 

4.  which  had  been  cured,  should  receive  a  fall,  in 
alighting  from  a  street  car,  which  seriously  injured 
her  ankle  and  strained  her  back,  and  the  injury  was  fol- 
lowed by  pains  in  the  back,  such  injury  would  have  a 
tendency  to  aggravate  the  old  malady  with  which  she  had 
been  afflicted.  While  there  is  no  averment  in  the  complaint 
of  an  aggravation  of  a  former  malady,  the  allegations  of 
the  complaint,  which  are  very  comprehensive,  are  quite 
sufficient  to  admit  evidence  of  such  fact.  Aggravation  of 
an  existing  condition  is  not  regarded,  at  least  in  this  State, 
as  special  damages,  and  it  is  clear  that  under  the  compre- 
hensive allegations  of  injury,  which  the  complaint  in  thij 
case  contains,  the  proof  was  within  the  issues.  Ohio,  etc., 
B.  Co.  V.  Eecht  (1883),  115  Ind.  ^Z]  Morgan  v.  Kendall 
(1890),  124  Ind.  454,  9  L.  R  A.  445;  Heltonville  Mfg. 
Co.  V.  Fields  (1894),  188  Ind.  58.  It  is  urged  that  at  the 
time  the  hypothetical  question  was  asked  the  existence  of 
the  facts  sustaining  the  hypothesis  had  not  been 

6.  shown.  The  evidence  was  received  on  the  under- 
taking of  appellee's  counsel  to  follow  up  the  ques- 
tion by  proof  of  the  facts.  It  appears  to  us  that  subse- 
quently the  facts  were  all  testified  to  by  appellee,  but  in 
any  event  the  question  could  only  have  been  saved  by  a 
motion,  made  after  she  had  rested  her  case,  to  strike  out  the 
answer. 

Appellant  is  in  error  in  the  assertion  that  there  was  no 
proof  of  a  stiffening  of  appellee^s  fingers  as  a  result  of  the 
breaking  of  her  grasp  on  the  hand-rail,  and  therefore  the 
objection  that  these  facts,  which  formed  the  basis  of  a 
further  hypothetical  question,  were  not  proved,  is  not  well 
taken. 

Appellee's  attending  physician  testified  that  on  the  night 
in  question  he  attended  upon  her  professionally.     Being 
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asked  to  describe  her  condition,  he  answered:  "I 
6.  found  her  in  bed.  She  told  me  that  she  had  an  in- 
jured limb,  an  injured  ankle."  Appellant  moved 
to  strike  out  the  witness's  answer  as  to  what  appellee  said, 
and  the  overruling  of  this  motion  was  assigned  as  a  groimd 
for  a  new  trial.  The  declaration  was  evidently  but  intro- 
ductory to  the  witness's  treatment  of  the  case,  and  it  was 
made  to  one  who  was  competent  to  judge  whether  it  was 
false.  Such  statements  are  not  regarded  by  the  courts  as 
resting  on  the  plane  of  hearsay.  Town  of  Elkhart  v.  RUter 
(1879),  QQ  Ind.  13G;  Cleveland,  etc.,  R.  Co.  v.  NeweU 
(18S5),  104  Ind.  264,  54  Am,  Rep.  312;  Hewitt  v.  Eiserir 
bad  (1893),  36  IS^eb.  794,  55  K  W.  252;  StewaH  v. 
Everts  (1890),  76  Wis.  35,  44  N.  W.  1092,  20  Am.  St  17; 
fhapin  v.  hihahitants,  etc.  (1857),  9  Gray  244,  69  Am. 
Dec.  281 ;  Lush  v.  McDaniel  (1852),  13  Ired.  485,  57  Am. 
Dec.  566;  Quaife  v.  Chicago,  etc.,  R.  Co.  (1880),  48  Wis. 
513,  4  X.  W.  658,  33  Am.  Eep.  821. 

A  number  of  minor  points  are  made  concerning  rulings 
in  appellee's  favor  relative  to  the  admission  of  testimony  of- 
fered by  her.  Without  extending  this  opinion  to  discuss 
the  rulings  complained  of  in  detail,  we  have  to  say  that  we 
are  of  opinion  that  aj)pellant  has  no  serious  ground  of  com- 
plaint with  reference  to  any  of  these,  and  that  in  no  in- 
stance is  there  shown  to  be  a  ground  of  reversal  growing  out 
of  a  ruling  on  the  evidence. 

It  is  contended  that  it  is  not  shown  that  the  ear  was 
operated  by  appellant,  the  Indiana  Union  Traction  Com- 
pany.   There  is  no  e\ndence  to  the  contrary,  and,  as 

7.  the  company  was  defending,  we  are  of  opinion  that 
the  jury  was  justified  in  concluding  that  that  fact 
existed  upon  very  slight  implications.  There  was  at  least 
some  evidence  that  appellant  owned  said  road,  and  was 
ojierating  cars  thereon.  It  appeared  from  the  evidence  of 
appellee  that  she  made  the  trip  from  Tipton  to  Arcadia, 
arriving  at  the  latter  .place  about  7  o'clock  in  the  evening. 
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and  a  witness  for  appellant  testified  that  he  was  in  the 
"employ  of  the  defendant,  the  Indiana  Union  Traction 
Company,  on  March  23,  1904,"  and  that  he  was  "in  charge 
of  the  defendant's  car  that  made  the  run  from  Tipton,  ar- 
riving at  Arcadia  about  7  o'clock  in  the  evening."  Upon 
this  state  of  the  evidence  we  are  of  opinion  that  the  jury, 
in  the  absence  of  anything  to  create  the  slightest  implica- 
tion to  the  contrary,  was  justified  in  finding  that  the  car 
was  operated  by  appellant,  as  charged  in  the  complaint. 

Complaint  is  made  that  the  court  instructed  the  jury 

that  the  plaintiff  was  not  required  to  prove  all  of  the  acta 

of  negligence  alleged,  but  that  it  was  sufficient  if 

8.  she  proved  any  act  of  negligence  charged  in  her  com- 
plaint as  the  proximate  cause  of  her  injuries.     The 

objection  which  is  urged  to  this  instruction  is  that  in  some 
particulars  the  acts  complained  of  by  appellee  did  not  con- 
stitute negligence.  It  appears  to  us,  however,  that  by  in- 
struction seven,  tendered  by  appellant  and  given  by  the 
court,  the  error  was  invited.  Elliott,  App.  Proc,  §627; 
Ewbank's  Manual,  §255. 

A  reversal  is  sought  because  the  court  in  an  instruction 

to  the  jury,  after  referring  to  the  issues,  stated  that  "if  the 

plaintiff  had  so  proved  the  material  allegations  of 

9.  her  complaint,  then  she  is  entitled  to  recover  such 
damages  as  will  compensate  her  for  the  injuries." 

The  objection  urged  to  this  instruction  is  that  it  ignores 
the  element  of  contributory  negligence.  The  jury  was 
charged  with  great  distinctness  that  contributory  negligence 
would  defeat  a  recovery,  and  that  while  the  burden  of  prov- 
ing such  negligence  was  on  the  defendant,  yet  that  such 
clefense  might  l)e  made  out  by  the  evidence  of  the  plaintiff 
and  her  witnesses  with  the  same  effect  as  if  made  by  the 
witnesses  of  the  defendant.  Five  instructions  were  given 
which  referred  to  the  subject  of  contributory  negligence, 
and  four  were  given  relative  to  the  subject  of  ordinary  care 
being  exercised  by  the  plaintiff.     The  sixth,  seventh  and 
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ninth  instructions  given  by  the  court,  which  were  framed 
on  lines  not  essentially  different  from  the  instruction  com- 
plained of,  were  qualified  by  the  statement  that  the  plain- 
tiff, upon  proving  the  facts  referred  to  in  such  instructions, 
was  entitled  to  recover,  unless  the  defendant  had  proved  by 
a  preponderance  of  evidence  some  act  of  negligence  on  her 
part  contributing  to  her  injuries.  Upon  a  review  of  the 
instructions  on  the  subject  of  contributory  negligence  we 
are  impressed  with  the  view  that  the  jury  was  over  in- 
structed upon  that  subject,  and  it  is  our  conclusion  that  the 
jury  could  not  have  been  misled  by  said  instruction.  It  was 
really  correct  as  far  as  it  went,  as  it  really  but  amounted  to 
a  statement  that  "then,"  that  is,  upon  proving  the  facts 
alleged  in  her  complaint,  she  was  entitled  to  a  recovery  as 
the  evidence  then  stood.  The  qualifying  clause  ought  in 
strictness  to  have  been  added  immediately  thereafter,  so  as 
to  guard  against  the  possibility  that  the  jury  would  mis- 
Tipprehend  the  effect  of  the  instruction;  but,  presuming 
that  the  jury  exercised  common  sense,  we  cannot  indulge 
in  the  supposition  that  the  jurors  were  not  mindful  of  the 
abundant  instructions  which  they  received  on  the  subject 
of  contributory  negligence,  or  that  they  failed  to  perceive 
that  in  three  other  instances  the  qualifying  clause  was 
added.     A  cause  ought  not  to  be  reversed  merely 

10.  because    an    instruction    is    obnoxious    to    verbal 
criticism.     The  test  question  in  every  case  is :    Was 

the  jury  misled  ?  Cleveland,  etc.,  R.  Co,  v.  Miller  (1905), 
165  Ind.  381.  In  the  circumstances  of  this  case,  we  are 
of  opinion  that  the  giving  of  said  instruction  did  not  con- 
stitute error. 

Ifegligence  and  contributory  negligence,   under  a  par- 
ticular state  of  facts,  may  be  questions  for  the  courts,  and 
as  an  abstract  proposition  it  cannot  be  aflSrmed  that 

11.  because  the  court  instructs  on  that  subject  its  action 
is  erroneous.     Appellant's  counsel  have  failed  to 

point  out,  either  in  their  statement  of  points  and  authori- 
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ties  or  in  their  argument,  wherein  the  court  erred  in  in- 
structing upon  these  subjects.     It  does  not  neces- 

12.  sarily  foDow  that  by  the  omission  of  some  fact  in 
an  instruction  involving  a   hypothesis  relative  to 

negligence,  the  instruction  becomes  misleading.     Wherein 

the  jury  might  have  been  misled  in  this  particular  has  not 

been  indicated.     Appellant  has  no  cause  of  complaint  that 

the  court  instructed  that  if  the  plaintiff  was  acting 

13.  in  a  careful  and  prudent  manner  she  was  not  guilty 
of  contributory  negligence.     Such  an  instruction  is 

correct  as  far  as  it  goes.     One  of  the  instructions,  concern- 
ing which  no  specific  objection  "has  been  pointed  out,  might 
seem,  if  standing  alone,  to  overlook  the  subject  of 

14.  assumed  risk  (a  different  thing  from  contributory 
negligence;  see  Indiana,  etc..  Oil  Co.  v.   O'Brien 

[1903],  160  Ind.  266)  ;  but,  bearing  in  mind  that  the  only 
testimony  upon  the  subject  of  the  appearances,  as  they  pre- 
sented themselves  to  appellee,  fell  from  her  own  lips,  and 
that  her  testimony  strongly  tended  to  negative  the  idea  that 
she  voluntarily  cast  herself  upon  a  known  and  appreciated 
danger,  there  appears  to  be  no  substantial  reason  for  sup- 
posing that  the  instruction  was  prejudicial. 

The  first  part  of  appellant's  instruction  twelve,  which 

was  refused,  correctly  stated  that  in  certain  circumstances 

the  plaintiff  had  a  right  to  remain  on  the  car,  but  as 

15.  the  latter  part  of  the  instruction,  which  deals  with 
the  subject  of  assumed  risk,  was  not  limited  to  the 

facts  stated  in  the  first  part  of  the  instruction,  we  are  of 
opinion  that  it  was  properly  refused.  Appellant's  instruc- 
tion thirteen  was  not  proper,  as  appellee  had  a  right  to 
assume,  in  the  absence  of  notice  to  the  contrary,  that  appel- 
lant had  stopped  its  car  at  a  place  where,  by  the  exercise  of 
due  care,  she  might  alight  in  safety. 
Judgment  affirmed. 
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The  State  v.  Thomson. 

[No.  20,729.     Filed  June  28,  1906.] 

1.  Appeal  and  Error. — Original  Bill  of  Exceptions. — Precipe. — 
Criminal  Law, — The  original  bill  of  exceptions  in  a  criminal 
case  is  not  a  part  of  the  record  on  appeal,  where  the  precipe 
calls  only  for  a  transcript  thereof,     p.  97. 

2.  Same. — Bill  of  Exceptions. — Original. — Transcript. — Precipe. 
—Statutes.— The  act  of  1903  (Acts  1903,  p.  338,  §7),  providing 
that  the  clerk  may  certify  the  original  Bill  of  exceptions  in- 
stead of  a  transcript,  though  the  precipe  calls  for  a  transcript, 
dops  not  apply  to  criminal  cases,     p.  97. 

3.  Same. — Bill  of  Exceptions. — Original. — Transcript. — Precipe. 
—Statutes.— The  act  of  1905  (Acts  1905,  pp.  584,  648,  §289), 
providing  that  in  appeals  in  criminal  cases  the  original  bill  of 
exceptions  may  be  included  in  a  transcript,  instead  of  a  tran- 
script thereof,  as  requested  by  the  precipe,  does  not  apply  to  a 
cause  commenced  before  the  taking  effect  of  such  act.    p.  98. 

From  Pike  Circuit  Court;  E.  A.  Ely,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Charles  B. 
Tliomson.  From  a  judgment  of  acquittal,  the  State  ap- 
peals.   Appeal  not  sustained. 

Charles  TF.  Miller,  Attorney-General,  Bomar  Traylor 
and  Stanley  M.  Krieg,  for  the  State. 

/.  TF.  Wilson,  Dillon  &  Ely  and  8.  O.  Davenport,  for 
appellee. 

Jordan,  C.  J. — On  December  17,  1904,  an  indictment 
against  appellee,  Charles  B.  Thomson,  was  returned  in 
the  Pike  Circuit  Court  by  the  proper  grand  jury,  charging 
that  said  Thomson,  on  December  2,  1904,  at  Pike  county, 
Indiana,  committed  the  crime  of  perjury.  To  this  charge 
the  accused  pleaded  not  guilty,  and  on  a  trial  by  jury  a 
verdict  of  acquittal  was  returned  and  judgment  was  ren- 
dered thereon  by  the  court  that  he  be  discharged  and  go 
hence  without  day.  From  this  judgment  the  State,  by  its 
prosecutin*?  attorney,  has  appealed  to  this  court  under 
§§1915,  1955  Bums  1901,  §§1846,  1882  R  S.  1881. 
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The  rulings  upon  which  the  errors  assigned  are  predi- 
cated relate  to  the  exclusion  of  certain  evidence  offered  by 
the  State.     It  is  claimed  by  its  counsel  that  this 

1.  evidence,   together  with   the   rulings   of   the   court 
thereon  and  the  exceptions  reserved  thereto,  is  ex- 
hibited by  the  original  bill  of  exceptions  which  has  been 
certified  up  by  the  clerk  of  the  lower  court,  instead  of  a 
transcript  thereof. 

It  appears  that  the  prosecuting  attorney  made  and  filed 
with  the  clerk  below  a  precipe  for  a  transcript  This 
precipe  is  attached  to  and  made  a  part  of  the  clerk's  cer- 
tificate to  the  record  herein.  By  this  precipe  the  clerk  was 
requested  and  directed  to  prepare  and  "certify  a  full,  true 
and  complete  transcript  of  the  proceedings,  papers  on  file 
and  the  judgment"  in  the  cause,  "to  be  used  on  appeal  to 
the  Supreme  Court."  The  precipe  in  no  manner  directed  or 
requested  the  clerk  to  certify  the  original  bill  of  exceptions. 
We  are  met  with  the  contention  of  counsel  for  appellee  that 
because  the  clerk  has  certified  up  the  original  bill  of  excep- 
tions instead  of  a  transcript  thereof  as  directed,  said 
original  bill  cannot  be  considered  as  a  part  of  the  record 
in  this  appeal.  We  have  repeatedly  held  that  in  appeals  to 
this  court,  where  the  precipe  made  by  the  party  taking  the 
appeal  calls  for  a  transcript  of  the  proceedings  or  record, 
etc.,  and  that  thereupon  the  clerk  certifies  up  the  original 
bill  of  exceptions,  instead  of  the  transcript  as  requested, 
such  original  bill  does  not,  under  the  circumstances,  become 
a  part  of  the  record  and  therefore  cannot  be  considered. 
Boos  V.  Lang  (1904),  163  Ind.  445,  and  the  numerous 
cases  cited  on  page  448. 

The  provisions  of  section  seven  of  an  act  concerning 

civil  procedure,  approved  March  9,  1903   (Acts  1903,  p. 

338,    §641g   Bums    1905),    are   not   available   to 

2.  authorize  us  in  this  appeal  to  consider  or  regard 
the  original  bill  of  exceptions  as  a  part  of  the  record, 

because  the  provisions  of  that  statute  are  confined  to  pro- 

VoL.  167—7 
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cedure  in  civil  causes  and  have  no  application  to  a  criminal 
case. 

It  is  also  true  that  §289  of  an  act  of  the  legislature  "con- 
cerning public  offenses,"  approved  March  10,  1905  (Acts 
1905,  p.   584,   §1930  Burns  1905),  provides  that 

3.  "in  case  an  original  bill  of  exceptions  shall  be  in- 
corporated into  the  transcript  of  the  record  of  any 
case  on  appeal,  such  original  bill  shall,  in  every  case,  con- 
stitute a  part  of  such  transcript,  as  if  copied  therein  by  the 
clerk,  whether  such  original  bill  or  copy  thereof,  be  speci- 
fied in  the  precipe  or  otherwise  directed  to  be  incorporated 
in  such  transcript."  This  provision,  however,  does  not 
apply  to  or  control  in  criminal  prosecutions  commenced,  as 
in  this  case,  prior  to  the  taking  effect  of  said  act  of  1905. 
Miller  v.  State  (1905),  165  Ind.  566;  Stieler  v.  State 
(1906),  166  Ind.  548. 

Eor  the  reasons  stated  we  hold  that  the  original  bill  of 
exceptions  as  certified  in  this  appeal  cannot  be  considered 
or  regarded  as  part  of  the  record.  The  evidence  in  question 
and  the  rulings  of  the  trial  court  in  excluding  it,  and  the 
exceptions  reserved,  are,  therefore,  not  presented  by  the 
record,  and  the  appeal  cannot  be  considered  on  its  merits. 

Appeal  not  sustained. 


HuBER  Manufacturing  Company  v.  Wagner. 

[No.  20,871.  Filed  June  28,  1906.] 
.  Appeal  and  Error. — Supreme  Court  Rules. — Briefs, — Appel- 
lant's brief  will  not  be  disregarded  where  a  good-faith  attempt 
has  been  made  to  comply  with  the  Supreme  Court  rules  and 
enough  of  the  record  has  been  set  out  to  present  the  questions 
raised,    p.  99. 

.  Contracts. — Execution  of, — Order  for  Engine, — An  order  for 
an  engine,  signed  by  the  agent  of  the  manufacturers  thereof, 
but  not  by  plaintiff,  though  it  specifies  that  when  it  is  accepted 
at  the  home  office  it  becomes  a  binding  contract,  is  not  a  con- 
tract on  the  part  of  plaintiff,  though  such  order  was  accepted 
and  ratified  by  defendant,    p.  100. 
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3.  Pleading.  —  Complaint.  —  Exhibits. — Variation. — Where  the 
contract  set  out  as  an  exhibit  varies  from  the  contract  as 
alleged  in  the  body  of  the  complaint,  the  exhibit  controls. 
p.  100. 

From  Huntington  Circuit  Court;  James  C.  Branyan, 
Judge. 

Action  by  Henry  R.  Wagner  against  the  Huber  Manu- 
facturing Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Transferred  from  Appellate  Court  under 
§1337u  Bums  1901,  Acts  1901,  p.  590.     Reversed. 

Lesh  &  Lesh,  for  appellant. 

Fred  H.  Bowers  and  Mile  FeigJitner,  for  appellee. 

Monks,  J. — Appellee  brought  this  action  to  recover 
damages  for  breach  of  an  alleged  written  contract  for  the 
purchase  of  a  gasoline  engine  from  the  appellant.  Appel- 
lant's demurrer  for  want  of .  facts  to  the  complaint  was 
overruled.  A  jury  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  appellee. 

The  action  of  the  court  in  overruling  the  demurrer  to 
the  complaint  is  called  in  question  by  the  assignment  of 
errors.  Appellee  claims  that  appellant  has  waived 
1.  said  alleged  error  by  failing  to  set  out  in  its  brief 
a  copy  or  concise  statement  of  the  written  instru- 
ment sued  upon,  which  was  made  a  part  of  the  complaint  as 
required  by  §365  Bums  1901,  §362  R.  S.  1881.  The 
written  instrument  is  not  sot  out  to  the  extent  required  by 
the  rules  of  court;  but  as  appellant  has  made  a  good-faith 
effort  to  comply  with  the  rules,  and  the  parts,  which  appel- 
lant claims  show  the  insufficiency  of  the  complaint,  are 
stated  in  the  brief,  the  defects  suggested  will  be  disregarded. 

It  was  alleged  in  the  complaint  that  appellant,  by  its  au- 
thorized general  agent,  C.  S.  Cooper,  agreed  to  sell  and 
deliver  to  appellee  one  fourteen-horse-power  gasoline  engine 
at  Huntington  or  Warren,  in  consideration  of  which  appel- 
lee agreed  to  execute  and  deliver  to  appellant  his  promis- 
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sory  notes  for  $250,  said  notes  to  be  secured  by  chattel 
mortgage,  and  to. deliver  to  appellant  one  steam  engine; 
that  appellant  accepted  and  ratified  said  agreement,  a  copy, 
of  which  is  filed  with  and  made  a  part  of  the  complaint 
The  writing  sued  upon  purports  to  be  and  is  a 
mere  order  or  request  to  appellant  for  a  "fourteen- 
horse-power   gasoline    engine."     Near    the    bottom 

2.  of     the     order,     under     the     title     "notice,'*     is 
the    following:    "This    order    is    subject    to    the 

acceptance  and  approval  of  said  company  at  its  home 
oflSce,  and  when  so  approved  and  accepted  is  a  binding  con- 
tract which  no  person  has  authority  to  modify  or  vary  in 
any  respect,  or  to  waive  any  of  its  conditions  except  in 
writing  approved  by  the  management  at  the  home  office, 
and  any  attempt  otherwise  to  change  any  of  the  terms  or 
w^aive  any  of  the  conditions  of  the  warranty  will  not  be 
binding  on  the  company."  The  only  signature  to  the  order 
is:  "C.  S.  Cooper,  agent.  The  Huber  Company."  Ac- 
cording to  its  terms  said  order  was  not  a  contract^  but  a 
mere  request  to  appellant,  which,  according  to  its  terms, 
could  only  become  a  contract  when  accepted  by  the  appel- 
lant at  the  home  office.  Said  order  was  not  signed  by  ap- 
pellee. It  was  not  his  order,  but,  as  signed,  was  the  order 
of  "C.  S.  Cooper,  agent.  The  Huber  Company."  Said 
order,  even  if  accepted  and  ratified  by  appellant,  as  alleged 
in  the  complaint,  would  not  be  a  contract  with  appellee,  as 
alleged  in  the  complaint. 

It  is  evident  that  the  allegations  of  the  complaint  in 
regard  to  the  instrument  sued  upon  vary  from  the  pro- 
visions of  said  instrument.    In  such  case  the  exhibit 

3.  controls,  and  such  allegations  will  be  disregarded. 
Harrison  Bldg.,  etc.,  Co.  v.  Lackey   (1897),  149 

Ind.  10,  14,  and  cases  cited. 

Disregarding  the  allegations  of  the  complaint  which  vary 
from  the  provisions  of  the  instrument  sued  upon,  it  is  evi- 
dent that  the  court  erred  in  overruling  appellant's  demurrer 
thereto. 
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Other  questions  are  argued  in  the  briefs,  but  the  conclu- 
sion we  have  reached  renders  their  determination  unneces- 
sary. 

Judgment  reversed,  with  an  instruction^to  sustain  the  de- 
murrer to  the  complaint. 


Heaston,  Executor,  et  al.  v.  Krieg. 

[No.  20,504.  Filed  April  27, 1906.  Rehearing  denied  June  28, 1906.] 

1.  Appeal  and  Error.  —  Complaint  —  Exhibits,  —  Estoppel  — 
Wills. — Contest — ^Where  the  contestant  of  a  probated  will  is 
required,  by  an  order  of  the  court  entered  upon  the  contestees' 
motion,  to  make  an  exhibit  of  a  former  testator's  will,  they  are 
estopped  on  appeal  from  maintaining  that  such  will  is  not  a 
part  of  the  complaint,    p.  107. 

2.  Pleading.  —  Complaint  —  Exhibits.  —  Wills.— Probate. — Con- 
test— Substitution  of  Another. — A  subsequent  will  is  a  proper 
exhibit  to  a  complaint  to  set  aside  and  annul  the  probate  of  a 
prior  will,  where  the  plaintiff  asks  also  that  such  subsequent 
will  be  admitted  to  probate,    p.  107. 

3.  Wills. — Probate. — Setting  Aside. — Establishing  Another  in 
Same  Action. — ^A  devisee  and  legatee  under  a  subsequent  will 
may  contest  a  prior  probated  will  and  propound  such  subse- 
quent will  for  probate  in  the  same  action,    p.  108. 

4.  PUBADING. —  Complaint —  Exhibits. —  Wills. —  Probate. — 
Under  §365  Bums  1901,  §362  R.  S.  1881,  providing  that  where 
an  action  is  founded  upon  a  written  instrument,  such  instru- 
ment or  a  copy  thereof  must  be  filed  with  the  complaint,  a  will 
sought  to  be  probated  must  be  set  out  in  the  complaint  or  made 
an  exhibit  thereto,    p.  108. 

5.  Wills. — Time  of  Taking  Effect — A  will  takes  effect  at  the 
death  of  the  testator,    p.  108. 

6.  Same. — Conditions. — Implied. — Ordinarily,  the  courts  will  not 
construe  the  performance  of  certain  things  mentioned  in  a 
will  to  be  performed  by  a  legatee  as  a  condition  to  the  taking 
effect  of  the  legacy,  such  testator  having  a  complete  remedy  at 
all  times  by  revocation,    p.  109. 

7.  Same. — Conditions. — Care  and  Support. — Consideration, — 
Contracts. — A  will  reciting  that  in  consideration  of  love  and 
affection  and  the  legatee's  taking  care  of  and  supporting  tes- 
tator during  the  remainder  of  her  life,  certain  property  is  be* 
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queathed  to  such  legatee,  is  not  necessarily  upon  a  condition 
subsequent,  since  the  condition  of  care  and  support  does  not 
go  to  the  whole  consideration,    p.  109. 

8.  Wills. — Conditions. — Intention. — Conditions  in  a  will  are  not 
favored,  and  unless  expressly  stated  or  clearly  intended,  they 
will  not  be  implied,    p.  109. 

9.  Same. — Snataining. — Construction^ — Courts  will  sustain  a 
properly  executed  will  where  the  intent  is  clear,  if  it  can  con- 
sistently with  the  rules  of  law.    p.  109. 

10.  Pleading. — Complaint. — Exhibits. — Wills. — Contest. — A  hus- 
band's will  is  not  a  proper  exhibit  to  a  complaint  by  the  legatee 
of  a  subsequent  will  by  the  wife  to  set  aside  the  probate  of  her 
prior  will  and  establish  such  subsequent  will,  and  a  want  of 
power  of  disposition  by  contract  as  shown  therein,  cannot  be 
considered  on  demurrer  to  such  complaint,    p.  110. 

11.  Wills. — What  Are. — Statutes. — Prior  to  the  statute  of  wills 
of  1837  (1  Vict.  c.  26)  almost  any  kind  of  a  testamentary  docu- 
ment disposing  of  or  affecting  property  was  entitled  to  probate, 
p.  110. 

12.  Same. — Definition, — ^A  will  is  an  instrument  executed  with 
the  formalities  required  by  law,  whereby  the  testator  makes  a 
disposition  of  property  to  take  effect  at  his  death,    p.  111. 

13.  Same. — Provisions. — Contracts. — ^It  is  not  fatal  to  a  will  as 
such  that  it  contains  provisions  of  a  contractual  nature,    p.  111. 

14.  Same. — Provisions^ — Contracts. — Probate. — A  document  of  a 
contractual  and  also  of  a  testamentary  character  cannot  grant 
a  present  interest  in,  and  at  the  same  time  bequeath,  the  same 
property;  but  such  document  may  be  probated  as  a  will  when 
it  contains  a  devise  or  bequest,  if  it  be  properly  executed  as  a 
will.    p.  111. 

15.  Same. — Animus  Testandi. — Parol  Evidence. — ^A  document 
stating  that  in  addition  to  certain  property  "there  shall  be 
paid  to"  plaintiff  "at  the  death  of"  testator  "the  whole  of  the 
residue  of  the  estate,  real,  personal  and  mixed,  of  which  she 
shall  die  seized"  shows  an  animus  testandi,  parol  evidence  being 
unnecessary  to  establish  same.    p.  112. 

16.  Words  and  Phrases.— "Paid" — The  word  "paid"  is  often 
loosely  used  and  is  always  liberally  construed,    p.  112. 

17.  Wills. — Property  Conveyed. — Deeds. — Description. — A  doc- 
ument, executed  with  the  formalities  of  a  will,  giving  to  plain- 
tiff at  decedent's  death  all  of  the  property  of  which  she  shall 
"die  seized,"  cannot  operate  as  a  conveyance  in  presenti,  since 
it  is  void  for  such  purpose  for  want  of  description,    p.  113. 

18.  Same. — Contracts. — Care  and  Support. — Conditions  Subse- 
quent.— ^Where  testator  agreed  to  bequeath  plaintiff,  in  consid- 
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eration  of  care  and  support,  all  the  property  of  which  testator 
might  "die  seized/'  and  testator  refused  to  live  with  plaintiff, 
the  plaintiff  cannot  recover  such  property  at  testator's  death, 
p.  113. 

19.  Wills. — Future  Wills. — Provision  against  Making. — Con- 
tracts.— Testamentary. — A  writing,  executed  by  an  elderly 
widow,  in  the  form  of  a  will,  purporting  to  give  to  plaintiff 
certain  property  absolutely,  as  well  as  certain  other  property 
of  which  she  might  "die  seized,"  on  plaintiff's  performance  of 
certain  services,  and  providing  that  the  same  shall  supersede 
any  will  theretofore  or  thereafter  executed,  and  further  pro- 
viding certain  legacies  to  others,  is  testamentary,  the  testator 
still  having  the  power  of  transfer  inter  vivos,    p.  113. 

20.  Same. — Animus  Testandi. — Parol  Evidence. — ^A  document, 
properly  executed  as  a  will  and  incapable  of  operating  in  any 
other  way,  will  be  treated  as  testamentary,  the  animus  testandi 
being  necessarily  implied,  parol  evidence  to  overthrow  such 
intent  being  inadmissible,    p.  114. 

21.  Same. — Conveyances. — Construction. — Where  a  documoit  is 
capable  of  being  construed  as  a  will  and  of  a  conveyance  in 
presenti,  the  latter  of  which  constructions  nullifies  the  docu- 
ment, it  will  be  construed  as  a  will,  thereby  sustaining  same. 
p.  114. 

22.  Deeds. — Lease  and  Release. — Statute  of  Uses. — Construe^ 
turns. — A  deed  of  lease  and  release  attempting  to  convey  a 
freehold  in  futuro  will  be  upheld  as  a  covenant  to  stand  seized, 
thus  making  it  effectual  under  the  statute  of  uses,  though  such 
deed  was  void  at  the  common  law.    p.  115. 

23.  Same. — Wills. — Construction. — ^Where  an  instrument  in- 
tended as  a  will  cannot  operate  as  such,  it  will  be  upheld  as  a 
deed  if  possible;  and  vice  versa,    p.  115. 

24.  Wills. — Powers. — Express. — Implied. — ^Where  the  widow 
was  given  power  to  dispose  of  one-half  of  her  husband's  estate 
by  his  will,  her  disposition  thereof  in  the  prescribed  manner  is 
valid  whether  her  will  refers  to  the  power  contained  in  her 
husband's  will  or  not,  such  intent  being  implied  from  the  act. 
p.  117. 

25.  Witnesses.  —  Competency.  —  Waiver.  —  Evidence.  —  WiU$» 
— Executors  and  Administrators. — Legatees. — ^In  an  action  to 
set  aside  the  probate  of  a  prior  will,  and  to  probate  therefor  a 
subsequent  will,  the  physician  of  the  testator  is  incompetent, 
over  tiie  objections  of  the  legatee  of  such  subsequent  will,  to 
testify  to  things  learned  in  his  professional  capacity,  though 
the  executor  of  the  prior  will  expressly  waived  any  objectionB 
to  such  competency,    p.  117. 
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26.  Eyidencb.— Declarations  of  PlaintiffB  Husband. — WiUs. — 
Contest, — Undue  Influence. — It  ii  not  erroneous  to  exclude 
evidence  of  declarations  of  plaintifTs  husband  tending  to  show 
undue  influence  in  a  will  contest  where  the  evidoice  on  such 
question  is  not  sufficient  to  warrant  a  submission  of  such  ques- 
tion to  the  jury.    p.  119.  * 

27.  New  Trial. — Causes  for, — Joint  Assignment, — Evidence, — 
Where  error  is  predicated,  in  a  motion  for  a  new  trial,  jointly 
on  a  number  of  rulings  of  the  court  on  questions  to  a  witness 
and  answers  thereto,  such  error  is  not  well  taken  unless  all  of 
such  rulings  are  bad.    p.  119. 

28.  Evidence. — Opinions. — Insanity, — Lay  Witnesses. — ^Lay  wit- 
nesses, after  testifying  to  the  facts  of  their  relationship  with 
testatrix,  may  upon  such  facts  as  a  basis  state  their  opinion  as 
to  her  sanity  or  insanity,    p.  120. 

29.  New  Trial. — Instructions. — Joint  Assignment. — Error  joint- 
ly assigned  as  to  a  number  of  instructions  in  the  motion  for  a 
new  trial,  is  not  availing  unless  all  of  such  instructions  are  bad. 
p.  120. 

80.  Trial.  —  WiUs.— Probate.— Subsequent  Wills.— Burden  of 
Proof. — Formal  proof  of  a  subsequent  will  is  all  that  is  neces- 
sary on  the  part  of  plaintiff  where  she  is  attempting  to  set 
aside  the  probate  of  a  prior  will  and  to  probate  a  subsequent 
one,  the  burden  of  showing  such  subsequent  will  to  be  invalid 
being  upon  defendants,    p.  121. 

From  Huntington  Circuit  Court;  Levi  Mode,  Special 
Judge. 

Suit  by  Emma  L.  Krieg  against  John  Heaston,  as  execu- 
tor of  the  will  of  Esther  McGlinn,  deceased,  and  others. 
From  a  decree  for  plaintiff,  defendants  appeal.     Affirmed. 

Cline,  Eberhart  &  Cline  and  Kenner,  Lucas  &  Kenner, 
for  appellants. 

Lesh  &  Lesh  and  Br  any  an  &  Feightner,  for  appellee. 

GiLLETT,  0.  J. — Appellee  instituted  this  action  against 
John  Heaston,  as  executor  of  the  probated  will  of  Esther 
McGlinn,  deceased,  and  the  persons  named  as  devisees  and 
legatees  under  said  instrument,  to  contest  the  validity  of 
such  will  and  to  probate  in  its  stead  an  alleged  subsequent 
will  of  said  decedent.  The  document  assailed  bore  date  of 
April  30,  1903,  and  the  later  writing,  under  which  appel- 
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lee  claimed  as  a  legatee,  was  signed  September  1,  1903. 
The  action  resulted  in  a  judgment  revoking  the  probate  of 
said  former  instrument  and  establishing  as  the  last  will  and 
testament  of  said  decedent  the  writing  brought  forward  by 
appellee. 

As  the  complaint  appears  in  the  record,  there  are  two 
exhibits  attached,  one  of  which  was  a  copy  of  the  writing 
last  mentioned  and  the  other  a  copy  of  the  will  of  John 
McGlinn,  the  deceased  husband  of  said  Esther.  The  ex- 
hibit of  the  alleged  will  of  which  appellee  was  the  proponent 
is  in  the  words  and  figures  following,  viz, : 

'*  Contract. 

This  agreement  is  entered  into  by  and  between 
Esther  McGlinn,  of  Huntington  county,  Indiana, 
and  Emma  L.  Krieg,  of  Huntington  county,  Indiana, 
party  of  the  second  part,  and  its  provisions  are  as  fol- 
lows, to  wit: 

(1)  Said  party  of  the  second  part,  Enmia  L. 
Krieg,  is  to  take  care  of  the  first  party,  Esther  Mc- 
Glinn, during  the  balance  of  her  natural  life,  includ- 
ing boarding,  lodging,  washing,  furnish  her  with  all 
reasonable  and  necessary  wearing  apparel,  medical 
attendance,  and  nurse  her  in  sickness  as  required,  and 
furnish  and  do  all  such  things  as  may  be  reasonably 
required  for  her  comfort  and  support  during  her  re- 
maining years,  said  home  to  be  furnished  in  Hunting- 
ton, Indiana,  the  free  use  of  the  property  on  East 
Franklin  street  where  said  parties  now  reside  being 
permitted  for  said  purpose,  as  well  as  a  residence  for 
the  other  members  of  the  family  of  the  second  party. 

(2)  In  consideration  of  the  things  to  be  done  and 
furnished  by  said  Emma  L.  Krieg,  for  and  on  behalf 
of  said  Esther  McGlinn,  and  also  the  love  and  affection 
which  each  of  said  parties  has  for  the  other,  said 
Esther  McGlinn  is  to  convey,  by  proper  deed  of  con- 
veyance to  said  Emma  L.  Krieg,  the  undivided  one- 
half  interest  in  lot  No.  133  in  the  original  plat  of  the 
city  of  Huntington,  Indiana,  in  addition  to  which 
there  shall  be  paid  to  said  Emma  L.  Krieg,  at  the 
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death  of  said  Esther  McGlinn,  the  whole  of  the  residue 
of  the  estate,  real,  personal  and  mixed,  of  which  she 
shall  die  seized,  after  deducting  the  following,  to  wit: 

(a)  The  undivided  one-half  of  said  estate  which  is  to 
go  to  the  brothers,  sisters,  and  descendants  of  said 
John  McGlinn,  deceased,  by  the  provisions  of  item 
one  of  his  will,  which  provisions  are  to  be  carried  out. 

(b)  There  shall  also  be  deducted  from  the  residue  of 
the  estate  the  sum  of  $200  to  be  paid  to  John  M.  Krieg 
and  a  like  sum — $200 — to  be  paid  to  Esther  Ellen 
Bailey.  All  the  remainder,  however,  shall  be  paid  by 
the  legal  representative  or  representatives  of  my  estate 
to  said  Emma  L.  Krieg. 

(3)  The  provisions  of  this  instrument  being  re- 
quired for  the  comfortable  and  reasonable  support  of 
said  Esther  McGlinn,  the  same  are  to  supersede  any 
and  all  wills  or  codicils  which  have  been  or  may  here- 
after be  made  by  her. 

Witness  our  hands  this  1st  day  of  September,  1903, 

Esther  McGlinn. 
Emma   L.   Krieg. 

This  instrument  was  signed  by  the  parties  thereto 
in  our  presence  and  signed  by  us  in  their  presence^ 
this  Ist  day  of  September,  1903. 

U.  S.  Lesh, 
Eben  Lesh." 

The  will  of  said  John  McGlinn,  according  to  the  copy 
thereof  which  is  made  an  exhibit  to  the  complaint,  gave  to 
his  wife  all  of  his  property  for  and  during  her  natural  life, 
and,  in  the  following  language,  it  gave  her  authority  to 
dispose  of  the  same : 

"I  do  hereby  authorize  her,  with  advice  of  my  ex- 
ecutors hereafter  named,  to  sell  and  with  said  execu- 
tors to  execute  all  necessary  titles,  papers,  deed,  and 
contract  for  whatever  portion  of  said  property  my  said 
wife  may  deem  nocesaary  for  her  support  and  comfort, 
and  with  the  further  power  to  dispose  of  the  one-half 
of  the  residue  of  surplus  if  any  shall  remain  at  her 
death  by  will  or  executory  devise,  and  I  will  and  direct 
that  the  other  half  of  said  residue  shall  be  equally 
divided  amongst  my  brothers  and  sisters,  if  living, 
and  if  deceased  then  to  their  descendants." 
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The  first  assignment  of  error  is  based  on  the  overruling 

of  a  demurrer  to  the  complaint,  and  the  first  objection 

which  appellants'  counsel  make  to  said  pleading  is 

1.  thus  stated  by  them :  "The  exhibits  to  the  complaint 
are  not  parts  thereof,  and  hence  Emma  L.  Krieg  is 

not  a  party  in  interest,  and  cannot  legally  contest  the  will 
of  Esther  McGlinn."  It  is  alleged  in  the  complaint, 
among  other  things,  "that  on  September  1,  1903,  said 
Esther  McGlinn  duly  revoked  said  alleged  will  by  an  in- 
strument in  writing,  signed  by  her  and  attested  and  sub- 
scribed by  two  competent  witnesses,  as  required  by  law,  a 
copy  of  which  is  hereto  attached  and  made  a  part  hereof 
and  referred  to  as  exhibit  A.''  It  is  further  alleged  "that 
the  plaintiff  is  a  foster  daughter  of  said  decedent,  and  by 
the  terms  of  her  last  will  is  named  as  a  legatee,  and  as  such 
is  entitled  to  maintain  this  action."  The  specific  relief 
prayed  for  is  '*that  the  probate  of  said  will  be  annulled, 
and  that  the  one  herein  proposed  be  admitted  to  probate  in 
lieu  thereof."  Appellants  admit  in  their  brief  that  the 
copy  of  the  will  of  John  McGlinn,  deceased,  was  attached 
to  the  complaint  by  order  of  the  court,  on  their  motion,  so, 
although  it  is  not  necessary  to  meet  the  objection  stated  to 
examine  said  exhibit,  we  may  say  in  passing,  as  applied 
to  other  objections  urged  against  the  complaint,  that  appel- 
lants, by  their  conduct,  are  estopped  to  deny  that  the  copy 
of  that  will  is  a  proper  exhibit 

As  to  the  copy  of  the  instrument  of  September  1,  1903, 

appellants'  counsel  cite,  as  authority  for  the  proposition  that 

said  copy  is  not  a  proper  exihibt,  certain  decisions 

2.  of  this  court  to  the  effect  that  in  an  action  to  contest 
a  will  a  copy  of  the  instrument  in  contest  cannot 

properly  be  attached  as  an  exhibit.  These  cases  are  not  in 
point,  for  the  copy  in  question  is  the  one  under  which 
appellee  claims ;  the  fact  that  she  made  it  an  exhibit  tends 
to  show,  as  does  also  the  general  structure  of  the  complaint, 
that  her  effort  in  part  was  to  procure  the  probate  of  said 
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instrument.     She  had  a  right,  in  the  action  to  contest  the 
earlier  will,  which  she  claimed  had  been  revoked 

3.  by  the  subsequent  instrument,  to  propound  said  in- 
strument for  probate,  if  it  amounted  to  a  will.     So 

in  the  strictest  sense  of  the  term,  it  was  the  foundation  of 

hei*  cause  of  action.     It  was  not  mere  evidence  of  a  right ; 

it  was  her  right  of  action.     Her  complaint  in  that  respect 

would  not  have  been  good  unless  she  had  incorpo- 

4.  rated  the  copy  in  such   pleading,   or  made  it  an 
exhibit.     The- rule  of  the  code  (§365  Bums  1901, 

§362  R.  S.  1881)  that  where  a  pleading  is  founded  on  a 
written  instrument  the  original  or  a  copy  thereof  must  be 
filed  is  imperative,  and  in  this  respect  the  rule  of  practice 
in  this  State  is  stricter  than  at  common  law.  Price  v. 
Grand  Rapids,  etc.,  R.  Co.  (1859),  13  Ind.  58.  It  was 
held  in  Watt  v.  Pittman  (1890),  125  Ind.  168,  that  there 
are  cases  in  which  it  is  proper  to  make  an  instrument  an 
exhibit  although  it  is  not  in  the  strict  sense  the  foundation 
of  the  action,  as  in  a  complaint  to  construe  a  will,  and  so 
here,  upon  the  same  principle,  it  would  seem  that  the  mak- 
ing of  the  instrument  of  revocation  an  exhibit  was  author- 
ized, so  far  as  the  complaint  attacked  the  former  will, 
to  enable  the  court  to  determine  from  the  terms  of  the  sub- 
sequent instrument — and  all  of  them  would  have  to  be 
examined — whether  there  was  a  suflScient  revocation  of  the 
will  in  contest. 

Appellants'  counsel  further  contend  that  the  writing  of 
September  1,  1903,  is  conditional,  and  that  therefore  ap- 
pellee ought  to  have  alleged  performance  upon  her 

5.  part.     It  is  to  be  observed  that  the  things  which 
appellee  was  to  do  according  to  the  terms  of  said 

instrument  were  all  to  be  performed  in  the  lifetime  of  the 
decedent,  and  as  the  instrument,  if  a  will,  continued  revoc- 
able until  her  death,  no  estate  passed  to  which  her  stipula- 
tions could  attach,  either  as  conditions  precedent  or  condi- 
tions subsequent.  That  the  instrument,  at  least  in  part, 
was  a  will  in  law  we  shall  attempt  to  show  hereafter.     If 
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the  document  were  a  deed,  under  which  a  title  would  pass, 
the  protection  of  the  interests  of  the  grantor  might  incline 
the  court  to  construe  the  statement  of  the  agreement  to 
support  as  a  condition,  but  presumptively  a  will  speaks  as 
of  the  date  of  the  death  of  the  testator.  It  is  especially  un- 
likely  that   in   a   will    a   testator,    who   continues 

6.  throughout  the  master  of  his  own  discretion,  would 
attempt  to  protect  himself  b}*^  a  condition  precedent 

This  takes  the  case  out  of  the  range  of  cases  in  which  con- 
ditions have  been  implied  for  the  want  of  an  effectual  rem- 
edy in  the  grantor.  Richter  v.  Richter  (1887),  111  Ind. 
456.  Besides,  the  consideration  for  the  execution  of  the 
instrument  in  question  by  the  decedent  is  stated 

7.  to  be  love  and  affection,  as  well  as  the  things  prom- 
ised to  be  done  by  the  other  party,  so  it  would  seem, 

at  least  if  it  be  assumed  that  the  residuary  clause  is  a  will, 
in  which  it  is  presumed  that  the  testator's  bounty  is  an 
element,  that  the  case  comes  within  the  rule  that  in  the 
absence  of  express  words  a  condition  is  not  to  be  implied 
from  the  mention  of  a  consideration  if  it  does  not  go  to  the 
whole  consideration.  2  Parsons,  Contracts  (5th  ed.)^  527; 
Duke  of  8L  Albans  v.  Shore  (1789),  1  H.  Bl.  271,  and 
note,  p.  273,  containing  Boone  v.  Eyre  (1777),  and  see 
latter  case  in  note  (t)  to  Boone  v.  Eyre  (1779),  2 
W.  Bl.  *1312,  *1314;  Pordage  v.  Cole  (1607),  1 
Wms.  Saund.  320;  Ayer  v.  Emery  (1867),  14  Allen 
67;  Gould  v.  Brown  (1856),  6  Ohio  St  538.  Con- 
ditions are  not  favored,  and,  in  the  absence  of  ex- 

8.  press  terms  to  that  effect,  they  will  not  be  implied 
in  wills  unless   the   intent  is  clear.      Murphey  v. 

Brown  (1902),  159  Ind.  .106.  Here,  as  we  shall  hereafter 
show,  the  provisions  concerning  the  residuary  estate  can 
reasonably  be  disentangled  from  the  other  provisions  of 
the  instrument,  and  as  it  may  be  satisfied  in  any  event  by 
treating  the  stipulations  of  appellee  as  covenants, 

9.  or  by  the  assumption  that  the  statement  of  the  por- 
tion of  the  consideration  which  was  valuable  was  in 
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the  nature  of  a  recital,  and  indulging,  as  we  may,  the  pre- 
sumption that  it  was  really  the  intention  of  decedent  to 
make  appellee,  to  a  large  extent  at  least,  the  recipient  of 
her  bounty,  we  deem  it  clear  that  we  should  not  treat  the 
provisions  concerning  support  as  conditions  which  were 
punctiliously  to  be  performed  in  every  particular  to  avoid 
a  forfeiture. 

Appellants'  counsel  further  urge  in  support  of  their  de- 
murrer that  the  instrument  of  September  1,  1903,  was  a 
contract,  and  that,  therefore,  decedent  was  not  au- 

10.  thorized  to  dispose  of  the  property  she  received  from 
her  deceased  husband,  by  means  of  such  an  instru- 
ment. As  appellee  made  the  copy  of  the  will  of  John  Mc- 
Glinn  an  exhibit  pursuant  to  the  order  of  the  court,  as 
moved  by  appellants,  and  as  said  will  was  not  a  proper 
exhibit  under  the  code,  we  are  of  opinion  that  the  question 
as  to  Esther  ^McGlinn's  authority  to  execute  said  instru- 
ment in  disposition  of  the  estate  is  not  presented  by  the 
demurrer.  Tlie  question  does  arise  upon  the  evidence, 
however,  and  with  the  preliminary  statements  that  at  the 
time  of  the  execution  of  the  writing  in  question  said  dece- 
dent was  eighty-two  years  of  age,  that  she  had  none  but 
collateral  kindred,  that  the  appellee  had  been  reared  by 
decedent,  that  they  had  lived  together  much  of  the  time 
afterwards,  that  decedent  had  received  under  her  husband's 
will  about  $17,000  worth  of  property,  and  that  she  had  no 
further  estate,  we  proceed  to  the  consideration  of  the  law 
question  presented. 

It  appears  from  the  English  authorities  prior  to  the  en- 
actment of  the  English  wills  act  of  1837   (I  Vict  c.  26) 
that  there  was  judicial  sanction  for  the  probating 

11.  of  almost  everv'  kind  of  document  whereby  property 
could  be  disposed  of  or  affected,  among  which  we 

may  enumerate  deeds,  contracts,  promissory  notes,  bills  of 
pxchanfire,  letters,  and  diary  entries.  Castor  v.  Jones 
(1882),  86  Ind.  289,  and  cases  cited;  note  to  Ferris  v. 
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Neville  (1901),  89  Am.  St  480;  note  to  Burlington  Unir 
versity  v.  Barrett  (1867),  92  Am.  Dec.  376;  Hunt  v.  Hunt 
(1828),  4  X.  H.  434,  436,  17  Am.  Dec.  438;  30  Am.  and 
Eng.  Ency.  Law  (2d  ed.),  573,  and  cases  cited.  A  will 
may  be  defined,  with  sufficient  accuracy  for  present  pur- 
poses, as  any  instrument,  executed  with  the  formal- 

12.  ities  required  by  law,  whereby  a  person  makes  a 
disposition  of  his  property  to  take  effect  after  his 

death.  1  Redfield,  Wills  (4th  ed.),  *5;  Hahergham  v. 
Vincent  (1793),  2  Ves.,  Jr.,  204;  McCarty  v.  Waterman 
(1882),  84  Ind.  550;  Robinson  v.  Brewster  (1892),  140 
111.  649,  30  N.  E.  683,  33  Am.  St  265 ;  Cover  v.  Stem 
(1887),  67  Md.  449,  10  Atl.  231,  1  Am.  St  406;  note  to 
Ferris  v.  Neville,  supra.  It  is,  of  course,  essential  to  dis- 
tinguish between  such  provisions  and  those  in  which  the 
beneficiary  takes  some  interest,  vested  or  contingent,  upon 
the  execution  of  the  instrument.  It  is  of  the  essence  of  a 
testamentary  disposition  of  property  that  it  be  purely 
posthumous  in  operation,  since  during  life  the  intent  of 
the  testator  must  continue  ambulatory. 

It   affords  no  objection  whatever  to  the  testamentary 

character  of  an  instrument  that  it  contains  provisions  of  a 

contractual  nature.    Hahergham  v.  Vincent,  supra; 

13.  Green  v.  Proude   (1675),  1  Mod.   117;  Hixon  v. 
Wytham    (1675),    1    Ch.    Cas.    248,    Finch    195; 

Thorold  v.  Thorold  (1809),  1  Phil.  Ecc.  1;  Masterman  v. 
Maberly  (1829),  2  Hagg.  Ecc.  235;  Lautenshlager  v.  Laur 
fenshlagcr  (1890),  80  Mich.  285,  45  N.  W.  147;  Armr 
strong  v.  Armstrong  (1874),  4  Baxt.  357;  Jordan  v.  Jor- 
dan  (1880),  65  Ala.  301;  Gage  v.  Gage  (1841),  12  K  H. 
371;  Symmes  v.  Arnold  (1851),  10  Ga.  506;  Turner  v. 
Scott  (1866),  51  Pa.  St.  126.  Of  course,  as  respects  the 
same  subject-matter,   a   document  could  not  be   a 

14.  contract,  passing  an  interest  in  the  property,  and  a 
will,  any  more  than  two  objects  could  occupy  the 

same  space  at  the  same  time.     The  very  attaching  of  rights 
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in  the  property  by  another  precludes  the  exercise  of  that 
continued  authority  upon  the  part  of  the  original  owner 
which  is  of  the  essence  of  testamentary  power.  But  we 
think  it  may  be  affirmed,  as  a  just  deduction  from  the 
cases,  that  no  matter  by  what  name  the  parties  may  call 
their  agreement,  or  to  what  extent  there  may  be  contractual 
provisions  in  it,  yet  if  a  provision  of  a  clearly  testamentary 
character  is  found  in  the  writing  and  it  is  witnessed  in 
accordance  with  the  requirements  of  law,  it  may  operate 
as  a  will.  Habergham  v.  Vincent,  supra;  Oreen  v.  Proude, 
supra;  Castor  v.  Jones,  supra;  Oage  v.  Oage,  supra;  Reed 
V.  Hazleton  (1887),  37  Kan.  321,  15  Pac.  177;  Turner  v. 
Scott,  supra. 

As  to  the  animus  testandi,  concerning  which  appellants' 
counsel  raise  a  question,  we  have  to  observe  that  a  case  in 

which  a  testamentary  provisfon  clearly  appears  is 
16.     to  be  broadly  differentiated  from  a  case  arising  out 

of  some  ambiguous  act,  as  the  indorsement  of  a 
promissory  note.  In  the  former  case  parol  evidence  would 
be  wholly  unnecessary,  for  the  animus  testandi  does  not 
depend  upon  the  maker's  realization  that  the  instrument  he 
is  executing  is  a  will,  but  upon  his  intention  to  create  a 
revocable  disposition  of  his  property  to  take  effect  after  his 
death.  Kenney  v.  Parks  (1899),  125  Cal.  146, 57  Pac.  772. 
In  the  instrument  before  us,  the  provision  of  item  two, 
commencing  with  the  words,  "in  addition  to  which  there 
shall  be  paid  to  said  Emma  L.  Krieg,  at  the  death  of  said 
Esther  McGlinn,  the  whole  of  the  residue  of  the  estate,  real, 
personal  and  mixed,  of  which  she  shall  die  seized,"  clearly 
looked  forward  to  the  death  of  the  latter,  and  may  be  given 
a  testamentary  operation.     The  word  "paid"  is  one  which 

is  often  loosely  used,  and  is  always  liberally  con- 
16.     strued.     Sheets'  Estate    (1866),   52  Pa-   St.   257, 

258.  At  the  best,  appellants'  counsel  cannot  escape 
the  proposition  that  aside  from  the  interest  in  the  house 
and  lot  which  decedent  undertook  to  convey  by  deed,  the 
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provision  that  appellee  should  have  at  decedent's 

17.  death  the  property  of  which  she  should  "die  seized" 
wholly  failed  to  identify  any  property  as  the  sub- 
ject-matter of  a  conveyance  in  presenti.     If  decedent  had 
refused  to  continue  to  live  with  appellee,  and  had,  with  the 

advice  of  her  husband's  executors,  conveyed  prop- 

18.  erty  to  provide  for  her  support,  or  if,,  having  pro- 
cured their  consent,  she  had  exercised  her  undoubted 

discretion  to  dispose  of  property  to  provide  herself  with 
comforts  which  it  would  have  to  be  said  that  appellee's 
undertaking,  in  view  of  her  scale  of  living,  did  not  contem- 
plate should  be  furnished,  the  latter  could  not  have  recov- 
ered such  property  upon  decedent's  death.  We  quote  as  illus- 
trative of  the  force  of  this  the  following  observations  of  the 
court  in  Brewer  v.  Baxter  (1870),  41  Ga.  212,  5  Am.  Rep. 
530:  "The  paper  writing  set  forth  in  the  record,  conveys 
only  such  of  the  described  property  as  the  maker  thereof 
'may  die  possessed  of;'  no  present  interest  in  the  property 
was  conveyed  to  the  three  sons,  and  until  the  death  of  the 
maker  of  the  instrument,  no  one  could  know  what  portion 
of  the  property  described  therein  he  would  die  possessed  of. 
Consequently,  the  instrument  conveyed  only  such  portion 
of  the  described  property  as  he  might  be  possessed  of  at 
the  time  of  his  death,  and  is,  in  law,  a  testamentary  dispo- 
sition of  the  property,  to  take  effect  at  the  death  of  the 
maker  of  the  instrument,  and  if  legally  executed,  may  be 
proved  as  such  in  the  proper  court."  See,  also,  McCarty  v. 
Waierman,  supra;  Reed  v.  Hazleton,  supra. 

As  to  the  undertaking  in  item  three,  whereby  decedent 
undertook  to  revoke  any  subsequent  will,  it  may  be  perti- 
nently asked  whether  the  provision  against  revoca- 

19.  tion  does  not  have  quite  as  much  tendency  to  show 
that  the  absolute  title  to  the  property  was  treated 

by  the  parties  as  remaining  in  said  decedent  as  it  does  to 
show  that  an  interest  was  attempted  to  be  conveyed,  but,  as 
we  have  already  pointed  out,  there  yet  remained  a  way  by 

Vol.  167— S 
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which  she  could  disappoint  the  expectations  of  appellee 
by  a  conveyance  inter  vivos,  so  that  decedent  would  not 
"die  seized"  of  the  property.  Besides,  it  is  to  be  remem- 
bered, that  if  said  instrument  should  not  be  construed  as  a 
will,  it  would  work  the  overthrow  of  the  provisions  in  favor 
of  John  M.  Krieg  and  Esther  Ellen  Bailey,  who  could  only 
take  as  legatees.  This  reinforces  the  view  that  the  instru- 
ment should  be  construed  as  testamentary. 

As  the  writing  in  question  contains  every  element  of  a 

valid  will,  and  was  incapable  of  operating  in  any  other 

way,  we  are  of  opinion,  that  the  animus  testandi 

20.  must  be  implied,  and  that  the  instrument  (suppos- 
ing that  it  had  been  regularly  executed)   was  not 

subject  to  be  controlled  by  parol  evidence  tending  to  show 
any  different  intent.  There  was  evidence,  however,  from 
which  the  jury  was  justified  in  finding  that  the  paper  was 
intended  as  a  will. 

But  supposing  that  by  putting  together  the  various  pro- 
visions of  the  writing  it  could  be  said  that  in  its  entirety 
it  amounted  to  an  expression,  even  if  somewhat  in- 

21.  coherent,  of  an  intent  to  pass  an  interest  in  the 
property,  yet,  as  must  be  admitted,  there  is  room 

for  the  other  construction,  and  the  question  then  arises  as 
to  which  should  prevail.  And  at  this  point  we  may  suggest 
that  appellants  occupy  the  peculiarly  unfortunate  position 
of  contending  for  a  particular  interpretation,  not  for  the 
purpose  of  substantially  carrying  out  the  intention  of  the 
parties  to  the  instrument,  but  to  the  end  that  the  provisions 
thereof  may  be  extirpated,  root  and  branch.  Now,  it  is 
evident,  since  the  decedent  had  authority  to  dispose  of  one- 
half  of  her  deceased  husband's  estate  by  will,  that  an  inter- 
pretation which  would  nullify  the  instrument,  which  she 
caused  to  be  duly  witnessed  according  to  the  law  of  wills, 
is  not  to  be  adopted  if  it  can  reasonably  be  avoided.  *^Ut 
res  magis  valeat  quam  pereat" — that  the  thing  may  prevail, 
rather  than  be  destroyed — is  a  sound  rule  of  construction, 
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which  is  frequently  adopted  by  the  courts  to  effectuate  the 
intention  of  parties  to  written  instruments.  In  Boe  v, 
Tranmarr  (1757),  Willes  682,  3  Smith's  Lead.  Cas.  (9 
Am.  ed.)  1780,  a  deed  which  could  not  operate  as  a  release, 
because  it  attempted  to  convey  a  freehold  in  futuro, 

22.  was  upheld,  by  invoking  the  above  rule,  as  a  cove- 
nant to  stand  seized,  thus  giving  the  instrument  an 

operation  by  the  statute  of  uses,  although  it  was  intended 
to  be  a  deed  at  common  law.  In  delivering  the  opinion  of 
the  court,  Willes,  Lord  Chief  Justice,  after  calling  atten- 
tion to  the  rules  in  respect  to  the  exposition  of  deeds,  as 
laid  down  in  Sheppard's  Touchstone,  and  to  the  declaration 
of  Lord  Hale,  that  the  judges  ought  to  be  curious  and 
subtle  to  invent  reasons  and  means  to  make  acts  effectual, 
according  to  the  just  intent  of  the  parties,  adds:  "The 
judges  in  these  later  times  (and  I  think  very  rightly)  have 
gone  further  than  formerly,  and  have  had  more  considera- 
tion for  the  substance,  to  wit,  the  passing  of  the  estate 
according  to  the  intent  of  the  parties,  than  the  shadow, 
to  wit,  the  manner  of  passing  it."  The  learned  annotator 
of  Smith's  Leading  Cases,  in  his  opening  comment  upon 
said  case,  says:  "The  principle  which  it  carries  out,  and 
is  usually  cited  to  illustrate,  is  one  of  the  highest  impor- 
tance, and  is  indeed  the  main  one  upon  which  the  construc- 
tion of  every  written  instrument  hinges." 

The  doctrine  embodied  in  the  rule  of  construction  we  are 

considering  has  frequently  been  recognized  in  will  cases. 

Thus,  in  Hahergham  v.    Vincent   (1793),  2  Ves., 

23.  Jr.,  204,  225,  which  was  decided  after  extended 
argument  and  much  consideration,  Wilson,  J.,  said: 

"The  general  rule  is,  that,  when  a  man  has  expressed  a 
clear  intention  to  dispose  of  his  estate,  and  has  taken  an 
ineffectual  mode  of  doing  it,  yet,  if  the  instrument  can  be 
construed  in  another  manner  so  as  to  effectuate  his  inten- 
tion, the  ceremony  is  matter  of  form;  and  the  substance 
shall  be  carried  into  execution,  if  it  may  by  law.     *     ♦     ♦ 
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So  here^  though  the  testator  has  called  this  a  deed^  jet^  as 
the  intention  was  to'  complete  what  was  incomplete  by  the 
will,  as  it  is  in  writing,  and  signed,  and  as  to  some  pur- 
poses, perhaps  to  all,  it  may  have  a  legal  operation,  if  testa- 
mentary, in  order  to  sustain  the  intention  it  is  fair  so  to 
consider  it ;  and  I  do  not  know  any  rule  that  stands  in  the 
way."  In  Milledge  v.  Lamar  (1816),  4  Des.  (S.  0.)  617, 
James,  J".,  in  considering  whether  an  instrument  in  form 
a  deed,  and  which  would  be  void  as  such,  could  operate  as 
an  executory  devise,  said :  "But  as  an  instrument  in  writ- 
ing, solemnly  executed,  this  court  appears  bound  to  give  it 
some  operation.  Now  the  doctrine  is,  that  when  a  man  has 
expressed  clearly  his  intention  to  dispose  of  his  estate,  and 
has  taken  an  ineffectual  mode  of  doing  it,  yet  if  the  instru- 
ments can  be  construed  in  another  manner,  so  as  to  effectu- 
ate his  purpose,  the  ceremony  is  matter  of  form,  and  the 
substance  shall  be  carried  into  execution,  if  it  may  by  law. 
And  although  this  paper  has  the  form  of  a  deed,  yet  as  it 
was  intended  to  take  effect  at  the  death  of  the  testator,  and 
is  ratified  by  his  will,  it  may  be  considered  as  testament- 
ary." In  the  same  case,  Desaussure,  J.,  said:  "The  in- 
strument under  consideration  may  be  so  construed,  if  it  be 
necessary  to  do  so,  in  order  to  give  effect  to  the  intention 
of  the  maker.  It  is  a  leading  object  with  courts  of  justice 
to  give  effect  to  the  intention  of  parties,  both  in  their  deeds 
and  wills.  3  Bacon's  Abr.,  393.  That  great  and  virtuous 
magistrate.  Lord  Hale,  said  in  the  case  of  Pibus  v,  Mitford 
[(1669),  1  Vent.  372],  (cited  in  1  Ves.,  Sr.,  153),  'that 
we  ought  to  serve  the  intent  if  we  can,  as  the  best  expositor 
we  can  go  by.' "  See,  also,  Thorold  v.  Thorold  (1809),  1 
Phil.  Ecc.  1 ;  Masterman  v.  Maherly  (1829),  2  Hagg.  Ecc 
235 ;  In  the  goods  of  Morgan  (1866),  L.  R.  1  P.  &  D.  214; 
Thompson  v.  Johnson  (1851),  19  Ala.  59;  Sharp  v.  Hall 
(1888),  86  Ala.  110,  5  South.  497, 11  Am.  St.  23;  Crocker 
V.  Smith  (1891),  94  Ala.  295,  10  South.  258,  16  L.  R.  A. 
576;  Crain  v.  Grain  (1858),  21  Tex.  790;  Broom's  Legal 
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Maxims,  *640;  Sheppard's  Touchstone,  82,  83;  1  Wil- 
liams, Executors  (Tth  Am.  ed.),  150. 

Cases  may  be  found  in  which  courts  have  exhibited  a 
like  anxiety  to  uphold  as  deeds  instruments  which  could 
not  operate  as  wills.  Such  cases  and  those  we  have  above 
referred  to  are  like  emanations  of  the  principle  "that  un- 
less an  instrument,  which  has  been  fully  executed,  from 
every  point  of  view  seems  to  be  a  nullity,  it  will  not  be 
intended  that  the  parties  meant  that  it  should  be  invalid, 
and  some  effect  will,  if  possible,  be  given  to  it"  Spencer 
V.  Bobbins  (1886),  106  Ind.  580. 

The  intent  to  execute  the  power  conferred  by  the  will  of 
John  McGlinn  appears  on  the  face  of  the  instru- 

24.  ment,  and  it  is  to  be  implied  from  the  circum- 
stances.   Rtnkenberger  v.  Meyer  (1900),  155  Ind. 

152,  and  cases  cited. 

Appellants,  by  cross-complaint,   attacked  the  execution 

by  decedent  of  the  instrument  of  September  1,  1903,  on  a 

nimiber  of  grounds,  among  which  it  is  sufficient  to 

25.  mention  unsoundness  of  mind  and  undue  influence. 
Upon  the  trial,  appellants,  in  an  appropriate  man- 
ner, offered  the  testimony  of  two  physicians  as  to  the  phys- 
ical and  mental  condition  of  said  decedent  a  number  of 
months  subsequent  to  the  signing  of  said  instrument,  and 
it  was  sought  to  prove  that  such  condition  must  have  existed 
at  the  time  in  question.  It  appeared  that  the  knowledge 
of  said  physicians  as  to  decedent's  condition  was  obtained 
while  treating  her  professionally,  but  John  Heaston,  as 
executor  of  the  will  of  April  30,  1903,  attempted  to  waive 
the  objection  that  they  were  incompetent.  Complaint  is 
made  that  the  court  refused  to  permit  appellants  to  prove 
by  said  physicians  the  facts  within  their  knowledge.  The 
statute  which  makes  physicians  incompetent  to  testify  to 
matters  concerning  their  patients  which  they  learn  by  rea- 
son of  their  professional  relation  contains  no  qualifying 
terms.    As  the  patient  may  waive  the  privilege,  since  it  is 
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for  his  benefit,  we  recognize  as  proper  the  holdings  of  this 
court  that  the  executor  of  the  patient  who  enjoyed  such 
privilege  may,  for  the  purpose  of  upholding  his  attempted 
testamentary  disposition  of  his  property,  waive  the  privi- 
lege which  the  statute  confers,  but  since  in  this  case  the 
attack  was  solely  upon  the  testamentary  instrument  of  Sep- 
tember 1,  1903,  we  should  regard  it  as  a  perversion  of  said 
holdings  to  attempt  to  apply  them  to  this  case.  It  appears 
from  the  record  that  the  wife  of  said  Ileaston  was  a  legatee 
under  the  former  will,  and  he  was  the  principal  witness  on 
behalf  of  appellants.  It  is  to  be  remembered  that  upon  the 
making  of  the  formal  proof  as  to  the  execution  of  the 
instrument,  it  became  incumbent  upon  appellants  to  show 
that  what  was  prima  facie  the  act  of  decedent  was  not  such 
in  law.  Had  this  contest  come  after  the  formal  probating 
of  the  instrument  of  September  1,  1903,  and  the  issuing 
of  letters  of  administration  with  the  will  annexed,  the 
holder  of  such  letters  would  have  been  charged  with  a  duty 
of  seeking  to  maintain  said  instrument,  and  he  alone,  in 
view  of  the  posture  of  the  case,  could  have  waived  the  priv- 
ilege of  his  decedent.  The  fact  that  these  steps  were  not 
taken  made  no  difference  so  far  as  the  former  will  was  con- 
cerned. Those  who  claimed  under  it  could  not  waive  the 
objection  to  a  disqualified  witness  in  order  that  they  might 
overthrow  what  was  prima  facie  the  valid  act  of  the  dece- 
dent, for  whose  benefit  the  statute  had  interposed  the  bar. 
It  was  not  a  race  of  diligence  as  to  who  could  first  procure 
the  probating  of  the  will  which  he  possessed,  so  as  to  put 
the  other  party  on  the  defensive.  A  waiver  must  have  its 
basis  in  the  right  of  the  decedent,  and  in  such  a  case  as  this 
it  can  only  be  invoked  by  the  executor  who  is  seeking  to 
support  what  prima  facie  at  least  was  the  valid  act  of  his 
testator.  See  Towles  v.  McCurdy  (1904),  163  Ind,  12; 
Brackney  v.  Fogle  (1901),  156  Ind.  535. 

In  the  portion  of  appellants'  brief  devoted  to  the  argu- 
ment of  the  cause,  their  counsel  complain  of  the  action  of 
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the  court  in  excluding  evidence  that  William  Krieg, 

26.  the  husband  of  appellee,  stated  in  the  presence  of 
the  executors  of  John  McGlinn's  estate  and  certain 

lawyers  whom  they  were  consulting  as  to  the  right  of  said 
Esther  to  enter  into  such  an  agreement  as  the  one  in  ques- 
tion, that  he  and  his  wife  desired  the  whole  of  the  estate 
for  keeping  said  decedent  The  competency  of  this  evi- 
dence is  claimed  on  the  ground  that  it  was  a  circumstance 
tending  to  show  undue  influence.  While  we  recognize  the 
legal  proposition  that  such  influence  may  in  some  circum- 
stances be  made  out  without  direct  proof  of  the  actual 
exercise  thereof,  yet  we  seriously  doubt  whether  there  was 
enough  evidence  to  warrant  the  submission  of  such  ques- 
tion in  this  case.  Teegarden  v.  Lewis  (1896),  145  Ind. 
98;  Slayhach  v.  Witt  (1898),  161  Ind.  376.  It  also  ap- 
pears to  us  that  appellants  in  other  instances  had  the  bene- 
fit of  the  ultimate  facts  sought  to  be  proved.  But  granting 
that  there  was  technical  error  in  excluding  the  evi- 

27.  dence,  appellants  are  not  entitled  to  a  reversal  on 
account  thereof,  because  of  the  state  of  the  record. 

The  rulings  were  respectively  made  the  tenth,  thirteenth, 
fourteenth  and  seventeenth  grounds  for  a  new  trial.  The 
practice  was  pursued  in  each  instance  of  setting  out  in  the 
motion  what  purported  to  be  a  transcript  of  a  number  of 
questions,  together  with  the  offers  to  prove  and  the  rulings 
of  the  court,  and  where  such  answers  were  permitted,  they 
are  also  set  out.  In  each  instance  the  assignment  of  the 
ground  for  a  new  trial  was  joint,  and  appellants  have  there- 
fore taken  upon  themselves  the  burden  of  showing  that  all 
of  the  rulings  embraced  within  a  particular  cause  for  a  new 
trial  were  erroneous.  Cincinnati,  etc,  R,  Co.  v.  Madden 
(1893),  134  Ind.  462;  Lawrence  v.  Van  Buskirh  (1895), 
140  Ind.  481;  Indiana,  etc.,  R.  Co..v.  Snyder  (1895),  140 
Ind.  647;  Masterson  v.  State  (1896),  144  Ind.  240;  Sie- 
vers  V.  Peters,  etc.,  Lumber  Co.  (1898),  151  Ind.  642. 
Each  ground  for  a  new  trial,  as  a  joint  one,  may  be  de- 
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fended  on  the  ground  either  that  a  question  embraced 
therein  was  leading  or  called  for  a  conclusion  or  for  matter 
prima  facie  privileged,  or  that  it  was  followed  by  legal 
argument,  instead  of  an  offer  to  prove,  and  in  one  instance, 
concerning  which  complaint  is  made  of  the  ruling  on  the 
motion  for  a  new  trial,  the  motion  states  that  the  objection 
to  the  exclusion  of  the  evidence  was  overruled,  instead  of 
sustained.  Counsel  have  also  failed  to  comply  with  the 
rules  of  this  court  both  in  respect  to  pointing  out  the  page 
and  line  where  the  particular  ruling  may  be  found  and  in 
failing  to  state  the  proposition  under  the  points-and-au- 
thorities  subdivision  of  their  brief,  as  required  by  rule 
twenty-two  of  this  court.  It  is  further  objected  that  the 
court  erred  in  permitting  witnesses  who  had  long 

28.  been  acquainted  with  said  decedent  to  testify  as  to 
their  opinion  that  she  was  of  sound  mind.     The 

particular  objection  which  is  thus  advanced  is  that  said 
witnesses  did  not  state  facts  sufficient  to  be  made  the  foun- 
dation of  an  opinion  as  to  the  mental  condition  of  said 
decedent.  There  is  no  merit  in  these  objections,  especially 
in  view  of  the  fact  that  the  witnesses  were  called  for  the 
purpose  of  proving  that  said  decedent  was  sane.  They  cer- 
tainly revealed  a  sufficient  acquaintance  with  her  so  that 
the  court  was  authorized  to  submit  the  question  as  to  the 
weight  of  their  opinion  to  the  jury.  Colee  v.  State  (1881), 
75  Ind.  511,  514;  Ryman  v.  Crawford  (1882),  86  Ind. 
262;  Goodwin  v.  State  (1884),  96  Ind.  550,  558;  Blums 
V.  State  (1900),  154  Ind.  343. 

The  question  whether  the  court  erred  in  the  giving  and 

refusal  of  particular  instructions  is  discussed  in  the  brief 

of  appellants  at  some  length.     The  point  is  made, 

29.  however,  by  the  other  side  that  all  of  these  matters 
are  included  within  a  joint  assignment  of  errors, 

and  we  are  of  opinion  that  this  is  the  case.  Kackley  v. 
Evansville,  etc.,  R,  Co,  (1893),  7  Ind.  App.  169.  As  it  is 
not  claimed  that  the  court  erred  in  all  of  these  rulings,  we 
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are  not  called  on  to  consider  the  particular  questions  con- 
cerning the  instructions  which  counsel  have  sought  to  raise. 
Conrad  v.  State  (1896),  144  Ind.  290;  Masterson  v.  State 
(1896),  144  Ind.  240;  Lawrence  v.  Van  BuskirJc  (1895), 
140  Ind.  481;  Cincinnati,  etc.,  R.  Co.  v.  Madden  (1893), 
134  Ind.  462;  Moore  v.  Orr  (1894),  10  Ind.  App.  89. 

Finally,  it  is  urged  that  the  verdict  was  contrary  to  the 
evidence.     We  have  already  considered  every  question  that 

was  really  deserving  of  consideration   which   was 
30.     presented  under  the  above  ground  for  a  new  trial. 

Beyond  that  we  may  state  that  appellee  was  only 
called  on  to  make  formal  proof  in  order  to  sustain  her  case, 
and  even  within  the  field  of  controversy  as  to  the  due  exe- 
cution of  said  will,  the  jury  was  wholly  justified  in  return- 
ing the  verdict  in  favor  of  appellee. 
Judgment  affirmed. 


Ryan  v.  Rhodes,  Superintendent,  et  al, 

[No.  20,645.     Filed  December  6,  1905.     Rehearing  denied  June 

29,  1906.] 

1.  Judgment. — Collateral  Attack. — Industrial  School  for  Girls. 
— Commitment — The  judgment,  though  erroneous,  of  a  court 
of  superior  jurisdiction  committing  a  married  girl  under  fifteen 
years  of  age  to  the  Indiana  Industrial  School  for  Girls  under 
the  act  of  1903  (Acts  1903,  p.  91)  is  not  subject  to  a  collateral 
attack,  where  the  court  had  jurisdiction  over  the  person, 
p.  123. 

2,  Habeas  Corpus. — To  Release  Prisoner. — Collateral  Attack. — 
An  attempt,  by  habeas  corpus,  to  obtain  the  release  of  a  per- 
son in  custody  under  the  judgment  of  a  court  is  a  collateral 
attack  on  the  judgment  of  such  court,     p.  124. 

8.  Same. — Correcting  Errors. — Appeal  and  Error. — The  writ  of 
habeca  corpus  cannot  be  used  to  correct  the  errors  a  court 
may  have  made  in  its  judgment  committing  the  plaintiff. 
p.  124. 

4.  Pabtibs. — Husband  and  Wife. — Industrial  School  for  Girls. — 
Commitment. — ^In  a  proceeding  to  commit  an  alleged  incorrigi- 
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ble  girl  under  fifteen  years  of  age  to  the  Industrial  School  for 
Girls  (Acts  1903,  p.  91),  the  husband  of  such  girl  is  neither  a 
proper  nor  a  necessary  party,  p.  124. 
5.  Judgment. — Collateral  Attack. — Issues. — Questions  Capable 
of  Litigation. — All  questions  which  might  have  been  litigated 
under  ^e  issues  in  a  cause  are  conclusively  settled  by  the  judg- 
ment therein  as  against  a  collateral  attack,     p.  126. 

From  Superior  Court  of  Marion  County  (68,618)  ;  Vin- 
son Carter,  Judge. 

Action  by  William  A.  Ryan  against  Emily  Rhodes,  as 
Superintendent  of  the  Indiana  Industrial  School  for  Girls 
and  others.  From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

A.  F.  Knotts,  F.  M.  Conroy  and  James  W.  Noel,  for  ap- 
pellant 

Charles  W.  Miller,  Attorney-General,  C.  C.  Hadley,  L. 
G.  Rothschild,  W.  C.  Geake  and  Charles  A.  Weathers,  for 
appellees. 

Monks,  J". — This  proceeding  was  brought  by  appellant 
to  obtain,  by  writ  of  habeas  corpus,  the  discharge  of  his 
wife,  an  infant  under  fifteen  years,  from  the  Indiana  In- 
dustrial School  for  Girls.  On  motion  of  appellees,  the  writ 
of  habeas  corpus  was  quashed,  and  the  court  rendered  final 
judgment  against  the  appellant. 

It  appears  from  the  application  for  the  writ  that  Fay 
Ryan  was  on  June  27,  1904,  committed  by  the  Lake  Supe- 
rior Court  to  said  industrial  school  under  the  first  clause  of 
§8273  Burns  1901,  §6180  R.  S.  1881  and  irorner  1901, 
as  amended  by  the  act  of  1903  (Acts  1903,  p.  91,  §8273 
Bums  1905),  on  the  complaint  of  her  father  that  she  was 
incorrigible  and  beyond  his  control.  It  is  alleged  in  said 
application  that  said  Fay  Ryan  and  appellant  were  mar- 
ried on  November  23,  1902,  and  were  husband  and  wife  at 
the  time  of  said  commitment.  Appellant  insists  that  §8273, 
supra,  as  amended  by  the  act  of  1903,  supra,  only  applies 
to  unmarried  females  under  fifteen  years  of  age,  for  which 
reason  the  commitment  of  Fay  Ryan,  who  was  the  wife  of 
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appellant,  although  under  the  age  of  fifteen  years,  to  the 
Indiana  Industrial  School  for  Girls  was  a  nullity. 

It  is  not  necessary  to  determine  whether  said  section  ap- 
plies to  married  females  under  the  age  of  fifteen  years. 
The  Lake  Superior  Court  is  a  court  of  general  juris- 
1.  diction,  and  there  is  no  claim  that  it  did  not  have 
jurisdiction  to  entertain  and  decide  proceedings  to 
commit  the  persons  mentioned  in  §8273,  supra,  as  amended 
in  1903,  to  the  Indiana  Industrial  School  for  Girls. 
Whether  this  particular  case,  in  which  appellant's  wife  was 
committed,  actually  belonged  to  that  class  is  not  material  in 
this  proceeding.  Said  court  was  called  upon  to  decide 
whether  it  did  or  did  not.  This  judgment,  if  conceded  to  be 
erroneous,  is  impervious  to  collateral  attack.  Koepke  v.  Hill 
(1901),  157  Ind.  172,  87  Am.  St.  161,  and  cases  cited; 
Williams  V.  Hert  (1901),  157  Ind.  211,  87  Am.  St.  203; 
Winslowv.  Green  (1900),  155  Ind.  368;  Oillespie  v.  Rump 
(1904),  163  Ind.  457;  Welty  v.  Ward  (1905),  164  Ind. 
457;  Cruthersv.  Bray  (1903),  159  Ind.  685;  Bruce  v.  Os- 
good (1900),  154  Ind.  375,  378,  and  cases  cited;  Gold  v. 
Pittsburgh,  etc.,  R,  Co.  (1899),  153  Ind.  232,  240-247; 
Eiatt  V.  Town  of  Darlington  (1899),  152  Ind.  570,  575- 
579,  and  cases  cited;  Evansville  Ice,  etc.,  Co.  v.  Winsor 
(1897),  148  Ind.  682, 690-692, and  cases  cited;  Board,etc., 
V.  Harrell  (1897),  147  Ind.  500,  502,  503,  and  cases  cited; 
Jones  V.  Cullen  (1895),  142  Ind.  335,  342-347,  and  cases 
cited;  Perkins  v.  Hayward  (1892),  132  Ind.  95,  102-105; 
Soules  V.  Robinson  (1903),  158  Ind.  97,  99-101,  92  Am. 
St  301.  Said  court,  by  committing  said  Fay  Ryan,  must 
have  decided  either  that  a  married  female  under  the  age  of 
fifteen  years  came  within  the  provision  of  the  first  clause  of 
§8273,  supra,  or  that  she  was  an  unmarried  female,  and 
either  of  such  decisions  if  made,  even  if  erroneous,  under 
the  cases  cited,  is  binding  and  conclusive  until  set  aside. 

It  is  evident  that  said  judgment  of  the  Lake  Superior 
Court  is  not  void,  and  is  not  therefore  subject  to  collateral 
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attack  by  writ  of  habeas  corpus  or  otherwise.  Sovles 

2.  V.  Robinson,  supra;  Lee  v.  McClelland  (1901),  157 
Ind.  84,  89,  90,  and  cases  cited ;  Williams  v.  Hert, 

supra;  Koepke  v.  Hill,  supra;  Winslow  v.  Oreen,  supra. 
This  proceeding  by  habeas  corpus  cannot  be  used  to  cor- 
rect errors,  if  any,  in  the  case  in  which  said  com- 

3.  mitment  was  made.      Welty  v.    Ward,  supra,  and 
cases  cited;  Williams  v.  Hert,  supra;  Oillespie  v. 

Rump,  supra. 

Judgment  affirmed. 

Oillett,  C.  J.,  took  no  part  in  the  decision  of  this  cause. 

On  Petition  for  Rehearing. 

Jordan,  C.  J. — Appellant  petitions  for  a  rehearing  in 

this  cause,  and  his  learned  counsel  has  from  his  standpoint 

presented  an  able  and  extensive  argument  in  sup- 

4.  port  of  the  petition.    The  argument  is  advanced  that 
the  judgment  of  the  Lake  Superior  Court  affected 

the  personal  and  sacred  domestic  rights  of  appellant  with- 
out his  being  a  party  to  the  proceedings  in  which  the  judg- 
ment was  rendered ;  that  for  this  reason  he  had  no  remedy 
by  appeal,  and  the  only  one  open  to  him  now  for  asserting 
and  enforcing  the  legal  rights  which  he  claims  in  securing 
the  liberation  of  his  wife  from  the  institution  to  which, 
under  the  judgment,  she  was  committed,  is  the  remedy 
which  he  now  herein  invokes. 

But  under  the  statute  involved  in  the  action  instituted 
in  the  Lake  Superior  Court  appellant  was  neither  a  neces- 
sary nor  proper  party.  It  might  with  equal  force  be  argued 
that  had  his  infant  wife  been  charged  with  and  convicted 
in  a  court  of  competent  jurisdiction  of  having  violated  a 
penal  law  of  this  State,  and,  as  a  punishment  for  such  vio- 
lation, committed  to  prison,  appellant,  by  reason  of  the  fact 
thait  he  was  not  a  party  in  the  criminal  prosecution,  would 
have  been  entitled  to  the  right  to  secure  her  release  by  writ 
of  habeas  corpus.    He  certainly  is  in  no  better  position  to 
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avail  himself  of  the  remedy  which  he  seeks  herein  under  the 
facts  than  he  would  be  in  the  case  which  we  have  supposed. 
In  either  his  right  to  secure  her  release  by  writ  of  habeas 
corpus  must  rest  on  the  fact  that  there  was  an  absence  or 
lack  of  jurisdiction  on  the  part  of  the  court  over  the  sub- 
ject-matter, and  not  the  fact  merely  that  the  court  erred 
in  construing  the  statute  under  which  the  proceedings  or 
action  were  had,  and  that  its  judgment  was  therefore  wrong. 

Wlien  the  father  of  appellant's  minor  wife  presented  his 
petition  to  the  Lake  Superior  Court,  charging  therein  that 
his  said  daughter  was  incorrigible,  etc.,  the  jurisdiction  of 
that  court  over  the  subject-matter  was  thereby  invoked. 

The  statute  under  which  the  proceedings  in  question  were 
had  invested  that  court  with  complete  jurisdiction  over  the 
subject-matter,  and  under  the  complaint  filed  the  court 
was,  in  effect  at  least,  requested  to  determine  or  decide  as 
to  its  power  under  the  facts  to  commit  the  incorrigible  in- 
fant to  the  care  and  custody  of  the  institution  in  question, 
as  provided  by  the  statute. 

Whether  the  law  was  intended  to  apply  alone  to  unmar- 
ried females  under  the  age  of  fifteen  years,  or  whether  it 
embraced  all  within  the  age  mentioned,  whether  married 
or  unmarried,  was  a  matter  for  the  determination  of  the 
court  in  placing  an  interpretation  upon  the  statute.  That 
issue  or  question  was  tendered  or  presented  by  the  com- 
plaint, and  under  the  judgment  of  the  court  it  was,  if  not 
expressly,  at  least  impliedly,  settled  or  determined  ad- 
versely to  appellant's  contention.  Possibly  the  court 
may  not  have  been  apprised  of  the  fact  that  the  defendant 
was  married.  Nothing  to  the  contrary  appearing,  it  may 
liave  assumed  that  she  was  not,  as  she  had  not  attained  the 
age  fixed  by  the  statute  for  females  to  enter  into  the  mar- 
ried relation.  But,  as  originally  asserted,  the  question, 
whether  a  married  infant  under  the  age  of  fifteen  years 
came  within  the  meaning  of  the  statute,  was,  impliedly  at 
least,  tendered  or  presented  by  the  proceedings. 
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The  rule  is  well  settled  since  the  decision  of  this  court  in 
Fischli  V.  Fischli  (1825),  1  Blackf.  *360,  12  Am.  Dec 
261,  that  a  judgment  in  an  action  or  proceeding 
6.  determines  or  settles  all  material  issues  involved  be- 
tween the  parties  to  the  action  and  all  matters  which 
might  have  been  properly  litigated  and  settled  within  the 
issues  tendered  or  made  by  the  pleading,  and  to  this  extent 
the  judgment  is  not  subject  to  a  collateral  attack.  Van 
Fleet,  Former  Adjudication,  p.  2;  Faught  v.  Fwught 
(1884),  98  Ind.  470. 

In  addition  to  the  authorities  cited  in  the  original  opin- 
ion, see  Stoy  v.  Indiana,  etc..  Power  Co.  (1906),  166  Ind,. 
316,  and  authorities  cited;  1  Elliott,  Gen.  Prac,  §246. 

We*  have  again  given  this  case  a  careful  consideration, 
and  are  fully  satisfied  with  the  conclusions  reached  at  the 
former  hearing. 

Petition  for  rehearing  overruled. 


Haag  v.  Deter. 

[No.  20,879.  Filed  June  29,  1906.] 
Appeal  and  Error. — Vacation  Appeal. — Parties. — Assignment  of 
Errors.— Where  one  of  two  joint  judgment  defendants  appeals 
and  does  not  make  his  codefendant  a  party  to  the  assignment 
of  errors,  the  appeal  will  be  dismissed,  though  notice  of  such 
appeal  was  served  on  such  codefendant. 

From  Wabash  Circuit  Court ;  A.  H.  Plummer,  Judge. 

Action  by  Melissa  Deter  against  Ilenrv  M.  Haag  and 
another.  From  a  judgment  for  plaintiff,  said  Haag  ap- 
peals. Transferred  from  Appellate  Court  under  §1337u 
Bums  1901,  Acts  1901,  p.  590.    Appeal  dismissed. 

McCracJcen  &  Eikenbnry,  for  appellant. 

Reasoner  &  Ward,  for  appellee. 

Per  Curiam. — In  the  court  below  appellee  recovered  a 
joint  judgment  against  appellant  and  one  Enyart,  and  from 
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said  judgment  appellant  seeks  to  prosecute  a  vacation  ap- 
peal. Ifotice  has  been  served  on  Enyart,  but  he  has  not 
been  named  as  a  party  in  the  assignment  of  errors.  Appel- 
lee makes  this  point,  and  insists  on  a  dismissal  of  the 
appeal.  Rule  six  of  this  court  requires  that  "the  assign- 
ment of  errors  shall  contain  the  full  names  of  all  the  par- 
ties," and  imder  the  settled  practice  this  appeal  must  be 
dismissed.  Elliott,  App.  Proe.,  §323;  Ewbank's  Manual, 
§126. 

It  is  so  ordered. 


Beery  et  al.  v.  Driver  et  al. 

[No.   20,668.     Filed    March    8,    1906.     Rehearing   denied   June 

29,  1906.] 

1.  Appeal  and  Error. — Inatructiona, — Bill  of  Exceptions, — In- 
structions saved  by  a  special  bill  of  exceptions  duly  signed  and 
filed  by  the  trial  judge  and  showing  the  proper  exceptions 
taken,  are  a  part  of  the  record,    p.  129. 

2.  Drains. — Remonatranees. — Joint — When  Proper, — All  re- 
monstrators  to  a  ditch  proceeding  may  properly  join  in  a 
remonstrance  against  same  on  the  grounds  that  the  benefits 
thereof  would  not  equal  the  expense,  and  that  it  would  not  be 
of  public  utility.  Yeoman  v.  ShcLeffer,  155  Ind.  308,  distin- 
guished,   p.  129. 

3.  Same. — Cleaning. — Duty  of  Landowners. — Under  §§5637,  5638 
Bums  1901,  Acts  1893,  p.  271,  and  Acts  1891,  p.  47,  §2,  it  is  the 
imperative  duty  of  the  landowners  through  whose  lands  a  pub- 
lic ditch  is  constructed,  annually  to  clean  out  the  same  without 
waiting  for  the  orders  of  the  township  trustee,    p.  129. 

4.  Same. — Obstructions. — New  Drains  Because  of, — Landowners, 
through  whose  negligence  and  failure  of  duty  a  public  ditch 
has  become  obstructed  and  rendered  unfit  for  drainage,  cannot, 
because  of  such  obstructions,  establish  a  new  drain  and  thereby 
shift  the  burden  of  clearing  such  obstructions  upon  other  peo- 
ple,   p.  132. 

5.  Trial. — Instructions. — Drains. — Public  Utility. — Where  there 
was  evidence  tending  to  show  that  an  existing  ditch,  if  cleaned, 
would  serve  all  purposes,  and  that  the  construction  of  the  pro- 
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posed  drain  was  an  attempt  to  shift  upon  others  the  expense 
of  clearing  the  obstructions,  it  was  error  to  instruct  that  the 
purpose  of  petitioners  was  not  a  question  and  that  the  public 
utility  of  the  proposed  drain  was  the  only  question,    p.  132. 

6.  Trial. — Instructions. — Invasion  of  Province  of  Jury. — Drains. 
— ^An  instruction  in  a  drainage  proceeding,  which  assumes  that 
the  proposed  drain  will  reclaim  wet  lands,  render  the  commu- 
nity more  healthful  and  benefit  a  public  highway,  is  erroneous 
where  such  facts  are  controverted,     p.  133. 

7.  SAME^-^Instructions. — Applicability, — ^It  is  not  error  to  re- 
fuse to  give  an  instruction  not  applicable  to  the  case.    p.  133. 

8.  Evidence. — Opinions. — Drains. — It  is  improper  to  ask  a  lay 
witness  in  a  drainage  proceeding  whether  the  proposed  drain 
would  be  more  effectual  in  carrying  off  the  water  than  the 
present  one  if  cleaned,  since  that  is  a  question  for  the  deter- 
mination of  the  jury,  and  is  capable  of  proof  otherwise,    p.  133. 

From  Allen  Circuit  Court;  Owen  N.  Heaton,  Special 
Judge. 

Drainage  proceedings  by  John  S.  Driver  and  others 
against  which  Henry  Beery  and  others  remonstrate.  From 
a  judgment  for  petitioners,  remonstrants  appeal.   Reversed. 

Aiken  &  Belot  and  W.  &  E.  Leonard,  for  appellants. 

Thomas  E.  Ellison  and  Hugh  0.  Kecgan,  for  appellees. 

MoNTGOMEKY,  J. — This  IS  a  proceeding  for  the  estab- 
lishment of  a  ditch,  begun  before  the  Board  of  Commission- 
ers of  the  County  of  Allen,  in  which  ap^llees  were  peti- 
tioners and  appellants  were  remonstrators.  The  board 
rendered  a  final  judgment  establishing  the  ditch,  from 
which  an  appeal  was  taken  to  the  circuit  court,  where  a 
trial  by  jury  resulted  in  a  verdict  and  judgment  in  favor 
of  the  petitioners. 

Appellants  jointly  and  severally  assign  as  error  the  over- 
ruling of  their  motion  for  a  new  trial. 

Complaint  is  made  in  the  motion  for  a  new  trial  of  the 
insufficiency  of  the  evidence  to  sustain  the  verdict,  and  of 
the  giving  and  refusing  to  give  certain  instructions,  and 
other  errors  of  law  occurring  upon  the  trial. 
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Appellees'  counsel  insist  that  the  instructions  are  not 
in  the  record,  but  they  are  manifestly  mistaken.     The  in- 
structions were  all  properly  embraced  in  a  special 

1.  bill  of  exceptions  duly  signed  and  filed  by  the  trial 
judge,  from  which  it  appears  that  at  the  time  of 

giving  the  instructions  complained  of  appellants'  counsel 
duly  excepted  to  the  giving  of  each  of  the  same,  and  also 
excepted  to  the  refusal  to  give  each  instruction  tendered  by 
them  and  refused  by  the  court. 

The  only  issues  presented  for  trial  upon  appeal  were 
whether  the  aggregate  benefits  would  exceed  the  total  ex- 
pense of  the  ditch,  and  whether  the  same  would  be 

2.  of  public  utility.  Appellants  joined  in  the  remon- 
strance and  in  the  motion  for  a  new  trial.  Appel- 
lees' counsel  suggest  that  upon  the  authority  of  Yeoman  v. 
Shaeffer  (1900),  165  Ind.  308,  separate  remonstrances  and 
motions  for  a  new  trial  should  have  been  filed.  This  objec- 
tion if  tenable  should  have  been  raised  in  a  proper  manner 
in  the  court  below;  but,  where  parties  have  the  requisite 
qualifications,  there  can  be  no  impropriety  in  their  joining 
in  a  remonstrance,  upon  grounds  not  affecting  their  inter- 
ests severally,  but  of  a  general  character,  and  of  a  nature,  if 
true,  to  defeat  the  work  as  an  entirety.  The  questions  in- 
volved are  properly  presented,  and  appellees'  objections  are 
untenable  and  cannot  be  sustained. 

We  cannot  reverse  the  case  upon  the  weight  of  the  evi- 
dence. 

At  the  request  of  appellees'  counsel  the  court  gave  to  the 

jury  the  following  instruction:     "I  further  instruct  you 

that  there  is  no  legal  duty  resting  upon  these  peti- 

3.  tioners  to  keep  a  ditch  through  their  premises  open 
and  free  from  obstructions,  except  at  the  time  and 

in  the  manner  they  are  required  to  do  by  the  county  sur- 
veyor and  the  tovmship  trustee.  You  will  therefore  not 
consider  whether  it  is  the  fault  of  any  one  that  the  present 
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ditch  is  obstructed  and  insuflBcient  to  carry  off  what  water 
comes  through  it.  The  reasons  for  'the  condition  do  not 
concern  us  in  the  trial  of  this  cause." 

The  court  refused  to  give  the  following  instruction  re- 
quested by  appellants:  "If  you  find  from  the  evidence  in 
this  cause  that  the  plaintiffs,  who  are  the  petitioners  for  the 
construction  of  the  proposed  ditch,  permitted  the  ditch  now 
existing  across  their  lands  to  be  trampled  in  by  stock,  or 
otherwise  to  become  filled  up  and  in  need  of  cleaning,  and 
joxi  find  that  the  exclusive  benefits  to  be  derived  from  the 
construction  of  the  ditch  in  question  here  would  be  to  clean 
out  and  put  in  proper  condition  said  ditch  now  existing,  and 
you  further  find  that  said  filling  up  of  said  existing  ditch 
was  caused  by  neglect  or  fault  of  the  plaintiffs  alone,  then 
you  would  be  authorized  to  find  that  the  proposed  ditch  is 
not  of  public  utility,  as  a  person  cannot  allow  a  ditch  on  his 
own  premises  through  his  own  fault  or  neglect  to  become 
out  of  repair  and  then  call  upon  his  neighbors  or  parties 
owning  lands  along  the  route  of  the  proposed  ditch  to  help 
him  pay  for  necessary  cleaning  of  the  same,  and  if  you  find 
such  facts  to  exist  it  would  then  be  your  duty  to  find  for  the 
defendants." 

These  two  opposing  instructions  present  the  controlling 
contentions  of  the  parties  with  respect  to  the  public  utility 
of  the  proposed  ditch.  The  new  work  consisted  of  widening 
and  deepening  a  section  of  an  existing  public  ditch.  The 
evidence  as  presented  to  us  tends  strongly  to  prove  that  by 
cleaning  out  the  existing  ditch  to  its  original  dimensions  all 
the  uses  of  the  proposed  work  would  be  effectually  accom- 
plished. 

Section  6637  Burns  1901,  Acts  1893,  p.  271,  provides 
that  after  allotments  for  repairs  have  been  made,  "it  shall 
be  the  duty  of  the  owner  of  each  tract  of  land  *  *  *  to 
clean  out  and  repair  the  portion  of  said  work  so  allotted  to 
such  tract  of  land     *     *     *     between  the  first  days  of 
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August  and  IN'ovember  of  each  and  every  year.''  To  secure 
a  consecutive  and  orderly  performance  of  the  work  it  is 
made  the  duty  of  the  township  trustee,  by  §5638  Bums 
1901,  Acts  1891,  p.  47,  §2,  to  fix  the  exact  limits  after  the 
first  of  August  and  before  the  first  of  November  within 
which  such  work  must  be  done. 

Section  5639  Bums  1901,  Acts  1889,  p.  53,  §8,  pro- 
vides :  "If  the  portion  or  any  part  thereof  of  such  ditch  or 
drain  so  allotted  to  the  land  of  any  owner,  *  *  *  be- 
comes filled  or  obstructed  by  the  negligence  of  any  owner  or 
occupant  of  any  land,  or  by  cattle,  horses,  hogs  or  other 
stock  of  such  owner  or  occupant,  it  shall  be  the  duty  of  such 
owner  or  occupant  to  remove  all  such  obstructions  or 
fillings,  at  his  own  expense,  before  the  31st  day  of  August 
of  each  year.'' 

In  discussing  the  provisions  of  §§5637,  5638,  supra,  in 
the  case  of  Daggy  v.  Ball  (1893),  7  Ind.  App.  64,  66,  the 
Appellate  Court  said :  "It  will  be  observed  that  these  sec- 
tions do  not  confer  upon  the  trustee  any  discretionary 
power  to  examine  the  drains,  and  ascertain  and  determine 
whether  they  really  need  cleaning  out  in  order  to  enable 
them  to  subserve  their  purpose,  nor  do  these  sections  require 
the  owner  to  clean  out  if  really  needed  to  make  the  ditches 
work  right  On  the  contrary,  by  these  sections  the  law 
imposes  upon  the  owner  the  absolute  duty  of  cleaning  out 
and  repairing  annually.  Recognizing  that  in  the  course  of 
nature,  by  the  action  of  the  running  water,  and  by  frosts 
and  falling  rains  and  other  natural  causes,  there  must  neces- 
sarily be  within  a  year  more  or  less  disturbance  of  the  ditch 
from  its  original  condition,  the  law  determines  the  fre- 
quency with  which  these  cleanings  shall  be  made." 

The  statute  imposes  a  plain  duty  upon  the  owners  of 
land  against  which  allotments  for  the  repair  of  a  public 
ditch  have  been  made  to  clean  out  such  allotments  annually 
within  prescribed  dates.  The  language  of  the  statute  is 
almost  too  plain  to  require  construction;  but  the  Appellate 
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Court,  as  shown,  has  emphasized  the  mandatory  character 
of  that  duty.  If  any  part  of  such  ditch  shall  be  obstructed 
by  the  negligence  of  the  owner  or  occupant  of  any  land,  or 
by  his  stock,  he  must,  under  the  provisions  of  §5639,  supra, 
remove  such  obstructions  at  his  own  expense  before  August 
31  of  each  year.  In  view  of  these  statutory  provisions  it 
cannot  be  said  that  the  owners  of  lands  charged  with  the 
maintenance  of  allotted  portions  of  a  ditch  are  under  no 
legal  duty  to  free  the  same  from  obstructions  except  as  re- 
quired by  the  township  trustee,  and  the  above  instruction, 
given  at  the  request  of  appellees,  is  incorrect  in  so  declaring 
the  law.  It  is  equally  plain  that  such  landowners  may  not 
negligently  suffer  or  cause  a  ditch  to  become  filled 
4.  up  and  obstructed,  and  under  the  guise  of  con- 
structing a  new  work  compel  others  to  contribute  to 
the  expense  of  removing  such  obstructions,  where  the  exist- 
ing ditch,  if  properly  cleaned  and  repaired,  would  effectu- 
ally drain  their  lands  and  dispense  with  the  necessity  for 
the  proposed  improvement.  It  follows  that  the  instruction 
tendered  by  appellants  should  have  been  given. 

In  the  fourth  instruction,  given  at  appellees'  request,  the 
court  advised  the  jury  *^that  the  purpose  of  the  petitioners 
in  asking  for  the  construction  of  this  ditch  is  not  for 
6.     you  to  consider,  but  that  you  will  only  determine 
whether  the  ditch   as  proposed  will  be  of  public 
utility,"  etc.     This  was  an  erroneous  declaration  of  law  as 
applied  to  the  case  at  bar,  for  reasons  already  stated.     It 
withdrew  from  the  jury  consideration  of  all  evidence  given 
by  appellants  to  the  effect  that  the  old  ditch  properly  main- 
tained would  subserve  the  purposes  to  be  accomplished  by 
the  new  one. 

Instruction  three  is  subject  to  criticism ;  but  in  view  of 
the  conclusion  already  reached  and  the  probability  that  the 
whole  series  will  be  rewritten,  we  will  not  now  discuss  its 
imperfections. 
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Instruction  six  must  be  condemned  for  assuming  the 

truth    of   controverted    facts,    and    thereby    invading    the 

province  of  the  jury.     It  is  improper  for  the  court, 

6.  upon  the  issues  and  the  evidence  in  this  case,  to 
assume  that  the  proposed  ditch  would  reclaim  wet 

lands,  or  render  the  community  more  healthful,  or  benefit 
a  public  highway.  8cvU  v.  State  (1878),  64  Ind.  400, 
403;  Ohio,  etc.,  B.  Co.  v.  Pearcy  (1891),  128  Ind.  197; 
Steele  v.  Davis  (1881),  75  Ind.  191 ;  Van  Camp,  etc.  Iron 
Co.  V.  O'Brien  (1902),  28  Ind.  App.  152;  Chicago,  etc., 
B.  Co.  V.  Butler  (1894),  10  Ind.  App.  244. 

We  have  examined  the  seventh  and  tenth  of  appellees' 
instructions,  and,  while  somewhat  vague  and  of  doubtful 
applicability  to  the  evidence,  we  find  no  harmful  error  in 
them. 

The  fourth   instruction  requested  by  appellants 

7.  vas  not  applicable  to  the  issue  tendered  by  their 
remonstrance,  and  was  rightly  refused. 

In  response  to  the  question:     "Would  the  construction 

of  a  larger  ditch  have  any  more  effect  in  taking  off  the 

water  than  if  the  present  ditch  were  cleaned  out?" 

8.  witness  Ezra  Worden  answered:  "I  do  not  think 
it  would,  because  it  is  a  level  country."  This  ques- 
tion was  objected  to,  and  the  answer  stricken  out  upon 
motion.  There  was  no  error  in  this  ruling.  The  question 
called  for,  and  the  answer  expressed,  the  opinion  of  the 
witness  upon  the  merits  of  appellants'  contention.  The 
form  of  the  question  ^vas  objectionable  in  case  the  opinion 
of  a  lay  witness  were  competent ;  but  in  the  present  instance 
the  facts  with  regard  to  the  effectiveness  of  the  old  ditch 
when  in  proper  repair,  and  when  enlarged  as  proposed, 
could  be  fully  placed  before  the  jury,  and  the  opinion  of 
the  witness  upon  this  issue  ^vas  not  competent.  Yost  v. 
Conroy  (1884),  92  Ind.  464;  Johnson  v,  Anderson  (1896), 
143  Ind.  493;  Loshbaugh  v.  Birdsell  (1883),  90  Ind.  466; 
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Dillmcm  v.  Crooks  (1883),  91  Ind.  158;  Hughes  v.  Beggs 
(1888),  114  Ind.  427;  Brunker  v.  Cummins  (1892),  133 
Ind.  443. 

The  errors  pointed  out  entitled  appellants  to  a  new  trial. 
The  jiidgment  is  reversed,  with  a  direction  to  sustain  appel- 
lants' motion  for  a  new  trial. 


Foley  v.  O'Donaghue,  Executor,  et  al. 

[No.   20,649.     Filed   March   30,   1906.     Rehearing  denied   June 

29,  1906.] 

1.  Appeal  and  Error. — Assignment  of  Errors. — Parties. — Juris- 
diction.— Waiver. — Where  a  defendant  in  a  representative 
capacity  below  is  made  an  appellee,  on  appeal,  in  his  personal 
capacity,  but  his  attorneys  accepted  service  of  notice  of  the 
appeal  and  filed  a  brief  on  the  merits,  he  waived  his  right  to 
object  to  the  jurisdiction  of  his  person  on  appeal,    p.  135. 

2.  Wills. — Contest. — Estoppel. — Executors  and  Administrators. 
— Final  Settlement. — The  administration  and  final  settlement 
of  an  estate,  by  the  executor,  as  prescribed  by  the  terms  of  the 
will,  with  the  full  knowledge  of  the  heirs,  does  not  constitute 
an  estoppel  in  pais  preventing  their  right  to  contest  such  will, 
p.  137. 

3.  Same.  —  Contest.  —  Limitation  of  Actions.  —  Statutes.  —  The 
three-year  period  given  by  statute  (§2766  Bums  1901,  §2596 
R.  S.  1881)  in  which  to  contest  a  will  is  a  substantive  right 
which  cannot  be  abridged  by  the  courts,  and  which  is  not 
strictly  a  statute  of  limitations,     p.  137. 

4.  Same. — Contest. — Executors  and  Administrators. — Final  Set- 
tlement.— Res  Judicata. — The  executor's  final  settlement  of  the 
testator's  estate,  as  prescribed  by  law,  does  not  preclude  a  con- 
test of  the  will  by  the  heirs.  Stuckwisch  v.  Kamman,  166  Ind. 
672,  followed,    p.  137. 

5.  Decedents*  Estates. — Executors  and  Administrators. — Duty 
to  Settle  Estates. — It  is  the  duty  of  an  executor  to  administer 
the  testator's  estate,  without  regard  to  the  heirs'  statutory 
right  of  contest,  and  distribute  the  proceeds  as  directed  in  the 
will.    p.  138. 
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6.  Wills. — Contest, — Parties, — Executors, — ^Where  the  executor 
of  a  will  has  been  discharged  on  final  settlement,  he  is  not  a 
proper  or  necessary  party  to  a  contest  of  such  will.    p.  138. 

From  Marion  Circuit  Court  (11,873) ;  Henry  Clay 
Allen,  Judge. 

Action  by  Jerry  Foley  against  Denis  O'Donaghue,  as 
executor  of  the  will  of  Mary  O'Connell,  deceased,  and 
others.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed  in  part    Reversed  in  part, 

Charles  F,  Coffin,  for  appellant. 

Hefron  &  Herrington  and  H.  S.  McMichael,  for  appel- 
lees. 

QiLLETT,  C.  J. — ^This  is  an  action  instituted  by  appel- 
lant to  contest  a  will.  The  caption  of  the  complaint  makes 
Denis  O'Donaghue,  as  executor  of  the  last  will  and  testa- 
ment of  Mary  O'Connell,  together  with  the  other  appellees 
in  this  case,  parties  defendant.  It  appears  from  the  body 
of  the  complaint  that  the  effort  is  to  contest  the  will  of 
Mary  O'Conner,  and  it  is  charged  that  letters  were  issued 
to  said  Denis  O'Donaghue  as  executor  of  said  will.  A 
separate  answer  was  filed  in  said  cause  by  Denis  O'Don- 
aghue, as  executor  of  the  last  will  of  Mary  O'Connor,  and 
the  other  defendants  who  appeared  joined  in  an  answer. 

Counsel  who  represented  the  defendants  who  answered 
below  accepted  service  of  the  notice  of  appeal,  but,  after 
entering  a  full  appearance  in  this  court,  they  sug- 
1.  gest,  in  connection  with  their  brief  on  the  merits, 
that  the  appeal  ought  to  be  dismissed,  for  the  reason 
that  in  the  assignment  of  errors  Denis  O'Donaghue,  as 
executor  of  the  last  will  and  testament  of  Mary  O'Connell, 
'  has  been  made  an  appellee,  and  that  said  O'Donaghue  has 
not  been  made  an  appellee  in  his  capacity  as  executor  of 
the  will  of  Mary  O'Connor.  The  objection  is  purely  tech- 
nical, and  as  it  is  apparent  that  appellant  has  made  an 
effort  in  good  faith  to  comply  with  the  rules  of  this  courts 
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and  as  all  possible  objection  to  the  jurisdiction  over  the 
persons  of  said  defendants  has  been  waived  by  their  full 
appearance,  accompanied  by  a  brief  on  the  merits,  we  hold 
t;hat  the  objection  is  not  well  taken.  Walker  v.  Hill  (1887), 
111  Ind.  223;  Hazleton  v.  De  Priest  (1896),  143  Ind. 
368;  Loucheim  v.  Seeley  (1896),  151  Ind.  665;  Ewbank's 
Manual,  §163. 

On  the  merits,  the  questions  in  this  case  are  presented  by 
assignments  of  errors  which  draw  in  question  the  over- 
ruling of  a  demurrer  to  the  second  paragraph  of  the  sepa- 
rate answer  of  Denis  O'Donaghue,  executor,  and  to  the 
second  paragraph  of  the  joint  answer  of  the  other  answer- 
ing appellees.  The  second  paragraph  of  said  first-mentioned 
answer  alleges  that  long  before  the  commencement  of  this 
suit  said  estate  was,  by  the  judgment  and  decree  of  the 
Marion  Circuit  Court,  duly  entered,  declared,  and  ad- 
judged to  be  fully  and  finally  settled,  and  that  said  de- 
fendant, as  such  executor,  was  discharged  from  all  further 
duties  and  liabilities  therein,  and  that  he  is  no  longer  the 
executor  of  said  estate.  The  second  paragraph  of  the  joint 
answer  of  the  other  appellees  who  answered  sets  up  the 
same  facts  as  are  pleaded  by  the  executor  in  his  answer 
above  mentioned,  except  that  the  notice  which  was  given  of 
final  settlement  was  more  fully  pleaded,  and  it  was  also 
alleged  that  the  executor  had  sold  the  real  estate  involved 
to  four  different  persons,  and  had  marshaled  the  assets  of 
the  estate  and  paid  all  costs  of  administration  prior  to  the 
filing  of  his  report  in  final  settlement;  that  during  the 
entire  time  that  said  administration  was  pending  appellant 
was  a  resident  of  Marion  county  and  had  full  knowledge 
and  notice  of  the  proceedings,  and  he  made  no  objections 
to  any  of  the  proceedings,  and  gave  no  notice  of  his  inten- 
tion to  contest  said  will.  The  essential  question  in  this  case 
IS  presented  by  the  allegations  of  said  last-mentioned 
answer. 
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It  is  apparent  that  said  paragraph  does  not  state  facts 

amounting  to  an  estoppel  in  pais,  and  therefore  we  need  not 

discuss  that  question.    The  only  question  which  said 

2.  answer  can  be  said  to  present  is  the  effect  of  the 
allegations  concerning  the  final  settlement  of  the 

estate.  It  was  held  by  this  court  in  Stuckwisch  v.  Kammon 
(1906),  166  Ind.  672,  that  the  entering  of  an  order  of  final 
settlement  in  a  decedent's  estate  does  not  operate  to  pre- 
clude the  contest  of  his  will.  This  holding  virtually  dis- 
poses of  the  question  presented  by  said  answer,  but,  in  view 
of  the  argument,  a  few  additional  suggestions  may  be  made. 
The  three-year  period  given  in  which  to  contest  the 
validity  of  a  probated  will  (§2766  Bums  1901,  §2596 
•  R.  S,  1881)  is  not  in  the  nature  of  a  statute  of  limi- 

3.  tations;  the  right  which  is  granted  is  a  substantive 
one,  which  it  is  the  duty  of  the  courts  to  recognize 

without  abridgment  or  exception.  Mason  v.  Roll  (1892), 
130  Ind.  260;  BoA-tlett  v.  Manor  (1897),  146  Ind. 
621.  The  principle  here  involved  is  very  different  from 
that  which  rules  a  line  of  cases  in  this  State  which  hold 
that  a  complaint  to  quiet  title  is  a  challenge  to  the  defend- 
ant to  present  every  claim  of  every  nature  against  the  land, 
whether  growing  out  of  the  statutory  right  to  contest  a  will, 
or  otherwise.  The  threshold  inquiry  here  is  whether  it  was 
the  intent  that  the  court  should  adjudicate  upon  the 

4.  soundness  of  mind  of  the  testator  and  the  due  execu- 
tion of  his  will  in  the  entering  of  an  order  of  final 

settlement.  Now  it  is  evident  that  if  such  an  order  is 
res  adjudicata  in  respect  to  the  validity  of  the  will,  it  must 
have  that  effect  in  every  case,  irrespective  of  any  question 
as  to  whether  the  heir  had  knowledge  of  his  right  at  the 
time  of  final  settlement.  This  certainly  was  not  the  legis- 
lative purpose.  Here  are  two  statutes:  one  for  the  contest 
of  wills,  which  provides  that  a  will  may  be  contested  within 
three  years,  and  the  other  for  the  settlement  of  the  estates 
of  deceased  persons,  testate  and  intestate,  which  contem- 
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plates  that  an  order  of  final  settlement  may  be  made  at  the 
expiration  of  one  year  after  notice  of  the  granting  of 
letters.  Now  the  only  way  in  which  these  statutes  can  be 
brought  into  accord  is  to  hold  that  in  proceedings  for  the 
settlement  of  the  estate  of  a  person  who  dies  testate  the 
validity  of  his  will  is  not  involved.  This  does  not  mean 
that  the  estate  is  to  be  tied  up  so  that  the  execiitor  may  not 
take  the  statutory  steps  to  bring  about  a  liquidation.  The 
proceedings  of  an  executor  in  the  settlement  of  his  deced- 
ent's estate  are  based  upon  a  preliminary  judgment 

5.  which  establishes  the  validity  of  the  will,  subject 
only  to  the  statutory  right  of  contest,  and  it  is  the 

legislative  contemplation  that  in  the  absence  of  an  inter- 
vening contest  the  estate  shall  go  on  to  final  settlement,  and 
the  assets  be  distributed  under  such  will,  as  if  its  provisions 
were  wholly  immutable.  §2412  Bums  1901,  §2257  R. 
S.  1881;  Allen  v.  Dundas  (1789),  3  T.  R.  125,  129;  1 
Woemer,  Am.  Law  of  Administration,  *501 ;  11  Am.  and 
Eng.  Ency.  Law  (2d  ed.),  909;  18  Cyc.  Law  and  Proc., 
214,  215.  As  to  whether  the  contestor  can*  pursue  the 
assets  in  the  hands  of  the  distributees  we  do  not  decide,  but 
see  1  Woemer,  Am.  Law  of  Administration,  *501.  We 
hold  that  said  paragraph  was  insufficient. 

As  to  the  paragraph  of  answer  of  O'Donaghue,  executor, 

we  are  of  opinion  that  it  stated  facts  in  bar  of  an  action 

against  him  as  executor.     After  the  estate  had  been 

6.  fully  settled,  and  the  executor  discharged  from  the 
duties  of  his  trust,  it  is  evident  that  he  was  no 

longer  a  necessary  or  proper  party  to  the  proceedings. 

The  judgment  of  the  court  below  that  appellant  take 
nothing  as  against  O'Donaghue,  executor,  is  affirmed.  As 
to  all  other  appellees,  the  judgment  is  reversed,  with  a 
direction  to  sustain  appellant's  demurrer  to  the  second  para- 
graph of  the  answer  of  the  answering  defendants. 
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Aiken,  Administrator,  v.  City  of  Columbus.        jg^ 

171 

[No.  20,664.    Filed  October  2,  1906.]  I7i 

1.  Municipal  Corporations. — Liability, — Schools. — Charities, — 
Police  Power, — Municipal  corporations  are  not  ordinarily  liable 
for  their  conduct  in  reference  to  schools  or  charities,  or  in  the 
exercise  of  the  police  power,  such  conduct  being  governmental 
and  not  local,    p.  141. 

2.  Same.  —  Purely  Corporate  Acts.  —  Liability^. — Municipal  cor- 
porations are  liable  for  negligence  in  the  performance  of  purely 
corporate  acts  the  same  as  an  individual  doing  similar  acts, 
p.  142. 

3.  Same.  —  Streets,  —  Defects,  —  Liability.  —  Grounds  of, — The 
grounds  of  municipal  liability  for  damages  caused  by  defects  in 
streets  are  the  municipality's  exclusive  control  over  the  streets 
and  power  of  taxation  for  the  repair  thereof,    p.  143. 

4.  Sabie. — Streets. — Lighting. — Duty  as  to  Statutes. — Municipal 
corporations,  under  §4301  Bums  1901,  Acts  1883,  p.  85,  §1,  may 
light  their  streets,  but  are  not  required,  either  expressly  or  by 
implication,  to  do  so.    p.  144. 

6.  Same. — Liability. — Voluntary  Exercise  of  Power. — The  fact 
that  a  municipal  corporation  voluntarily  exercises  certain 
powers,  is  a  large  factor  in  determining  whether  the  munici- 
pality is  liable  for  negligence  in  the  performance  of  such 
powers,    p.  144. 

6.  Same. — Liability. — Voluntary  Acts  for  Corporate  Advantage. 
— ^Municipal  corporations  are  ordinarily  liable  for  negligence 
in  the  performance  of  acts  voluntarily  done  for  their  own  ad- 
vantage,   p.  144. 

7.  Same. — Proprietorship. — Liability. — Maxims. — Sic  utere  tuo 
ut  alienum  non  laedas. — Municipal  corporations  are  liable,  as 
other  proprietors,  for  negligence  in  the  care  and  control  of  their 
property  voluntarily  acquired  for  purposes  partly  or  wholly 
corporate,    p.  145. 

8.  Same. — Streets. — Electric  Lights. — Whether  Governmental  or 
Corporate  Function. — Prevention  of  Damage  Suits, — ^While  the 
lighting  of  streets  incidentally  checks  crime  and  immorality 
and  thus  serves  a  governmental  purpose,  such  lighting  also 
becomes  a  corporate  utility,  sufficient  to  make  municipal  corpo- 
rations liable  for  negligence  therein,  by  the  fact  that  it  is  of 
local   convenience  and  prevents   many  damage  suits  brought 
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because  of  injuries  from  defective  streets,  the  derivation  of  an 
income  therefrom  being  unnecessary  to  establish  such  liability, 
p.  146. 

9.  Municipal  Corporations. — Liability, — Proprietorship. — Gov- 
ernmental and  Corporate  Purposes, — Where  property  is  volun- 
tarily held  for  benefits  accruing  to  the  municipality,  or  as  a 
means  of  attaining  such  benefits,  though  it  may  also  serve  a 
governmental  purpose,  the  municipality  is  liable  for  negligence 
in  the  control  thereof,    p.  147. 

10.  Same. — Streets. — Failure  to  Light. — Negligence, — The  failure 
of  a  municipal. corporation  to  light  its  streets,  unless  required 
by  statute  to  do  so,  does  not  constitute  negligence,    p.  149. 

11.  Same. — Liability. — Electric  Lights. — ^A  municipal  corpora- 
tion is  liable  ex  delicto  for  negligence  in  the  management  of 
its  electric  light  plant,     p.  150. 

12.  Same. — Liability. — Immunity. — Public  Policy. — Public  policy 
requires  that  the  doctrine  that  municipal  corporations  are  not 
liable  for  negligence  in  the  performance  of  purely  governmental 
matters,  shall  be  kept  strictly  within  its  limits,  official  vigilance 
to  prevent  private  wrongs  being  desirable,    p.  150. 

13.  Pleading.  —  Complaint.  —  Municipal  Corporations.  —  Negli- 
gence.— Proximate  Cause. — A  complaint  alleging  that  defend- 
ant city  negligently  suffered  one  of  its  electric  light  wires  to  be> 
come  weak  and  rotten,  and  that  the  fall  of  such  wire  caused 
plaintiff's  injuries,  is  bad,  since  it  fails  to  show  that  such  wire 
fell  because  of  its  weak  and  rotten  condition,     p.  150. 

14.  Appeal  and  Error. — Technicalities. — Merits. — ^Where  the  de- 
cision of  the  trial  court  was  technically  right,  but  wrong  on  the 
merits,  the  Supreme  Court  will  ordinarily  decide  the  case  on 
the  merits,  especially  where  the  merits  of  the  case  must  be 
tried  again  in  the  lower  court,     p.  151. 

16.  Same. — Revision  of  Judgments. — Power  of  Supreme  Court. — 
The  general  authority  of  the  Supreme  Court  to  review  the 
Judgments  of  lower  courts  necessarily  includes  the  right  to 
administer  justice  regardless  of  technicalities  and  arbitrary 
rules,     p.  151. 

16.  Same. — Decisions. — Right  to  Annex  Conditions. — The  Su- 
preme Court  has  the  right,  in  order  to  administer  justice,  to 
mould  its  decisions  so  that  proper  amendments  may  be  made 
or  pleadings  be  filed  below,  and  the  merits  of  the  case  deter- 
mined,    p.  152. 

17.  Same.  —  Defective  Complaint.  —  Negligence. — Limitation  of 
Actions. — Affirmance, — A  judgment  for  defendant  on  demurrer 
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to  a  complaint,  technically  bad,  will  be  affirmed,  where  the 
statute  of  limitations  has  not  barred  a  new  action  for  the  same 
cause,    p.  152. 

From  Bartholomew  Circuit  Court;  Marshall  Hacker, 
Judge. 

Action  by  Lewis  Aiken,  as  administrator  of  the  estate 
of  John  M.  Weed,  deceased,  against  the  City  of  Columbus. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Trans- 
ferred from  Appellate  Court  under  §1337u  Burns  1901, 
Acts  1901,  p.  590.    Affirmed. 

John  W,  Morgan  and  W.  W.  Lambert,  for  appellant. 

Francis  T.  Ilord,  James  F,  Cox,  Charles  S.  Buker, 
William  H.  Everroad,  C.  B.  Cooper  and  C.  J.  Kollmeyer, 
for  appellee. 

GiLLETT,  J. — ^By  appellant's  complaint  in  this  action 
appellee  was  sought  to  be  charged  with  negligence  in  the 
management  of  its  public  lighting  system,  whereby  appel- 
lant's intestate  was  killed,  on  his  own  premises,  by  coming 
in  contact  with  a  live  wire,  belonging  to  appellee,  which 
had  fallen  from  its  electric  light  pole  in  the  adjoining 
street  A  demurrer  was  sustained  to  the  complaint,  and 
from  the  judgment  which  followed  appellant  appeals. 

It  is  contended  by  counsel  for  appellee  that,  as  it  does 
not  appear  that  the  city  made  any  use  of  said  system  other 
than  for  the  purpose  of  lighting  its  streets,  it  was  acting  in 
a  governmental  capacity,  and  is  therefore  not  to  l)e  held 
liable  for  the  negligence  of  its  employes  and  servants  in 
the  management  of  the  property. 

Municipal  corporations  proper,  as  cities  and  towns,  do 

not  enjoy  as  extended  immunity  from  liability  ex  delicto 

as  do  public  ^t/ast-corporations,  which  are  mere  sub-* 

1.     divisions  of  the  State,  organized  for  the  purpose  of 

administering  the  local  affairs  of  government.     As 

it  is  possible,  however,  to  devolve  upon  cities  and  towns 

duties  which  they  administer  solely  for  the  public  good,  it 
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follows  that  with  respect  to  such  duties  they  are  regarded 
as  acting  on  behalf  of  the  State,  and  not  in  their  private 
or  corporate  capacity.  Speaking  in  general  terms,  it  may 
be  said  that  the  duties  which  municipalities  perform  with 
respect  to  the  public  health,  charities,  and  schools,  in  the 
protection  of  property  against  fire,  and  in  the  maintenance 
of  the  peace,  are  ordinarily  regarded  as  performed  as  rep- 
resentatives of  the  general  public,  and  in  such  cases  cities 
and  towns  enjoy  the  same  immunity  from  actions  ex  delicto 
as  does  the  State. 

We  may  at  once  put  aside,  as  not  involved  in  this  case, 
all  question  concerning  the  nonliability  of  municipal  corpo- 
rations for  their  acts  or  omissions  in  respect  to  legis- 
2.  lative,  discretionary,  and  gua^i-judicial  powers. 
The  omission  in  question  involves  the  failure  to 
perform  a  ministerial  act,  and,  if  it  was  a  corporate  duty, 
the  municipality  was  guilty  of  a  tort.  It  was  said  by 
Campbell,  «T.,  in  Sheldon  v.  Village  of  Kalamazoo  (1872), 
24  Mich.  383,  385:  "The  doctrine  is  entirely  untenable 
that  there  can  be  no  municipal  liability  for  unlawful  acts 
done  by  municipal  authorities  to  the  prejudice  of  private 
parties.  In  this  respect,  public  corporations  are  as  dis- 
tinctly legal  persons  as  private  corporations.  *  ♦  ♦ 
When  the  act  done  is  in  law  a  corporate  act,  there  is  no 
ground  upon  reason  or  authority  for  holding  that  if  there 
is  any  legal  liability  at  all  arising  out  of  it,  the  corporation 
may  not  be  answerable.  There  is  no  conflict  whatever  in 
the  authorities  on  this  head."  Judge  Dillon,  who  has  been 
at  considerable  pains  to  cast  into  doctrine  the  decisions  of 
the  courts  relative  to  municipal  responsibility  for  tort, 
says :  "As  res])ects  municipal  corporations  proper,  whether 
specially  chartered  or  volimtarily  organizing  under  general 
acts  of  the  character  before  alluded  to,  it  is,  we  think,  uni- 
versally considered,  even  in  the  absence  of  a  statute  giving 
the  action,  that  they  are  liable  for  acts  of  misfeasance  posi- 
tively injurious  to  individuals,  done  by  their  authorized 
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agents  or  officers,  in  the  course  of  the  performance  of  corpo- 
rate powers  constitutionally  conferred,  or  in  the  execution 
of  corporate  duties,  and  it  is  the  almost,  but  not  quite, 
uniform  doctrine  of  the  courts,  that  they  are  also  liable 
where  the  wrong  resulting  in  an  injury  to  others  consists 
in  a  mere  neglect  or  omission  to  perform  an  absolute  and 
perfect  (as  distinguished  from  a  legislative,  discretionary, 
^MO^'-judicial,  or  imperfect)  corporate  duty,  owing  by  the 
corporation  to  the  plaintiff,  or  in  the  performance  of  which 
he  is  specially  interested.''  2  Dillon,  Mun.  Corp.  (4:th 
ed.),  §966.  As  far  back  as  Ross  v.  City  of  Madison 
(1848),  1  Ind.  *2S1,  48  Am.  Dec.  361,  this  court  de- 
clared :  "It  may  also  be  considered  as  settled  that  munici- 
pal corporations  are  responsible  to  the  same  extent  and  in 
the  same  manner  as  natural  persons,  for  injuries  occasioned 
by  the  negligence  or  unskillfulness  of  their  agents  in  the 
construction  of  works  for  the  benefit  of  the  cities  and  towns 
under  their  government."  In  four  instances  this  declara- 
tion of  the  law  has  been  approved  by  this  court.  City  of 
Logansport  v.  Wright  (1865),  25  Ind.  512,  ^1^]  Stack- 
house  v.  City  of  LaFayette  (1866),  26  Ind.  17,  22,  89 
Am.  Dec.  450;  Boll  v.  City  of  Indianapolis  (1876),  62 
Ind.  547,  559;  City  of  Greencastle  v.  Martin  (1881),  74 
Ind,  449,  452,  39  Am.  Rep.  93.  As  was  tersely  stated  in 
Jones  V.  City  of  New  Haven  (1867),  34  Conn.  1:  "Where 
judicial  duty  ends  and  ministerial  duty  begins,  there  im- 
munity ceases  and  liability  attaches." 

Counsel  for  appellee  concede  that  if  the  wire  had  fallen 
in  a  public  street,  and  the  city  knew,  or  ought  to  have 

kno^vn,  of  its  defective  condition,   appellee  would 
3.     have  been  guilty  of  negligence  in  failing  to  keep 

the  street  safe,  but  it  is  to  be  remembered  that  the 
duty  of  a  city  or  town  in  respect  to  the  public  ways  therein 
<jjows  out  of  the  exclusive  power  which  the  municipality 
possesses  over  such  ways  coupled  with  the  power  of  taxa- 
tion for  general  purposes.     Orove  v.  City  of  Ft,  Wayne 
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(1874),  45  Ind.  429,  15  Am.  Rep.  262 ;  Yeager  v.  Tippe- 
canoe Tp.  (1881),  81  Ind.  46;  Elliott,  Roads  and  Sts. 
(2d  ed.),  §611.  If  the  city  would  be  liable  for  the  omis- 
sion of  a  duty  in  the  ease  mentioned,  a  fortiori^  ought  it  to 
be  liable  in  a  case  involving  the  elements  of  a  trespass  ? 

There  is  really  but  one  question  in  this  case,  and  that  is, 
was  the  omission  a  corporate  dereliction,  or  was  appellee's 
act  in  providing  a  public  lighting  system  a  governmental 
undertaking?  In  the  determination  of  this  question  it  is 
proper  to  consider  the  manner  in  which  the  power  was  con- 
ferred, the  obligations  which  naturally  flow  from  propri- 
etorship, and  the  purpose  for  which  the  power  was  granted 
and  exercised. 

The  city  was  under  no  obligation  to  light  its  streets.    It 

enjoyed  that  authority,  but  the  exercise  of  the  power  was 

wholly  a  matter  of  its  own  volition.     §4301  Bums 

4.  1901,  Acts  1883,  p.  85,  §1;  City  of  Indianapolis 
V.  Scott   (1880),   72   Ind.   196;   Tiedeman,  Mun. 

Corp.,  §344a,  and  cases  cited.     As  neither  the  lettei-  nor 

the  implications  of  the  statute  have  made  the  lighting  of 

streets  a  governmental  duty,  and  as  the  city  derives 

5.  a  benefit  in  its  corporate  capacity,  as  well  as  a  local 
benefit,  from  the  exercise  of  the  power,  the  fact  that 

it  was  voluntarily  exercised  is  an  important  circumstance. 

The  proposition  finds  illustration  in  a  number  of  cases 

where  the  benefits  might  be  said  to  be  in  a  degree  public, 

but  where  there  was  nevertheless  room  for  the  sup- 

6.  position  that  the. local  advantage  to  the  corporation 
or  its  inhabitants  was  a  moving  consideration  in  the 

voluntary  assumption  of  the  power.  Thus  in  Riddle  v. 
Proprietors,  etc.  (1810),  7  Mass.  169,  187,  5  Am.  Dec.  35, 
Parsons,  C.  J.,  in  pronouncing  the  opinion  of  the  court, 
says  that  it  is  one  of  the  maxims  of  the  common  law  "that 
a  man  specially  injured  by  the  breach  of  duty  in  another 
shall  have  his  remedy  by  action.  If  the  breach  of  duty  be 
by  an  individual,  there  is  no  question;  and  why  should  a 
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corporation,  receiving  its  corporate  powers  and  obliged  by 
its  corporate  duties  with  its  own  consent,  be  an  exception 
when  it  has,  or  must  be  supposed  to  have,  an  equivalent  for 
its  consent?"  It  was  held  in  Oliver  v.  City  of  Worcester 
(1869),  102  Mass.  489,  499,  3  Am.  Eep.  485,  that  the 
city  was  liable  for  a  defect  in  a  path  in  the  public  common. 
Gray,  J.,  in  that  case  said  that  cities  may  be  liable  "for 
acts  done  in  what  may  be  called  their  private  character,  in 
the  management  of  property  voluntarily  held  by  them  for 
their  own  immediate  profit  or  advantage,  although  inuring, 
of  course,  ultimately  to  the  benefit  of  the  public."  In 
Jones  V.  City  of  New  Haven,  supra,  the  city  was  held  liable 
for  the  failure  to  remove  a  decayed  limb  of  a  tree  in  the 
public  square,  whereby  a  person  was  injured,  the  corpora- 
tion having  properly  taken  upon  itself  the  duty  of  caring 
for  the  trees. 

We  shall  not  dwell  at  length  upon  the  obligations  of  pro- 
prietorship.    Where  a  city  has  seen  fit  to  acquire  title  to 

property  in  the  management  of  which  it  is  without 
7.     let  or  restriction  it  would  seem  peculiarly  just,  at 

least  where  the  property  in  part  serves  some  munici- 
pal purpose,  that  there  should  be  devolved  upon  the  munici- 
pality that  fundamental  obligation  of  ownership  which 
finds  expression  in  the  maxim,  "sic  utere  tuo  ut  alienum 
non  laedas."  As  said  by  Mr.  Justice  Field,  in  Baltimore, 
etc.,  R.  Co.  V.  Fifth  Baptist  Church  (1883),  108  U.  S. 
317,  331,  2  Sup.  Ct.  719,  27  L.  Ed.  739:  "Grants  of 
privileges  or  powers  to  corporate  bodies  like  those  in  ques- 
tion, confer  no  license  to  use  them  in  disregard  of  the  pri- 
vate rights  of  others,  and  with  immunity  for  their  inva- 
sion. The  great  principle  of  the  common  law,  which  is 
equally  the  teaching  of  Christian  morality,  so  to  use  one's 
property  as  not  to  injure  others,  forbids  any  other  applica- 
tion or  use  of  the  rights  and  powers  conferred."  It  is  per- 
haps as  much  ilpon  the  ground  of  proprietorship  as  any 
other  that  it  was  held  in  Twist  v.  City  of  Rochester  (1899), 
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65  N.  Y.  Supp.  850,  affirmed  in  165  N.  Y.  619,  59  N.  E. 
1131,  that  a  city  was  liable  for  permitting  a  patrol  wire, 
heavily  charged  with  electricity,  to  fall  and  remain  in  a 
public  street.  See,  also,  Eastman  v.  Meredith  (1858),  36 
N.  H.  284,  72  Am.  Dec.  302 ;  Thayer  v.  City  of  Boston 
(1837),  19  Pick.  511,  31  Am.  Dec.  157.  We  may,  in  this 
connection,  mention  that  in  City  of  Greencastle  v.  Martin, 
supra,  it  was  held  that  the  city  was  properly  charged  with 
negligence  in  the  management  of  its  pound,  although  the 
ordinance  providing  for  the  impounding  of  animals  was 
an  exercise  of  the  police  powers.  It  was  decided  in  City 
of  LaFayette  v.  Allen  (1881),  81  Ind.  166,  that  the  com- 
plaint therein,  which  was  by  a  person  who  had  been  em- 
ployed as  engineer  of  the  water- works  of  the  municipality, 
for  injuries  received  by  the  explosion  of  the  boiler  used  in 
pumping  water  into  the  city  water-pipes,  stated  a  cause  of 
action,  although  it  is  to  be  noted  that  there  was  no  allega- 
tion in  the  complaint  that  the  city  derived  a  profit  from  the 
sale  of  water. 

Coming  to  the  purpose  for  which  the  power  to  erect  an 
electric  light  plant  was  granted,  it  must  be  admitted  that 

public  lighting  serves  a  governmental  purpose,   at 
8.     least  in  an  incidental  way,  in  that  it  is  a  check  upon 

crime  and  immorality,  but  the  element  of  local  con- 
venience to  the  inhabitants  and  the  extent  to  which  such 
lights  protect  the  municipal  treasury  against  damage  suits, 
because  of  streets  which  have  become  temporarily  or  per- 
manently unsafe,  afford  a  very  clear  basis  for  the  assertion 
that  such  lights  are  a  municipal  utility.  The  fact  that  a 
city  or  town,  pursuant  to  statute,  voluntarily  constructs 
and  maintains  a  work  from  which  it  derives  a  revenue  has 
frequently  been  referred  to  as  one  of  the  markings  of  a 
municipal  imdertaking.  No  case,  however,  has  come  to  our 
notice  in  which  this  element  has  been  held  essential  to  lia- 
bility, but  there  are  many  authorities  that  either  directly 
or  in  effect  uphold  the  opposite  view.     Twist  v.   City  of 


Digitized  by 


Google 


MAY  TERM,  1906.  147 

Aiken  v.  City  of  Columbus — 167  Ind.  139. 

Rochester,  supra;  Missano  v.  Mayor,  etc.  (1899),  160  N, 
Y.  123,  54  N.  E.  744;  Jones  v.  City  of  New  Haven,  supra; 
Barney  Dumping-Boat  Co,  v.  Mayor,  etc.  (1889),  40  Fed. 
50;  Eastman  v.  Meredith,  supra;  Thayer  v.  City  of  Bos- 
ton, supra;  Oliver  v.  City  of  Worcester,  supra;  Dickinson 
V.  City  of  Boston  (1905),  188  Mass.  595,  75  N.  E.  68,  1 
L.  R.  A.  (N.  S.)  664;  Wagner  v.  Portland  (1902),  40 
Ore.  389,  67  Pac.  300 ;  Webb's  Pollock,  Torts,  69 ;  Jones, 
Neg.  of  Mun.  Corp.,  §150;  Williams,  Mun.  Liability  for 

Tort,  §31.    At  least  as  to  property  voluntarily  held, 
9.     if  the  exercise  of  the  power  confers  a  benefit  upon 

the  people  of  the  community,  in  their  local  capacity, 
or  if  it  is  a  means  to  the  attainment  of  some  municipal 
end,  we  are  of  opinion  that  the  corporation  is  held  to  the 
exercise  of  due  care  concerning  such  property.  The  blend- 
ing of  the  powers  of  local  sovereignty  and  corporate  ca- 
pacity in  one  does  not  destroy  the  clear  and  well-settled  dis- 
tinction which  the  cases  maintain,  nor  does  the  confusion 
render  the  process  of  separation  impossible.  Western  Sav. 
Fund  Soc,  V.  City  of  Philadelphia  (1858),  31  Pa.  St.  175, 
72  Am.  Dec.  730;  Bailey  v.  Mayor,  etc.  (1842),  3  Hill 
531,  38  Am.  Dec.  669. 

In  the  case  last  cited,  which  is  a  leading  one  upon  the 
general  subject  imder  discussion,  the  question  involved  was 
as  to  the  liability  of  the  city  of  Xew  York  for  the  negli- 
gent construction  of  a  dam  by  its  water  commissioners.  A 
point  of  difficulty  was  presented,  in  that  such  commis- 
sioners were  designated  by  the  legislature,  but  the  city  had 
accepted  the  benefit  of  the  act.  In  response  to  the  argu- 
ment that  the  undertaking  was  governmental  in  its  char- 
acter, Nelson,  C.  J.,  said:  "The  argument  of  the  defend- 
ants' counsel  confounds  the  powers  in  question  with  those 
belonging  to  the  defendants  in  their  character  as  a  munici- 
pal or  public  body — such  as  are  granted  exclusively  for 
public  purposes  to  counties,  cities,  towns  and  villages, 
where  the  corporations  have,  if  I  may  so  speak,  no  private 


Digitized  by 


Google 


148  SUPREME  COURT  OF  INDIANA, 

Aiken  v.  City  of  Columbus— 167  Ind.  139. 

estate  or  interest  in  the  grant  As  the  powers  in  question 
have  heen  conferred  upon  one  of  these  public  corporations, 
thus  blending  in  a  measure  those  conferred  for  private  ad- 
vantage and  emolument  with  those  already  possessed  for 
public  purposes,  there  is  some  difficulty,  I  admit,  in  sepa- 
rating them  in  the  mind,  and  properly  distinguishing  the 
one  class  from  the  other,  so  as  to  distribute  the  responsi- 
bility attaching  to  the  exercise  of  each.  But  the  distinc- 
tion is  quite  clear  and  well  settled,  and  the  process  of  sepa- 
ration practicable.  To  this  end,  regard  should  be  had,  not 
so  much  to  the  nature  and  character  of  the  various  powers 
conferred,  as  to  the  object  and  purpose  of  the  legislature 
in  conferring  them.  If  granted  for  public  purposes  exclu- 
sively, they  belong  to  the  corporate  body  in  its  public, 
political,  or  municipal  character.  But  if  the  grant  was  for 
purposes  of  private  advantage  or  emolument,  though  the 
public  may  derive  a  common  benefit  therefrom,  the  corpo- 
ration, quoad  hoc,  is  to  be  regarded  as  a  private  company." 

In  Barney  Dumping-Boat  Co,  v.  Mayor,  etc.,  supra,  the 
question  arose  as  to  the  liability  of  the  city  of  New  York 
for  the  negligence  of  persons  in  charge  of  a  tug  used  by  the 
city  in  connection  with  the  cleaning  of  its  streets.  Judge 
Wallace,  in  referring  to  the  duties  of  the  street  commis- 
sioner, said :  "His  duties,  unlike  those  of  the  officers  of  the 
departments  of  health,  charities,  fire,  and  police,  although 
performed  incidentally  in  the  interest  of  the  public  health, 
are  more  immediately  performed  in  the  interest  of  the  cor- 
poration itself,  which  is  charged  with  the  obligation  of 
maintaining  its  streets  in  fit  and  suitable  condition  for  the 
use  of  those  who  resort  to  them."  Following  the  last-cited 
case,  it  was  held  in  Missano  v.  Mayor,  etc.,  supra,  that  the 
city  was  liable  for  the  negligence  of  the  driver  of  an  ash 
car  who  was  employed  in  the  street-cleaning  department. 

A  case  which  is  precisely  like  this  in  principle  is  Dickin- 
son V.  City  of  Boston,  supra^    In  that  case  the  city  had  by 
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ordinance  established  what  it  termed  a  lamp  depart- 
10.     ment,  that  included  the  lamps  and  other  property 

used  by  the  municipality  in  its  system  of  street 
lighting,  and  the  management  of  the  department  had  been 
entrusted  to  an  officer.*  This  was  done  under  a  statute  which 
authorized,  but  did  not  require,  the  city  to  maintain  lamps 
to  light  its  streets.  An  action  was  brought  to  recover  for 
injuries  received  by  the  plaintiff's  intestate,  while  on  her 
own  premises,  owing  to  the  fall  of  a  defective  lamp-post 
which  stood  in  the  public  way.  Answering  the  objection 
that  the  officer  in  charge  of  the  department  was  a  public 
officer  for  whose  negligence  the  city  was  not  responsible,  the 
court  said:  "In  suits  for  damages  caused  by  defects  in 
streets  which  iat  night  may  become  dangerous  to  travelers 
because  they  are  dark  and  unlighted  it  uniformly  has  been 
held  that  as  a  city  or  town  is  under  no  statutory  require- 
ment to  light  them  an  omission  to  do  so  does  not  constitute 
negligence.  Sparhawk  v.  City  of  Salem  [1861],  1  Allen 
30,  32,  79  Am.  Dec.  700;  Randall  v.  Eastern  R,  Co. 
[1871],  106  Mass.  276,  8  Am.  Kcp.  327;  Lyon  v.  City  of 
Cambridge  [1884],  136  Mass.  419;  Spillane  v.  City  of 
Fitchburg  [1900],  177  Mass.  87,  88,  58  K  E.  176,  83  Am. 
St.  262.  But  if,  under  no  obligation  imposed  by  statute, 
the  defendant  undertook  this  service  for  the  general  con- 
venience of  its  citizens  and  travelers  within  its  borders,  it 
also  by  so  doing  derived  an  incidental  benefit  by  the  pro- 
tection thus  afforded  of  decreasing  the  probability  of  actions 
against  it  for  defective  public  ways,  under  Rev.  Laws,  c. 
51,  §§1,  18.  An  unlighted  public  way  indeed  may  be  dan- 
gerous when  used  at  night,  though  not  thereby  rendered  de- 
fective. If,  however,  it  is  out  of  repair,  and  this  condition 
has  been  undiscovered,  or  if  discovered  not  remedied,  tlio 
probability  that  travelers  using  it  would  be  less  likely  to 
be  injured  when  lighted  than  if  unlighted,  is  apparent  and 
appreciable.  It  was  unnecessary  for  the  plaintiff  to  show 
that  any  direct  commercial  profit  had  been  derived.     The 
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indirect  benefit  thus  conferred  supplied  a  sufficient  motive 
for  the  defendant's  action.  Having  voluntarily  undertaken 
the  enterprise  for  its  private  benefit,  and  not  acting  in  the 
performance  of  any  public  duty,  it  is  liable  for  negligence 
in  the  management  of  its  corporate  property  when  used  for 
such  purpose.  *  *  *  If  the  'defendant  lighted  its 
streets  as  a  matter  of  convenience  and  safety  for  those  hav- 
ing occasion  to  use  them  at  night,  without  being  required 
by  law  to  undertake  the  performance  of  such  a  duty,  the 
superintendent  of  lamps  for  this  purpose  became  its  serv- 
ant, for  whose  negligent  conduct  in  their  maintenance  it 
was  responsible." 

We  are  satisfied  that  we  are  within  the  authorities  in 

holding,  as  we  do,  that  a  city  or  town  is  answerable  ex 

delicto  for  any  direct  invasion  of  the  rights  of  third 

11.  persons  in  the  management  of  its  public  lighting 
system.    While  the  doctrine  of  immunity  of  munic- 
ipal corporations  in  matters  purely  governmental  is  too  well 
established  upon  the  authorities  to  be  shaken,  yet  we  are 

of  opinion  that  public  policy  requires  that  the  doc- 

12.  trine  should  be  kept  strictly  within  limits,  to  the 
end  that  so  far  as  possible  corporate  liability  may 

prompt  those  charged  with  responsibility  in  the  government 
of  cities  and  towns  to  be  alert  to  prevent  wrongs  to  third 
persons  in  the  maintenance  of  municipal  property. 

The  point  is  made,  however,  that  although  it  appears 

that  the  fall  of  the  wire  was  the  proximate  cause  of  the 

death  of  appellant's  intestate,  and  that  said  wire 

13.  had  become  weak  and  rotten,  in  which  respect  ap- 
pellee is  charged  with  negligence,  yet  it  is  not  alleged 

that  the  wire  fell  by  reason  of  such  defective  condition. 
Although  it  is  clear  from  a  reading  of  the  complaint  that 
this  was  an  assumed  fact,  yet  the  omission  of  the  allegation 
renders  the  complaint  insufficient,  and  an  affirmance  must 
follow. 
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In  passing,  as  we  have,  upon  the  substantial  question  in 
this  case,  whether  appellee  enjoyed  an  immunity  from  lia- 
bility in  the  operation  of  its  electric  lighting  system, 

14.  we  have  decided  the  sole  question  argued  .by  appel- 
lant's counsel,   as  well  as  the  first  and  principal 

question  discussed  by  counsel  for  appellee.  We  have  not 
failed  to  consider  whether,  since  the  judgment  must  be 
affirmed,  we  ought  not  to  pass  over  what  appears  to  be  the 
real  controversy,  that  of  municipal  liability  ex  delicto  in 
such  cases,  and  base  our  decision  on  the  clear  but  narrow 
ground  of  a  failure  to  show  that  the  negligence  and  the 
result  stood  in  the  relation  of  cause  and  effect.  After  much 
consideration,  however,  we  have  arrived  at  the  conclusion 
that  we  may  with  propriety,  and  that  we  ought  in  justice, 
to  decide  the  real  question  in  the  case.  In  no  instance  is 
this  court  disposed  to  decide  moot  questions,  or  contro- 
versies relative  to  rights  in  actions  which  may  subsequently 
be  brought ;  but  in  this  case,  finding  that  the  main  question 
is  the  threshold  one,  that  it  is  the  only  one  which  admits  of 
serious  disagreement,  and  that  the  complaint  is  so  framed 
as  to  show  that  it  was  the  purpose  to  charge  that  the  wire 
fell  by  reason  of  the  defect,  so  that  it  is  clear  that  the  miss- 
ing averment  wall  be  supplied,  we  conceive  that  our  duty  is 
not  done  in  disposing  of  the  case  solely  on  said  point  and 
compelling  appellant  to  await  the  time  necessary  to  dispose 
of  a  second  appeal,  when  to  decide  the  real  question  now, 
in  its  order,  in  the  light  of  full  discussion,  would  be  at  once 
to  correct  the  court  below  in  what  was  evidently  its  mis- 
concepttion  of  the  law  of  the  case,  to  the  end  that  in  this 
controversy  justice  may  be  administered,  to  borrow  from 
the  sounding  phrases  of  the  Constitution  (Art.  1,  §12), 
''completely  and  without  denial;  speedily  and  without  de- 
lay.'^  The  general  authority  to  review  and  revise  neces- 
sarily includes  the  right  to  enforce  the  law  and  to 

15.  administer  justice,  and  the  court,  upon  an  investi- 
gation of  the  record,  may  so  frame  its  judgment  as 
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to  prevent  the  defeat  of  justice  by  technical  and  arbitrary 
rules.  It  is  a  rule,  which  is  also  applicable  to  appellate 
tribunals,  that  if  a  court  acquires  jurisdiction  for  one  pur- 
pose, it  will  retain  it  for  all,  and  "our  code  means  tltat  this 
court  shall  decide  upon  the  substantial  merits  of  a  contro- 
versy where  it' can  be  properly  done."  Feder  v.  Field 
(1889),  117  Ind.  386.  See  Elliott,  App.  Proc.,  §18.  Many 
cases  are  to  be  found  in  the  books  in  which  courts  of  appel- 
late jurisdiction,  in  affirming  judgments,  have,  in 

16.  order  to  protect  the  evident  equities  of  one  of  the 
parties,  added  some  restrictive  provision,  or  added 

to  the  judgment  of  affirmance  an  order  remanding  the  cause 
to  the  court  below,  either  for  the  .purpose  of  amending  the 
declaration  or  the  plea,  or  for  some  other  action  to  be  taken 
in  the  trial  court.  Fidelity  Ins.,  etc.,  Co.  v.  McClain 
(1900),  178  U.  S.  113,  20  Sup.  Ct.  774,  44  L.  Ed.  998; 
In  re  Petition  of  Ingraliam  (1876),  64  N.  Y.  310 ;  Piper  y. 
Hoard  (1887),  107  X.  Y.  73, 13  N.  E.  632, 1  Am.  St  789 ; 
Johnson  V.  Elhins  (1904),  23  App.,  D.  C,  486;  Witty  v. 
Hightower  (1849),  12  Sm.  &  M.  478;  Manns  v.  Flinv. 
(1839),  10  Leigh  93;  Campbell  v.  Hughes  (1877),  12  W. 
Va.  183;  Gill  v.  Rice  (1861),  13  Wis.  *549;  Van  Orman 
V.  Spafford  (1866),  20  Iowa  215;  McDonald  v.  Cruzen 
(1868),  2  Ore.  269-,  Powell  v.  Dayton,  etc.,  R.  Co.  (1886), 
14  Ore.  22,  12  Pac.  83.  And  see  Coch  v.  Purcell  (1878), 
45  X.  Y.  Super.  162.  As  said  in  Powell  v.  Dayton,  etc., 
R.  Co.,  supra:  "This  discretion,  of  course,  is  a  judicial  dis- 
cretion— not  arbitrary — and  is  always  to  be  exercised  in 
furtherance  of  justice."  There  is  no  occasion  in  this  case 
for  an  order  in  the  nature  of  a  procedendo,  as  the 

17.  claim  is  not  barred  by  the  statute  of  limitations,  but, 
within  the  principle  of  the  procedure  just  indicated, 

we  regard  ourselves  as  warranted  in  disposing  of  the  essen- 
tial question  concerning  which  the  parties  have  challenged 
the  consideration  and  judgment  of  the  court 
Judgment  affirmed. 
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Steinmetz,  by  Next  Friend,  t;.  G.  H.  Hammond 
Company. 

[No.  20,837.    Filed  October  2,  1906.] 

1.  Jurisdiction. — City  Courts, — Appeal. — Superior  Courts. — ^The 
superior  and  circuit  courts  hjive  no  jurisdiction  of  a  cause  of 
action  appealed  from  a  city  court,  where  such  city  court  had 
none.     p.  156. 

2.  Same. — City  Courts. — Justices  of  the  Peace. — Statutes. — City 
and  justices'  courts  are  of  inferior  and  limited  jurisdiction  and 
possess  only  the  powers  expressly  granted  by  statute  or  neces- 
sarily implied  therefrom,     p.  156. 

3.  Fraud. — Effect  of. — Judgment. — Fraud  vitiates  a  judgment, 
p.  156. 

4.  Judgment. — Setting  Aside  for  Fraud. — Courts. — Jurisdiction^ 
— Circuit  and  superior  courts  have  jurisdiction  to  set  aside  and 
annul  judgments  obtained  by  fraud,    p.  157. 

5.  Courts.  —  City.  —  Jurisdiction. — Equity  Cases. — City  courts 
have  no  equity  jurisdiction,  and  cannot  set  aside  judgments 
obtained  by  fraud,    p.  157. 

6.  Same. — City. — Justices  of  the  Peace. — Jurisdiction. — Equity 
Cases. — City  courts  have  no  equity  jurisdiction  under  §3669 
Bums  1901,  Acts  1891  p.  24,  §2,  providing  that  their  jurisdic- 
tion, with  certain  additions,  shall  be  concurrent  with  mayors' 
and  justices'  courts,  since  neither  justices'  courts  (§1500  Bums 
1901,  §1433  R.  S.  1881),  nor  mayors'  courts  (§3497  Bums  1901, 
§3062  R.  S.  1881),  are  granted  such  power,     p.  157. 

7.  Jurisdiction. — Waiver. — Consent. — Motions. — Jurisdiction  of 
the  subject-matter  cannot  be  waived  either  by  silence  or  con- 
sent; and  the  want  of  jurisdiction  may  be  questioned  at  any 
stage  of  a  case;  and  where  such  want  appears  upon  the  face 
of  the  record,  no  formal  motion  is  necessary  to  present  the 
question,    p.  159. 

8.  Appeal  and  Error. — Jurisdiction. — Raising  Question  for  First 
Time  in  Supreme  Court, — An  objection  for  want  of  jurisdiction 
may  be  raised  for  the  first  time  in  the  Supreme  Court,    p.  159. 

9.  Same. — Jurisdiction. — Judgment. — Superior  Court. — Reversal. 
— ^Where  the  superior  court  entered  a  decree  on  the  merits  for 
defendant  in  an  equity  case  appealed  from  a  city  court  having 
no  jurisdiction  over  the  subject-matter,  the  Supreme  Court 
will  remand  said  cause  with  an  order  to  vacate  such  judgment 
and  dismiss  the  suit.    p.  159. 
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From  Lake  Superior  Court ;  H.  B.  Tuthill,  Judge. 

Suit  by  Philip  Steinmetz,  Jr.,  by  his  next  friend,  against 
the  G.  H.  Hammond  Company.  From  a  decree  for  defend- 
ant, plaintiff  appeals.  Transferred  from  Appellate  Court 
under  §1337u  Burns  1901,  Acts  1901,  p.  690.    Reversed. 

L.  L»  Bomherger,  for  appellant. 
John  B,  Peterson,  for  appellee. 

Jordan,  C.  J. — This  suit  was  commenced  on  Jime  2, 
1903,  by  appellant,  a  minor,  by  his  next  friend,  in  the  city 
court  of  the  city  of  Hammond,  Lake  county,  Indiana,  to 
have  a  certain  judgment  rendered  in  said  court  declared 
void,  vacated  and  set  aside,  on  the  ground  of  fraud  perpe- 
trated by  appellee  in  securing  the  rendition  thereof. 

The  following  are  some  of  the  material  facts  disclosed 
by  the  amended  complaint  filed  in  the  proceedings:  On 
November  12,  1902,  appellant,  Philip  Steinmetz,  a  minor 
in  the  employ  of  appellee  company,  was  injured  through  its 
alleged  negligence  while  at  work  in  its  packing  house  at 
the  city  of  Hammond,  Indiana,  on  account  of  which  in- 
juries his  left  arm  had  to  be  amputated  near  the  shoulder, 
etc.  On  November  15,  1902,  the  father  of  appellant, 
Philip  Steinmetz,  as  his  next  friend,  instituted  in  the  city 
court  of  Hammond  against  appellee,  in  the  name  of  appel- 
lant, an  action  for  damages  arising  out  of  said  injuries. 
The  city  of  Hammond  is  incorporated  under  the  general 
laws  of  this  State  pertaining  to  the  incorporation  of  cities. 
The  damages  sought  to  be  recovered  in  the  action  were  laid 
at  $500,  the  limit  of  the  jurisdiction  of  said  court  under 
the  laws  of  this  State  in  an  action  for  tlie  recovery  of 
money.  It  is  shown  that  the  defendant,  by  its  attorneys, 
appeared  to  said  action  without  any  ser\'ice  of  process.  A 
jury  was  demanded  and  impaneled,  and  it  returned  a  ver- 
dict in  favor  of  the  plaintiff  for  $500.  It  is  charged  that 
this  verdict  was  not  returned  upon  any  evidence  given  in 
the  case,  but  was  returned  solely  upon  statements  made  to 
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the  jurors  that  $500  was  the  amount  agreed  upon  by  the 
parties.  A  motion  for  a  new  trial  was  made  by  the  defend- 
ant company,  which  was  overruled,  and  judgment  was 
thereupon  rendered  on  the  verdict  of  the  jury.  This  judg- 
ment was  immediately  paid  by  the  defendant  company  to 
appellant's  father,  who  accepted  same  in  full  satisfaction 
of  said  judgment.  The  complaint  contains  many  allega- 
tions of  fraud  and  fraudulent  representations  made  by 
appellee  company  herein  and  its  agents,  to  induce  appel- 
lant's father  to  commence  said  action  as  his  next  friend. 
It  is  shown,  among  other  things,  that  the  action  was  insti- 
tuted by  attorneys  who  were  in  the  employ  of  the  appellee 
at  the  time,  and  were  not  attorneys  of  the  plaintiff,  and  did 
not  in  good  faith  represent  him;  that  these  agents  and 
attorneys  informed  the  judge  of  said  city  court  ^^that  a 
bona  fide  compromise  and  settlement  of  plaintiff's  claim 
has  been  agreed  upon,  and  upon  said  representations  made 
to  him  the  judge  of  said  court  entertained  jurisdiction  of 
said  cause,  but  only  in  a  formal  manner;  that  plaintiff's 
father  was  not,  and  never  has  been,  the  legal  guardian  of 
plaintiff,  and  had  no  authority  to  compromise  or  adjust 
any  claims  which  the  plaintiff  had  against  defendant  on 
account  of  said  injuries,  and  the  question  of  the  sufficiency 
of  said  settlement  and  compromise  w-as  not  presented  to  said 
court,  and  was  effected  wholly  without  the  knowledge  and 
consent  of  plaintiff."  At  the  time  the  action  was  com- 
menced and  judgment  was  rendered,  appellant,  by  reason 
of  his  injuries,  was  confined  in  the  hospital,  suffering 
therefrom,  and  had  no  knowledge  that  said  action  had  been 
instituted  and  a  judgment  rendered  therein.  As  soon  as  he 
was  informed  of  that  fact  he  expressed  his  disapproval  of 
said  proceeding.  It  is  further  charged  that  the  sum  of 
$500  was  an  amount  grossly  inadequate  and  insufficient  to 
compensate  the  plaintiff  for  his  injuries,  etc.  The  plead- 
ing closes  with  the  prayer  that  said  judgment,  rendered  on 
November  15,   1902,   as   aforesaid  disclosed,  be  declared 
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void,  vacated  and  set  aside,  and  for  all  other  and  proper 
relief.  The  city  court  of  Hammond  entertained  jurisdic- 
tion in  this  action,  and  upon  the  trial  rendered  a  judgment 
therein  against  appellant,  and  from  this  judgment  he  ap- 
pealed to  the  Lake  Superior  Court,  wherein  there  was  a 
demurrer  to  the  complaint  overruled,  an  answer  in  several 
paragraphs  filed  by  defendant  and  the  demurrer  there- 
to overruled,  and  on  the  issues  joined  there  was  a  trial  by 
court,  and  a  judgment  rendered  against  appellant,  from 
which  this  appeal  is  prosecuted. 

At  the  very  threshold  we  are  met  with  the  contention  of 

appellee's  counsel  that  the  city  court  of  Hammond  had  no 

jurisdiction  over  the  subject-matter  of  this  action, 

1.  and  hence  this  appeal  cannot  be  considered  or  main- 
tained.    It  is  settled  beyond  successful  controversy 

that  if  the  city  court  in  which  this  suit  was  commenced  had 
no  jurisdiction  of  the  subject-matter,  then,  under  the  cir- 
cumstances, the  Lake  Superior  Court  acquired  no  jurisdic- 
tion of  the  subject-matter  by  appeal.  Jolly  v.  Ohering 
(1872),  40  Ind.  139;  Mays  v.  Dooley  (1877),  59  Ind. 
287,  and  cases  cited;  Horton  v.  Sawyer  (1877),  59  Ind. 
587;  Brown  v.  Goble  (1884),  97  Ind.  86;  Myers  v.  Gibson 
(1899),  152  Ind.  500. 

In  this  State  the  courts  of  justices  of  the  peace  and  city 

courts,  like  that  in  which  this  action  was  instituted,  are  of 

inferior   and  limited   jurisdiction,   and   possess  no 

2.  power  or  jurisdiction  except  that  which  is  expressly 
conferred  by  the  statute  and  such  as  is  necessarily 

implied  or  incidental  to  the  power  or  jurisdiction  so  con- 
ferred. McNulty  V.  Connew  (1875),  50  Ind.  569,  and 
cases  cited;  Brown  v,,  Goble,  supra. 

It  will  be  observed  that  under  the  facts  alleged  in  the 

complaint  the  object  of  this  suit  is  to  set  aside  and  vacate 

a  judgment  procured  or  obtained  by  the   alleged 

3.  fraud  of  appellee.    The  ancient  principle  that  fraud 
vitiates    everything    is    applicable    to    judgments. 
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Adams  School  Tp,  v.  Irwin  (1898),  150  Ind.  12;  State  v. 
Hindman  (1903),  159  Ind.  586. 

That  a  court  of  superior  general  jurisdiction  may,  upon 

sufficient  facts,  set  aside  and  annul  a  judgment  obtained  by 

fraud,   and  relieve  the  party  so   defrauded  there- 

4.  from,  is  a  well-settled  proposition.    Nealis  v.  Dicks 
(1880),  72  Ind.   374;  Hogg  y.  Link   (1883),  90 

Ind.  346;  Spahr  v.  Hollingshead  (1847),  8  Blackf.  415; 
Nicholson  V.  Nicholson  (1888),  113  Ind.  131;  English  v. 
Aldrich  (1892),  132  Ind.  500,  32  Am.  St  270. 

As  the  power  to  set  aside  and  annul  judgments  procured 

by  fraud  is  lodged  in  courts  of  superior  general  jurisdiction, 

which  are  invested  with  the  power  to  grant  relief  in 

5.  equity  or  chancery  cases,  it  is  manifest  that  appel- 
lant in  commencing  his  action  in  the  city  court  of 

Hammond  selected  the  wrong  tribunal.  While  a  city  court, 
like  that  of  a  justice  of  the  peace,  in  the  trial  of  a  cause 
over  which  it  has  jurisdiction  of  the  subject-matter,  should 
be  guided  and  controlled  by  both  legal  and  equitable  prin- 
ciples, so  far  as  applicable,  nevertheless  such  a  court  pos- 
sesses no  equity  or  chancery  jurisdiction,  or  powers  which 
will  authorize  it  to  review  and  set  aside  either  its  own 
judgment  or  that  of  any  other  court  on  the  ground  that  such 
judgment  was  obtained  or  procured  by  fraud. 

Section  3669  Burns  1901,  Acts  1891,  p.  24,  §2,  of  the 

statute  governing  the  creation  of  city  courts,  like  the  one 

herein  involved,  provides,  among  other  things,  that 

6.  a  city  court  "shall  have  original  concurrent  jurisdic- 
tion with  justices  of  the  peace  and  with  city  mayors 

in  all  matters  criminal  and  civil  of  which  justices  of  the 
peace  or  mayors  have  or  may  hereafter  have  jurisdiction. 
And  shall  also  have  original  concurrent  jurisdiction  with 
the  circuit  court  in  civil  causes  where  the  amount  in  con- 
troversy does  not  exceed  $500,  except  in  actions  for  slander, 
libel,  foreclosure  of  mortgages  on  real  estate  or  where  the 
title  of  real  estate  is  in  issue,  excepting  all  matters  relating 
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to  the  settlement  of  decedents'  estates,  appointment  of 
guardians  and  all  matters  connected  therewith.  Such  court 
shall  be  governed,  so  far  as  may  be,  by  the  laws,  rules, 
practice  and  pleadings  governing  proceedings  in  the  circuit 
courts  of  the  State,  except  as  in  this  act  is  otherwise  pro- 
vided." 

It  will  be  noted  that  this  statute  invests  city  courts  with 
original  concurrent  jurisdiction  with  justices  of  the  peace 
and  with  the  city  mayor.  By  §3497  Bums  1901,  §3062  R. 
S.  1881,  the  mayor  of  a  city,  in  addition  to  the  particular 
powers  therein  granted,  is  in  civil  actions  invested,  within 
the  limits  of  the  city,  with  the  jurisdiction  and  powers  of  a 
justice  of  the  peace.  Turning  to  §1500  Bums  1901,  §1433 
R.  S.  1681,  we  find  that  therein  it  is  provided  that  "jus- 
tices of  the  peace  shall  have  jurisdiction  to  try  and  deter- 
mine suits  founded  on  contract  or  tort,  where  the  debt  or 
damage  claimed  or  value  of  the  property  sought  to  be  recov- 
ered does  not  exceed  $100,  and  concurrent  jurisdiction  to 
the  amount  of  $200,  but  the  defendant  may  confess  judg- 
ment for  any  sum  not  exceeding  $300.  No  justice  shall 
have  jurisdiction  in  any  action  of  slander,  for  malicious 
prosecutions,  or  breach  of  marriage  contract,  nor  in  any 
action  wherein  the  title  to  lands  shall  come  in  question,  or 
the  justice  be  related  by  blood  or  marriage  to  either  party/' 

That  a  justice  of  the  peace  imder  the  laws  of  this  State  is 
not  invested  with  the  powers  of  a  court  of  equity,  and  is 
not  authorized  to  assume  jurisdiction  and  award  relief  in 
equity  cases,  as  is  a  court  of  superior  general  jurisdiction, 
is  settled  by  repeated  decisions  of  this  court.  Brown  v. 
Gohle,  supra,  and  cases  cited;  Leary  v.  Dyson  (1884),  98 
Ind.  317;  GreenivaUt  v.  May  (1891),  127  Ind.  511,  22 
Am.  St.  660. 

In  the  latter  appeal  Judge  Elliott,  speaking  for  the  court, 
said:  "As  the  judgment  for  costs  was  obtained  by  fraud, 
equity  will  enjoin  its  collection,  for  the  justice  of  the  peace 
had  no  authority  to  review  his  own  judgment  on  the  ground 
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of  fraud.  A  justice  of  the  peace  possesses  no  equity  juris- 
diction and  cannot  set  aside  or  annul  his  judgment,  except 
in  the  mode  provided  by  statute,  and  the  statute  does  not 
authorize  him  to  review  a  judgment.  Ainsworth  v.  Atkin- 
son [1860],  14  Ind.  538;  Snell  v.  Mohan  [1872],  38  Ind. 
494;  Richards  v.  Reed  [1872],  39  Ind.  SSO;  Doyle  v.  State, 
ex  rel.  [1878],  61  Ind.  324;  Brown  v.  Gohle  [1884],  97 
Ind.  86."  In  view  of  the  statute  conferring  jurisdiction 
upon  city  courts,  it  is  evident  that  if  a  justice  of  the  peace 
has  no  equity  jurisdiction,  neither  is  a  city  court  invested 
therewith. 

An  objection  that  a  court  has  no  jurisdiction  of  the  sub- 
ject-matter of  the  action  cannot  be  waived  either  by  the 
silence  or  express  consent  of  the  parties,  and  may  be 

7.  interposed  at  any  stage  of  the  action.     Where  want 
of  jurisdiction   of  the   subject-matter   is   apparent 

upon  the  face  of  the  proceedings  or  record  in  a  cause,  no 
formal  motion  is  necessary  to  present  that  question  to  the 
court    McCoy  v.  Able  (1892),  131  Ind.  417. 

Such  objection  may  be  interposed  for  the  first  time  in 
the  Supreme  Court  on  appeal.     Branson  v.  Studa- 

8.  baker  (1892),  133  Ind.   147;  Elliott,  App.  Proc, 
§470 ;  Ewbank's  Manual,  §7. 

It  must  follow,  and  we  so  adjudge,  that  the  city  court  of 

Hammond  had  no  jurisdiction  over  the  subject-matter  of 

this   action,   and   consequently   the   Lake   Superior 

9.  Court  acquired  none  thereover  by  the  appeal.     The 
cause  is,  therefore,  remanded  to  the  Lake  Superior 

Court  at  the  cost  of  appellant,  with  instructions  to  that 
court  to  vacate  its  judgment,  and  to  permit  appellant,  if 
he  desires,  to  dismiss  the  action ;  otherwise  the  appeal  from 
the  city  court  should  be  dismissed. 

Gillett,  J.,  did  not  participate  in  the  decision  of  this 
cause. 
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WuRFEL  V.  The  State. 

[No.  20,807.  Filed  October  4,  1906.] 
Appeal  and  Error. — Record. — Motion  for  New  Trial, — Bill  of 
Exceptions. — A  motion  for  a  new  trial,  contained  only  in  the 
bill  of  exceptions  in  the  transcript  on  appeal,  is  not  a  part  of 
the  record;  and  error  assigned  on  the  overruling  of  same  can- 
not be  considered. 

From  Clark  Circuit  Court;  C.  W.  Cook,  Special  Judge. 

Prosecution  by  the  State  of  Indiana  asrainst  »Tolin  Wur- 
fel.  From  a  judgment  of  conviction,  defendant  appeals. 
Affirmed. 

James  W.  Fortune,  for  appellant. 

Charles  W.  Miller,  Attorney-General,  C.  C.  Hadley,  H. 
M.  Bowling  and  W.  C.  Geahe,  for  the  State. 

MoNTooMERY,  J. — Appellant  was  convicted  of  an  as- 
sault and  battery  with  intent  to  commit  rape.  A  number 
of  alleged  errors,  Avhich  might  properly  have  been  urged  as 
grounds  for  a  new  trial,  have  been  assigned.  The  only 
proper  assignment  of  errors  is  the  overruling  of  appellant's 
motion  for  a  new  trial.  The  motion  for  a  new  trial  is  not 
embraced  in  the  record  proper,  but  only  in  what  purports  to 
be  a  bill  of  exceptions.  This  bill  of  exceptions  is  not  iden- 
tified, but  is  Inerely  attached  to  the  transcript,  and  there 
is  no  record  entry  of  the  filing  of  the  same.  If  it  were  con- 
ceded that  this  bill  of  exceptions  constituted  a  part  of  the 
record,  which  we  need  not  and  do  not  decide,  still  it' must 
be  held  that  a  motion  for  a  new  trial,  which  is  copied  in 
such  bill,  but  does  not  appear  elsewhere,  is  not  properly  a 
part  of  the  record.  Wilson  v.  Staie  (1901),  156  Ind.  631, 
and  cases  cited. 

In  the  absence  of  the  motion  for  a  new  trial,  no  error  is 
made  to  appear,  and  the  judgment  is  affirmed. 
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Adams  v.  Betz. 

[No.  20,842.    Filed  October  4,  1906.] 

1.  Appeal  and  Error. — Briefs, — Omissions  by  Appellant — Sup- 
ply by  Appellee, — Where  the  necessary  parts  of  the  record  to 
present  the  errors  assigned  are  not  set  out  in  appellant's  brief, 
but  the  appellee's  brief  supplies  same,  such  errors  will  be  con- 
sidered,    p.  164. 

2.  Same.  —  Weighing  Evidence.  —  Quieting  Title.  —  Jury. — The 
Supreme  Court  will  not,  under  §641h  Bums  1905,  Acts  1903, 
p.  338,  §8,  weigh  the  evidence  in  a  quiet-title-  case,  since  such 
case  is  triable  by  jury. '  p.  164. 

3.  Quieting  Title. — Boundaries. — Parol  Partition. — Where  heirs 
divide  lands,  giving  to  plaintiff  fourteen  acres  from  the  west 
side  of  an  eighty-acre  tract,  the  other  heirs  selling  their  tracts 
to  defendant's  grantor,  and  the  plaintiff  and  such  grantor  orally 
established  the  boundary  line  and  built  a  fence  thereon,  main- 
taining the  same  ten  years,  the  defendant  purchasing  from  the 
grantor  such  tract,  "except  fifteen  acres"  off  of  the  west  end, 
such  purchased  tract  containing  sixty-five  acres  "more  or  less," 
plaintiff  is  entitled  to  a  decree  quieting  his  title  to  the  lands  up 
to  such  fence,  especially  since  defendant  knew  of  such  division 
and  since  the  other  heirs  and  such  grantor  subsequently  con- 
veyed to  him  all  land  within  the  boundaries  marked  by  such 
fence,      p.  164. 

4.  Action.  —  Parties.  —  Reformation  of  Instruments. — Deeds. — 
Quieting  Title. — Plaintiff,  by  joining  his  grantor  with  the  ad- 
joining owner  as  a  codefendant,  may  have  reformation  of  his 
deed  to  cover  a  certain  tract  intended  to  be  included  in  such 
deed,  and  also  quiet  his  title  to  such  tract  as  against  such  ad- 
joining owner,    p.  168. 

6.  Notice.  —  Possession.  —  Quieting  Title.  —  The  possession  of 
lands  up  to  a  fence  is  notice,  to  a  purchaser  of  adjoining  lands, 
of  title  by  such  possessor,    p.  168. 

6.  Deeds.  —  Description.  —  Acres  Conveyed. — "More  or  Less." — 
The  words  "more  or  less"  following  the  number  of  acres  con- 
veyed by  a  deed,  usually  characterize  such  number  as  matter 

■     of  description  and  not  of  the  essence  of  the  contract,     p.  169. 

7.  Partition.  —  Parol.  —  Boundaries. — Estoppel. — Limitation  of 
Actions.  —  Adverse  Possession.  —  A  parol  agreement,  without 
fraud,  fixing  an  unknown  or  disputed  boundary  line,  acted  upon 
by  the  parties,  estops  such  parties  or  those  claiming  under 
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them  from  afterwards  disputing  such  line;  and  the  possession 
held  under  such  agreement  need  not  be  shown  to  be  adverse  for 
the  period  prescribed  by  the  statute  of  limitations,    p.  169. 

8.  Deeds. — Boundaries, — Disputed  Title, — Where  a  grantor  con- 
veyed certain  lands,  bounded  by  a  fence,  located,  though  er- 
roneously, on  the  supposed  line,  said  conveyance  containing  in 
fact  fewer  acres  than  was  supposed,  a  subsequent  deed  by  the 
grantor  and  others  interested  of  the  disputed  tract  beyond  the 
fence  puts  at  rest  the  title  to  said  disputed  tract  as  against  any 
claims  of  the  grantee  of  the  lands  bounded  by  such  fence, 
p.  170. 

9.  Evidence. — Parol, — Contracts, — Boundaries, — Partition, — In  a 
suit  to  quiet  title  to  lands  enclosed  by  a  fence,  evidence  of  a 
parol  agreement  between  plaintiff  and  defendant's  grantor  that 
such  fence  should  mark  the  true  boundary  line  between  their 
lands,  is  admissible,     p.  171. 

From  Randolph  Circuit  Court;  /.  W.  Macy,  Judge. 

Suit  by  George  Betz  against  James  J.  Adams.  From  a 
decree  for  plaintiff,  defendant  appeals.  Transferred  from 
Appellate  Court  under  §1337u  Bums  1901,  Acts  1901, 
p.  590.    Affirmed. 

John  W.  Headingion,  for  appellant. 

Fred  S.  Caldwell,  Emerson  E.  McOriff  and  James  J. 
Morgan,  for  appellee. 

Jordan,  C.  J. — Suit  by  appellee  to  quiet  title  to  certain 
lands  situated  in  Jay  county,  Indiana,  described  as  fifteen 
acres  off  of  the  entire  west  end  of  the  north  half  of  the 
northeast  quarter  of  section  twenty,  township  twenty-four 
north,  range  fifteen  east,  more  particularly  described  by 
metes  and  bounds.  The  suit  was  originally  commenced 
and  tried  in  the  Jay  Circuit  Court,  and  resulted  in  a  find- 
ing and  judgment  in  favor  of  appellee.  A  new  trial  under 
the  statute  was  granted  to  appellant,  and  on  his  motion  the 
cause  was  venued  to  the  Randolph  Circuit  Court. 

Appellant  by  his  answer  to  the  complaint  disclaimed  any 
interest  to  a  certain  part  of  the  lands  described.  He  filed 
a  cross-complaint,  making  the  appellee  the  sole  defendant 
thereto,  wherein  he  alleged  that  on  December  2,  1902,  he 
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purchased  certain  real  estate  from  Joseph  M.  Minch,  at 
that  time  the  owner  thereof,  in  consideration  of  the  sum  of 
$3,000;  that  Minch  and  wife  executed  to  him  a  warranty 
deed  for  the  following  described  real  estate,  situated  in  Jay 
county,  Indiana :  The  north  half  of  the  northeast  quarter 
of  section  twenty,  township  twenty-four  north,  range  fifteen 
east,  except  fifteen  acres  off  of  the  entire  west  end  of  said 
tract.  Appellant  further  alleged  in  his  cross-complaint  that 
at  the  time  of  said  conveyance  by  Minch  the  latter  was  the 
owner  of  sixty-five  acres  of  land,  more  or  less,  which  land 
is  described  in  the  cross-complaint  by  metes  and  bounds, 
and  it  is  alleged  that  this  land  is  the  tract  which  Minch  in- 
tended to  convey  to  appellant,  but  by  reason  of  a  mutual 
mistake  of  said  grantor  and  grantee,  and  the  scrivener  who 
drafted  the  deed,  the  land  was  described  as  the  north  half 
of  the  northeast  quarter,  etc.,  setting  out  the  description  as 
hereinbefore  given;  that,  by  reason  of  said  mistake,  the 
deed  executed  by  Minch  and  wife  to  appellant  did  not  con- 
vey to  him  all  the  land  which  he  purchased  and  which  was 
intended  by  his  said  grantor  to  be  conveyed  to  him.  It  is 
further  averred  that  appellee,  "for  the  purpose  of  cheating 
and  defrauding  the  plaintiff  of  a  part  of  his  land,  pro- 
cured said  Joseph  M.  Minch  to  make  and  execute  to  him  a 
quitclaim  deed  for  fifteen  acres  off  of  the  entire  west  end 
of  the  west  half  of  the  northeast  quarter  of  section  twenty, 
township  twenty-four  north,  range  fifteen  east,  in  Jay 
county,  Indiana,  which  casts  a  cloud  upon  a  part  of  plain- 
tiff's title."  The  prayer  of  the  cross-complaint  is  that  ap- 
pellant's title  to  the  lands  therein  described  by  metes  and 
bounds  be  quieted,  and  for  all  other  and  proper  relief. 
Upon  the  issues  joined  there  was  a  trial  by  the  court  and  a 
finding  in  favor  of  appellee,  and,  over  appellant's  motion 
for  a  new  trial,  a  decree  was  entered  quieting  appellee's 
title  to  the  lands  in  controversy. 

The  only  error  assigned  in  this  appeal  is  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial.    No  errors 


Digitized  by 


Google 


164  SUPREME  COURT  OF  INDIANA, 

Adams  v.  Betz— 167  Ind.  161. 

- 

raising  the  sufficiency  of  the  complaint  are  assigned. 

1.  Those  discussed  by  appellant's  counsel  are  that  the 
finding  of  the  trial  court  is  not  sustained  by  the 

evidence  and  is  contrary  thereto,  and  that  the  court  erred 
in  admitting  certain  evidence.  Appellee's  counsel  insist 
that  none  of  the  points  presented  by  appellant  should  be 
considered,  for  the  reason  that  he  has  not  complied  with 
rule  twenty-two  of  this  court  in  the  several  respects  men- 
tioned, especially  in  his  failure  to  set  forth  the  evidence  as 
required  by  said  rule.  This  contention  is  in  the  main 
verified  by  an  examination  of  appellant's  brief,  and  were  it 
not  for  the  fact  that  counsel  for  appellee  in  their  brief  have, 
at  least  in  part,  supplied  the  omission  of  appellant  we 
would  dismiss  the  appeal  without  consideration.  Appellant 
requests  that  this  court,  under  the  provisions  of  sec- 

2.  tion  eight  of  the  act  of  1903  (Acts  1903,  p.  338, 
§641h  Burns  1905),  weigh  the  evidence  and  award 

judgment  in  accordance  with  the  weight  thereof.  A  suit, 
however,  to  quiet  title  to  real  estate  is  triable  by  a  jury 
(Puterbaugh  v.  Puterbaugh  [1892],  131  Ind.  288,  15  L. 
R.  A.  341,  and  cases  cited),  consequently  section  eight  of 
the  statute  in  question  does  not  apply  to  the  case  at  bar,  for 
by  its  express  provision  it  is  limited  to  cases  not  triable  by 
a  jury  as  a  matter  of  right. 

There  is  evidence  in  the  record  to  establish  the  following 

facts-:    The  eighty  acres  of  land  out  of  which  the  tract  in 

controversy  was  carved  was  originally  owned  in  fee 

3.  simple  by  Jackson  F.  Betz.     He  died  intestate  the 
owner  thereof,  leaving  appellee,  his  son,  and  five 

other  children  as  his  only  heirs  at  law.  After  his  death 
these  children  made  partition  of  the  eighty  acres  by  execut- 
ing to  each  other  partition  deeds.  The  part  now  claimed 
by  appellee  was  set  oflF  to  him  in  this  partition,  and,  as  it 
appears,  was  intended  to  embrace  fifteen  acres,  excepting 
one  acre  which  was  held  by  Wabash  township  for  school 
purposes,  and  which  was  subsequently,  and  prior  to  the 
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commencement  of  this  suit,  purchased  by  appellee  and 
conveyed  to  him  by  the  proper  township  trustee.  lie  was 
in  possession  of  the  premises  and  was  residing  thereon  with 
his  family  at  the  time  Joseph  M.  Minch  became  the  owner 
of  the  remainder  of  the  land  through  deeds  of  conveyance 
executed  to  him  by  the  brothers  and  sisters  of  appellee. 
When  Minch  became  the  owner  of  the  land  lying  east  of 
the  part  occupied  and  claimed  by  appellee  there  was  no  par- 
tition fence  or  other  dividing  line  between  the  tvvo  tracts, 
namely  the  one  purchased  by  Minch  and  the  one  held  by 
appellee.  Thereupon  Minch  and  appellee  agreed  to  estab- 
lish a  boundary  line  and  erect  a  partition  fence  thereon. 
Minch  recognized  that  appellee  owned  fifteen  acres  of  the 
eighty-acre  tract,  fourteen  of  which  he  had  acquired  as  an 
heir  of  his  father,  and  which  had  been  set  off  to  him  under 
the  partition  heretofore  mentioned,  and  the  other  acre 
which  he  had  purchased  from  the  township  trustee  as  here- 
tofore stated. 

The  man  whom  Minch  selected  to  represent  him,  together 
with  appellee,  made  measurements  of  the  land  and  ran  a 
division  or  boundary  line  north  and  south.  The  parties 
then  by  agreement  constructed  a  wire  fence  on  this  agreed 
boundary  line,  which  divided  the  lands  of  Minch  on  the 
east  and  those  of  appellee  on  the  west.  Minch  acquiesced 
in  this  division  and  was  fully  satisfied  that  he  had  his  por- 
tion of  the  eighty  acres,  and  during  the  ten  years  and  more 
in  which  he  owned  and  held  the  lands  adjacent  to  those  of 
appellee  he  recognized  and  accepted  the  fence  so  erected 
and  maintained,  and  acted  upon  by  the  parties,  as  the 
true  dividing  line,  and  never  in  any  manner  disputed 
nor  called  the  same  in  question.  Minch  during  the  entire 
period  of  his  ownership  after  the  erection  of  this  partition 
fence  cultivated  the  lands  on  the  east  of  this  fence,  and 
appellee  likewise  cultivated  the  land  lying  west  thereof  up 
to  the  fence.  Appellant  long  prior  to  his  purchase  from 
Minch  resided  in  the  immediate  vicinity  of  these  lands,  and 
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at  and  before  his  said  purchase  saw  this  boundary  or  divis- 
ion fence  and  saw  and  knew  that  Minch  and  appellee  culti- 
vated the  lands  on  each  side  thereof  to  said  fence. 

On  December  2,  1902,  Minch  and  wife,  in  consideration 
of  $2,800,  sold  and  conveyed  to  appellant  by  warranty  deed 
the  land  situated  east  of  this  boundary  or  partition  fence. 
This  deed  described  the  land  as  follows:  "The  north  half 
of  the  northeast  quarter  of  section  twenty,  township  twenty- 
four  north,  range  fifteen  east,  except  fifteen  acres  off  of  the 
entire  west  end  thereof,"  stating  that  the  land  therein  con- 
veyed was  sixty-five  acres,  "more  or  less."  It  was  further 
stipulated  in  this  deed  that  the  land  was  conveyed  to  appel- 
lant by  Minch  subject  to  a  mortgage  of  $3,000,  executed 
to  the  Dickson  Lumber  Company,  which  mortgaged  indebt- 
edness appellant  in  the  deed  assumed  and  agreed  to  pay. 

During  the  negotiations  between  ]!^Iinch  and  appellant 
for  the  sale  and  purchase  of  the  land,  and  prior  to  the  exe- 
cution of  the  deed  thereto,  a  paper  containing  a  description 
of  the  land  which  Minch  proposed  to  sell  and  convey  to  ap- 
pellant was  placed  in  the  hands  of  the  latter.  The  descrip- 
tion therein  contained  and  set  out  excepted  from  the  con- 
veyance the  following  real  estate:  "A  strip  or  parcel  of 
land  containing  fifteen  acres  off  of  the  entire  west  end  of 
said  tract  above  described,  now  owned  by  George  Betz." 
After  the  sale  and  conveyance  of  the  land  by  Minch  to 
appellant  the  latter  discovered,  through  a  survey  which  he 
procured  to  be  nxjde,  that  if  the  tract  conveyed  to  him  by 
Minch  covered  or  embraced  sixty-five  acres  it  would  be  nec- 
essary to  change  the  boundary  line  so  as  to  extend  it  two 
rods  west  of  the  old  boundary  fence  agreed  upon  and 
erected,  as  hereinbefore  stated,  by  Minch  and  appellee. 
The  latter  about  the  same  time  discovered  that  he  had  not 
fully  acquired  title  to  the  fifteen  acres  which  he  claimed,  or 
to  all  of  the  land  lying  west  of  said  boundary  or  parti- 
tion fence ;  or,  in  other  words,  he  discovered  that  there  was 
a  strip  of  land  two  rods  wide  extending  along  the  entire 
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width  of  the  eighty-acre  tract  at  the  east  end  of  the  sup- 
posed fifteen  acres  which  was  not  covered  by  the  partition 
deed  executed  to  him  by  his  brothers  and  sisters.  He  im- 
mediately procured  from  Minch  for  a  nominal  considera- 
tion a  quitclaim  deed  covering  and  embracing  this  strip, 
and  also  procured  a  warranty  deed  from  his  brothers  and 
sisters  conveying  this  strip  to  him.  This  latter  deed,  as  the 
evidence  discloses,  was  made  for  the  purpose  of  correcting 
the  former  partition  deed. 

Thereafter  appellant  continued  to  claim  title  to  this  strip, 
insisting  that  there  was  a  mistake  in  the  description  con- 
tained in  the  deed  of  Minch  and  wife  to  him,  his  insistence 
being  that  the  land  should  have  been  described  in  the  Minch 
deed  by  metes  and  bounds ;  that  Minch's  grantors  had  con- 
veyed more  land  to  Minch  than  the  latter  had  conveyed  to 
him.  Appellant  thereupon,  over  the  objections  of  appellee, 
began  to  build  a  division  fence  on  the  land  claimed  by  ap- 
pellee, erecting  it  two  rods  west  of  the  old  boundary  fence. 
Appellee  then  instituted  this  action. 

A  consideration  of  the  evidence  in  this  case  thoroughly 
satisfies  us  that  the  judgment  of  the  lower  court  is  a  correct 
residt.  The  facts  established  thereby  clearly  disclose  that 
appellee  is  the  legal  owner  of  the  land  in  dispute,  and  is 
entitled  to  have  his  title  thereto  quieted  and  set  at  rest  as 
against  the  claims  made  by  appellant.  Counsel  of  the  latter, 
however,  insist  that  the  evidence  shows  that  Minch  by  his 
conveyance  to  appellant  intended  to  sell  and  convey  all  of 
the  land  which  he  owned  and  held  in  and  to  the  eighty-acre 
tract  by  virtue  of  the  conveyance  to  him  by  the  children  and 
heirs  of  Jackson  F.  Betz,  to  which  we  have  herein  referred, 
further  contending  that  it  was  the  intention  of  both  appel- 
lant and  Minch  to  have  such  a  description  in  the  deed  exe- 
cuted by  the  latter  to  the  former  as  would  embrace  or  cover 
all  the  lands  so  owned  by  Minch;  that  the  exception  of 
fifteen  acres  off  the  entire  west  end  of  the  tract  conveyed 
was  a  mutual  mistake,  and  that,  therefore,  appellant,  under 
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his  cross-complaint,  is  entitled  to  have  said  deed  reformed 
so  as  to  comply  with  the  intention  of  the  parties. 

It  is  true  that  if  the  appellant  had  made  Minch,  his 
grantor,  a  codefendant  with  appellee  to  a  cross-complaint 

in  this  action,  he  might  thereunder,  on  a  sufficient 
4.     showing,  have  secured  a  reformation  of  the  deed  of 

conveyance  to  him  from  Minch  so  as  to  cover  all  of 
the  real  estate  intended  by  the  parties  at  the  time  of  the 
sale  to  be  conveyed,  and  then  had  his  title  thereto  quieted 
as  against  appellee.  Smith  v.  Kyler  (1881),  74  Ind.  575; 
Hunter  v.  McCoy  (1860),  14  Ind.  528;  §280  Bums  1901, 
§279  R.  S.  1881.  The  trial  court,  however,  appears  to 
have  found  adversely  to  appellant  on  all  the  issues  which 
he  tendered  by  his  cross-complaint,  and  the  evidence  fully 
supports  this  finding.  Minch  on  the  trial  testified  that  he 
intended  to  convey  to  appellant  only  the  land  which  he 
owned  lying  east  of  the  boundary  fence  between  him  and 
appellee.  Other  evidence  in  the  case  fully  corroborates  his 
testimony  in  this  respect. 

As  heretofore  stated  in  our  summary  of  the  evidence,  it 
appears  that  sometime  before  the  execution  of  the  deed 

from  Minch  to  appellant  the  latter  was  given  a  paper 
6.     containing  a  description  of  the  real  estate  which 

Minch  intended  to  convey.  The  description  therein 
contained  excepted  a  strip  or  parcel  of  land  containing 
fifteen  acres  owned  by  George  Betz,  the  appellee  herein,  off 
of  the  entire  west  end  of  the  tract  to  be  sold  and  conveyed. 
Appellant,  when  he  purchased  the  land,  saw  the  boundary 
or  partition  fence  in  question,  and  knew  that  appellee  was 
in  possession  of  the  land  west  thereof,  and  saw  that  Minch 
and  he  cultivated  their  lands  up  to  the  fence  on  their  re- 
spective sides.  These  facts  were  sufficient  notice  to  appel- 
lant to  put  him  upon  inquiry  as  to  appellee's  claim  or  right 
in  the  land  west  of  the  fence.  Kinsey  v.  Satterthwaite 
(1882),  88  Ind.  342;  Barnes  v.  Union  School  Tp.  (1883), 
91  Ind.  301. 
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As  is  shown,  a  definite  piece  of  land — fifteen  acres — ^was 
excepted  by  Minch  in  his  deed  to  appellant  from  that  por- 
tion of  the  eighty  acres  which  he  conveyed.     The 

6.  part  conveyed   was   stated   to   be   sixty-five   acres, 
"more  or  less."  *  The  authorities  as  a  general  rule 

aflSrm  that  where  it  appears  in  a  deed  of  conveyance  of  land 
by  the  qualifying  words  "more  or  less,"  the  statement  of 
the  number  of  acres  in  the  deed  is  a  mere  matter  of  descrip- 
tion, and  not  of  the  essence  of  the  contract,  the  purchaser, 
in  the  absence  of  fraud,  takes  the  risk  as  to  the  quantity 
of  acres  conveyed  to  him.  Tyler  v.  Anderson  (1886),  106 
Ind.  185;  Moore  v.  Harmon  (1895),  142  Ind.  555. 

Appellant  contends  that  the  boundary  line  established 

under  the  agreement  between  Minch  and  appellee  could  not 

alone  operate  to  give  any  title  to  lands  west  of  said 

7.  line  with  which  appellee  was  not  invested  at  the 
time  the  line  was  so  established.     It  is  disclosed, 

however,  that  at  the  time  the  boundary  line  in  question  was 
established  by  Minch  and  appellee  there  had  been  no 
definite  or  certain  division  line  located  between  their  re- 
spective tracts.  It  appears  from  the  evidence  that  each  of 
these  parties  in  good  faith  located  and  established  what  they 
believed  to  be  a  true  division  line  between  their  adjoining 
tracts  of  land.  This  line,  after  it  was  located,  was,  for  at 
least  a  period  of  ten  years  prior  to  the  sale  by  Minch  to 
appellant,  recognized  and  accepted  by  each  of  the  owners 
as  the  true  dividing  line  between  them.  The  line  was  under 
the  circumstances  what  may  be  termed  a  practical  loca- 
tion of  the  boundary*  line,  and  certainly,  if  not  conclusive 
in  respect  to  the  boundaries  of  the  respective  premises,  it 
afforded  strong  evidence  as  against  either  Minch  or  appel- 
lee, and  all  persons  claiming  through  or  under  them,  that  it 
was  the  true  boundary  or  dividing  line  of  the  lands  in 
question.     5  Cyc.  Law  and  Proc,  930-935. 

As  a  general  rule,  it  is  affirmed  by  the  authorities  that 
where  owners  of  adjoining  premises  establish  by  agreement 
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a  boundary  or  dividing  line  between  their  lands,  take  and 
hold  possession  of  their  respective  tracts,  and  improve  the 
same  in  accordance  with  such  division,  each  party,  in  the 
absence  of  fraud,  will  thereafter  be  estopped  from  asserting 
that  the  line  so  agreed  upon  and  established  is  not  the  true 
boundary  line,  although  the  period  of  time  which  has 
elapsed  since  such  line  was  established  and  possession  taken 
is  less  than  the  statutory  period  of  limitation.  1  Cyc.  Law 
and  Proc,  1036 ;  6  Cyc.  Law  and  Proc,  930-935 ;  8L  Bede 
College  v.  Weber  (1897),  168  111.  324,  48  N.  E.  165; 
Tate  V.  Foshee  (1889),  117  Ind.  322;  Pitcher  v.  Dove 
(1885),  99  Ind.  175,  and  authorities  cited;  Meyers  v. 
Johnson  (1860),  15  Ind.  261.  The  general  rule  recognized 
by  the  authorities  is  that  a  boundary  line  located  under  such 
circumstances,  in  the  absence  of  fraud,  becomes  binding  on 
the  o^^Tiers  establishing  it ;  not  on  the  principle  that  the  title 
to  the  lands  can  be  passed  by  parol,  but  for  the  reason  that 
such  owners  have  agreed  permanently  upon  the  limits  of 
their  respective  premises,  and  have  acted  in  respect  to  such 
line,  and  have  boon  controlled  thereby,  and,  therefore,  will 
not  thereafter  be  permitted  to  repudiate  their  acts. 

But  appellee  need  not  and  does  not  base  his  right  to  the 
strip  of  land  in  dispute  upon  the  location  of  the  boundary 

line   in  question,  for   appellant  virtually  concedes 
8.     that  tlie  deed  of  conveyance  from  Clinch  to  him  did 

not  cover  the  strip  of  ground  in  controversy,  and  as 
appellant  under  the  evidence  has  not  presented  a  case  en- 
titling him  to  have  the  Minch  deed  reformed,  and  as  Minch 
and  the  brothers  and  sisters  of  appellee,  some  time  before 
the  commencement  of  this  action,  conveyed  to  him  all  of  the 
interest  and  title  which  they  or  either  of  them  had  in  and 
to  the  land  here  in  controversy,  therefore,  whatever  in- 
firmity or  deficiencv  may  have  previously  existed  in  respect 
to  appellee's  title  to  the  strip  of  ground  involved  has  been 
cured  by  said  conveyances. 
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Appellant  complains  of  the  action  of  the  trial  court  in 

permitting  parol  evidence  to  be  introduced  relative  to  the 

establishment  of  the  old  boundary  line  by  Minch 

9.  and  appellee.  It  is  contended  that  what  was  done 
by  these  parties  in  establishing  said  line  was  done 
in  the  absence  of  appellant  and  without  his  knowledge,  and 
that  no  record  was  made  to  notify  subsequent  purchasers 
of  the  location  of  this  line.  But  as  heretofore  stated,  after 
the  location  of  the  line  by  Minch  and  appellee  a  partition 
fence  was  erected  and  maintained  thereon  by  said  parties 
for  a  period  of  over  ten  years,  each  cultivating  his  re- 
spective premises  to  this  fence.  This  was  the  condition  of 
affairs  at  the  time  appellant  made  his  purchase.  These 
facts,  as  previously  asserted,  were  sufficient  notice  to  appel- 
lant. A  valid  agreement  between  owners  of  lands  locating 
a  boundary  line  between  them  is  binding  upon  each  and  all 
persons  claiming  under  or  through  them,  or  either  of  them. 
5  Cyc.  Law  and  Proc,  933.  There  was  no  error  in  ad- 
mitting the  evidence  in  question.     Pitcher  v.  Dove,  supra. 

Some  minor  rulings  of  the  court  are  called  in  question, 
but  these,  if  they  be  conceded  to  be  erroneous,  were  harm- 
less, and  could  have  exerted  no  influence  over  the  decision 
of  the  trial  court. 

Judgment  affirmed. 


McSwANE  V.  Foreman  et  al. 

[No.  20,450.  Filed  October  5,  1906.] 
1.  Discovery. — Examination  of  Parties, — Refusal, — Contempt. — 
Appeal  and  Error, — ^A  proceeding  for  contempt  for  refusal  to 
comply  with  §521  Bums  1901,  §513  R.  S.  1881,  providmg  that  if 
a  party  refuse  to  attend  and  be  examined  prior  to  a  trial,  he 
"may  be  punished  as  for  a  contempt,"  is  governed,  as  to  pro- 
cedure, by  §1025  Bums  1901,  §1013  R.  S.  1881,  providing  for 
punishment  of  persons  guilty  of  indirect  contempt  and  giving 
a  right  of  appeal,    p.  174. 
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2.  Discovery.  —  Parties. — Examination. — Refusal. — Contempt. — 
Indirect. — Appeal  and  Error. — The  punishment  of  a  party,  by 
striking  out  his  complaint  for  refusing  to  be  exsimined  as  pro- 
vided by  S521  Bums  1901,  §513  R.  S.  1881,  is  governed,  as  to 
an  appeal,  by  that  provision  of  §1023  Bums  1901,  §1011  R.  S. 
1881,  which  gives  the  defendant  the  right  to  "except  to  the 
opinion  and  judgment  of  the  court."    p.  175. 

3.  Appeal  and  Error. — Right  of,  in  Contempt. — Statutes  Gov- 
erning.— The  right  of  appeal  in  cases  of  contempt,  except 
where  a  fine  of  "$50  or  more"  or  imprisonment  is  imposed 
(§1023  Bums  1901,  §1011  R.  S.  1881),  is  governed  by  the  gen- 
eral statutes  concerning  appeals,     p.  175. 

4.  Contempt.  —  Indirect.  —  Examination  of  Parties. — Refusal. — 
New  Trial. — In  a  case  of  indirect  contempt  for  a  party's  re- 
fusal to  be  examined,  as  prescribed  by  §521  Bums  1901,  §513 
R.  S.  1881,  a  motion  for  a  new  trial  is  not  necessary  to  present 
the  case  on  appeal,  since  the  sole  question  to  be  decided  is 
whether  the  party  has  fully  answered  the  charge  made.    p.  175. 

5.  Appeal  and  Error.  —  Contempt. — Indirect. — Examination  of 
Parties.  —  Refusal.  —  Striking  Out  Complaint. — Exceptions. — 
An  exception  to  the  "opinion  and  judgment  of  the  court,"  as- 
signed as  error  on  appeal,  in  a  case  of  indirect  contempt, 
wherein  the  court  struck  out  plaintiff's  complaint  under  §521 
Bums  1901,  §513  R.  S.  1881,  for  his  refusal  to  be  examined  as 
a  witness  before  trial,  properly  presents  the  question  of  the  cor- 
rectness of  the  court's  ruling  below,     p.  176. 

6.  Trespass. — Entry  of  House  by  Legal  Process. — Examination 
of  Party. — Discovery. — Plaintiff  may  lawfully  refuse  to  permit, 
defendant's  attorneys  and  a  notary  public  to  enter  his  house 
for  the  purpose  of  taking  his  examination  as  a  party  to  his 
action,     p.  176. 

7.  Pleading.  —  Answer. — Conclusiveness  of. — Contempt. — Indi- 
rect— Defendant's  answer  in  a  proceeding  for  an  indirect  con- 
tempt imports  absolute  verity,  and  must  be  so  considered  by 
the  court,     p.  177. 

8.  Constitutional  Law.  —  Substantive  Rights.  —  Procedure. — 
Substantive  rights  protected  by  the  Constitution  are  of  pri- 
mary importance  to  the  courts,  the  procedure  or  method  of 

*  attaining  them  being  secondary  and  subordinate,     p.  177. 

9.  TRESPASS.^-Entry  of  House.^-Breach  of  Legal  Right. — Mat- 
ters in  Aggravation. — The  invasion  of  a  person's  right  to  se- 
curity and  liberty  constitutes  a  trespass;  and  wrongs  done  after 
such  invasion  are  merely  in  aggravation  of  such  trespass, 
p.  177. 
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10.  Trespass. — Waiver. — Entry  of  House  by  Legal  Process. — Ex- 
amination of  Party. — The  process  served  upon  a  party  requir- 
ing him  to  submit  to  an  examination  as  a  witness  in  his  own 
house  is  invalid,  and  he  does  not  waive  his  right  to  object 
thereto  by  failing  to  refuse  permission  at  the  time  of  service, 
his  abandonment  of  the  house  and  locking  the  door  being  suf- 
ficient notice  of  refusal,     p.  178. 

From  Posey  Circuit  Court;  0.  M.  Welborn,  Judge. 

Action  by  Sylvester  F.  ifcSwane  against  Orville  P. 
Foreman  and  another.  From  a  judgment  for  defendants, 
plaintiif  appeals.     Reversed. 

Thomas  W.  Lindsey  and  Fred  P.  Leonard,  for  appellant. 
Hatfields  &  Hemenway,  for  appellees. 

GiLLETT,  J. — On  the  motion  of  appellee  Bowker  Fer- 
tilizer Company  the  court  below  struck  appellant's  com- 
plaint from  the  files  and  dismissed  his  action,  on  the  ground 
of  a  failure  to  give  his  examination  as  a  party.  This  ruling 
is  assigned  as  error. 

Both  the  notice  to  appellant  as  a  party  and  the  subpcena 
issued  for  him  as  a  witness  provided  for  the  taking  of 
his  examination  at  his  dwelling-house,  twelve  or  fourteen 
miles  in  the  country.  It  appears  without  dispute  that  ap- 
pellant's family  consisted  of  his  wife  and  five  children,  and 
that  they  dwelt  in  a  house  of  three  rooms;  that  there  was 
no  place  therein  to  accommodate  the  attorneys  and  the 
notary  public  who  would  have  been  required  to  attend  said 
examination ;  that  appellant's  wife  was  of  a  highly  nervous 
temperament,  easily  excited,  and  easily  embarrassed  before 
strangers,  and  that  it  would  have  been  very  embarrassing 
to  her  and  the  other  members  of  appellant's  family  to  have 
had  said  examination  taken  there ;  that  appellant  had  been 
advised  by  his  attorneys  that,  as  a  matter  of  constitutional 
right,  he  was  authorized  to  deny  access  to  his  home  to  the 
persons  seeking  to  examine  him :  that  for  'said  reason,  and 
because  of  his  belief  that  the  notice  or  subpoena  for  him  to 
attend  as  a  witness  was  insufiicient,  he  absented  himself 
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from  his  home  on  tlie  day  in  question,  and  that  when  said 
appellees'  attorneys  and  the  notary  public  appeared  there, 
within  the  hours  fixed,  for  the  purpose  of  taking  said  ex- 
amination, they  found  the  house  locked,  and  that  there  was 
no  one  about  the  premises.  When  the  notice  to  take  said 
examination  was  served  on  appellant's  attorneys,  they  ob- 
jected to  the  place  fixed,  but  we  infer  that  the  only  objection 
stated  was  that  it  necessitated  a  trip  into  the  country.  The 
advice  which  said  attorneys  gave  their  client  concern- 
ing his  constitutional  right  was  given  after  the  sub- 
poena of  the  notary  public  had  been  served.  At  the  time 
the  notice  of  the  taking  of  said  examination  was  served  on 
appellant's  attorneys,  they  informed  opposite  counsel  that 
their  client  was  willing  to  appear  at  any  time  and  place 
away  from  his  own  home  for  the  purpose  of  being  examined, 
and  the  counter-showing  concluded  with  a  renewal  of  such 
offer.  It  is  alleged  in  the  affidavits  in  support  of  a  motion 
to  strike  out  that  said  appellees'  attorneys,  on  the  day  said 
examination  was  to  be  taken,  met  one  of  the  attorneys  for 
appellant  in  the  town  of  Boonville,  and  he  merely  informed 
them  that  he  had  been  called  away  on  business,  and  would 
not  attend  the  examination.  From  the  silence  of  the  affi- 
davits which  constituted  the  showing  by  appellees,  we  infer 
that  the  grounds  on  which  appellant  based  his  refusal  to 
give  his  examination  at  the  place  fixed  were  not  stated  to 
the  other  side.  Apparently  he  was  content  simply  to  absent 
himself,  acting  on  the  advice  of  counsel,  because  the  place 
fixed  for  the  taking  of  the  examination  was  objectionable 
to  him  for  the  reasons  stated. 

The  contention  is  interposed  on  behalf  of  said  appellees 
that  the  question  which  appellant  seeks  to  present  by  his 

assignment  of  errors  ought  to  have  been  raised  by  a 
1.     motion  for  a  new  trial.     Section  521  Bums  1901, 

§518  R.  R.  1881,  provides  that  any  party  refusing 
to  attend  and  testify,  as  provided  in  the  prior  sections, 
"may  be  punished  as  for  a  contempt;  and  his  complaint, 
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answer,  or  reply  may  be  stricken  out."  The  proceeding, 
being  for  an  indirect  contempt,  is  governed  as  to  the  pro- 
cedure by  §1025  Bums  1901,  §1013  R  S.  1881.  That 
section  provides  for  an  appeal  to  this  court  as  in  cases  of 
direct  contempt.  In  a  proceeding  of  the  latter  character, 
provision  is  made  by  §1023  Bums  1901,  §1011  E.  S.  1881, 
for  the  right,  where  the  defendant  to  such  proceeding  has 
been  adjudged  to  pay  a  fine  of  $50  or  more,  or  to  be  im- 
prisoned, to  move  the  court  to  reconsider  its  opinion  and 
judgment  upon  the  facts  before  it,  or  upon  the  affidavits  of 
any  or  all  persons  who  were  present  and  heard  or  saw  the 
conduct  alleged  to  constitute  the  contempt.  The  punish- 
ment of  striking  out  the  complaint  and  dismissing  the 
action  is  not  such  a  punishment  as  is  provided  for 

2.  by  the  provision  just  mentioned,  and  falls  within 
the  earlier  and  more  general  language  of  said  sec- 
tion, by  which  it  is  provided  that  the  person  found  guilty 
of  contempt  may  "except  to  the  opinion  and  judgment 

of  the  court."    IN^o  doubt  the  right  to  appeal  in 

3.  such  a  case  is  governed  by  the  general  statute  con- 
cerning appeals. 

In  a  case  of  this  character,  which  falls  without  the  pro- 
vision concerning  the  special  cases  mentioned  in  §1023, 
supra,  we  are  of  opinion  that  a  motion  for  a  new 

4.  trial  is  unnecessary.     The  proceeding  is  summary, 
and  there  is  really  no  trial  within  the  provisions  of 

the  code  governing  motions  for  a  new  trial.  The  sole  ques- 
tion before  the  court  in  such  a  matter,  the  contempt  charged 
being  indirect,  is  whether  the  party  has  fully  answered  the 
charge  made  against  him.  State  v.  Earl  (1872),  41  Ind. 
464;  Burlce  v.  Staie  (1874),  47  Ind.  528;  Wilson  v.  State 
(1877),  57  Ind.  71;  Fishbach  v.  State  (1891),  131  Ind. 
304;  Stewart  v.  State  (1895),  140  Ind.  7.  In  such  a  case 
there  would  be  no  more  occasion  for  a  retrial  than  there 
would  be  where  a  cause  was  submitted  as  an  agreed  case. 
The  question  would  be  simply  one  of  law — in  the  first  in- 
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stance,  as  to  whether  the  facts  constituted  a  cause  of  action ; 
in  the  other,  as  to  whether  the  party  had  purged  himself 
by  his  showing.  See  Fisher  v.  Purdue  (1874),  48  Ind. 
323;  State,  ex  rel,  v.  Board,  etc.  (1879),  66  Ind.  216; 
Lofton  V.  Moore  (1882),  83  Ind.  112;  Witz  v.  Dale 
(1891),  129  Ind.  120.     Besides,  the  ruling  striking  out 

the  complaint  bears  a  closer  resemblance  to  a  ruling 
6.     applying  to  the  pleadings  than  to  the  trial  proper. 

As  was  said  in  Cates  v.  Thayer  (1883),  93  Ind. 
156:  "Issues  are  always,  where  a  proper  course  is  pur- 
sued, closed  before  trial,  and  w^hat  is  closed  with  the  plead- 
ings must  be  regarded  as  belonging  to  them  rather  than  to 
matters  connected  with  the  trial."  We  are  of  opinion  that 
the  exercise  of  the  right  given  by  the  statute  "to  except  to 
the  opinion  and  judgment  of  the  court"  saves  the  question, 
and  that  that  ruling  may  be  made  the  basis  of  an  assign- 
ment of  errors. 

Taking  up  the  main  question,  there  can  be  no  doubt  that 
it  was  the  right  of  appellant  to  exclude  the  attorneys  for 

said  appellees  and  the  notary  public  from  his  house. 
6.     The  tenderness  of  the  common  law  for  the  right  of 

privacy  and  personal  security,  which  finds  expres- 
sion in  the  maxim  "every  man's  house  is  his  castle,"  does 
not  call  for  a  panegyric  on  our  part ;  it  suffices  to  say  that 
as  in  earlier  times  the  right  of  the  subject  stood  over  against 
the  possibility  of  the  abuse  of  executive  authority,  so  under 
modern  conditions  the  right  is  a  clieck  upon  the  undue 
exercise  of  the  powers  of  government  generally.  Second 
only  to  exemption  from  arbitrary  control  of  the  person  is 
the  security  of  the  citizen  in  his  home,  and  so  fundamental 
is  the  principle  that  it  has  been  given  expression  in  the 
fourth  amendment  to  the  United  States  Constitution  and 
in  §11  of  the  Bill  of  Eights  of  Indiana,  the  first  operating 
as  a  check  upon  the  federal  government,  while  the  other 
has  a  like  operation  as  against  the  State.  Counsel  for 
appellees  admit  their  lack  of  right  to  examine  appellant  in 
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his  own  home  if  he  had  at  the  time  availed  himself  of  his 
privilege.  They  contend,  however,  that  the  claim  advanced 
by  him  in  response  to  the  rule  to  show  cause  was  an  after- 
thought, and  also  that  he  should  have  notified  them  of  his 
objection  prior  to  the  time  fixed  for  his  examination,  or 
have  asserted  his  objection  to  the  invasion  when  threatened. 
As  to  the  statement  that  the  claim  was  an  after- 

7.  thought,  it  is  sufficient  to  say  that  the  showing  made 
by  appellant,  which,  for  the  purposes  of  a  proceed- 
ing for  indirect  contempt,  imports  absolute  verity,  show^s 
the  contrary.    As  to  the  further  claim,  we  have  to  say  that 
as  the  courts  are  not  disposed  to  give  a  close  and  literal 

construction  to  those  provisions  of  the  fundamental 

8.  law  which  are  designed  to  stand  as  bulwarks  in  sup- 
port of  individual  liberty,  so,  in  their  application, 

the  right  is  regarded  as  the  principal  thing,  and,  if  the 
means  resorted  to  by  the  citizen  for  the  assertion  of  his 
privilege  is  reasonably  adapted  to  the  end,  that  is  all  that 
is  required.  Boyd  v.  United  States  (1886),  116  TJ.  S.  616, 
6  Sup.  Ct.  624,  29  L.  Ed.  746.  In  the  case  last  cited,  a 
statute  which  provided  that  books,  papers  and  invoices 
should  be  produced,  on  motion  of  the  attorney  for  the  gov- 
ernment, or  else  the  allegations  of  the  motion  should  be 
taken  as  true,  was  held  unconstitutional,  as  applied  to  an 
action  to  declare  goods  forfeited  under  the  revenue  laws, 
as  violative  of  both  the  fourth  and  fifth  amendments  to  the 
federal  Constitution,  ifr.  Justice  Bradley,  in  deciding 
that  case,  after  quoting  at  length  from  Lord  Camden's  cele- 
brated opinion  in  Entick  v.  Carrington  (1765),  19  How. 
St.  Tr.  1029,  said:  "The  principles  laid  down  in  this 
opinion  affect  the  very  essence  of  constitutional  liberty  and 
security.      They   reach    farther   than   the   concrete 

9.  form  of  the  case  then  before  the  court,  with  its 
adventitious  circumstances;   they  apply  to  all  in- 
vasions on  the  part  of  the  government  and  its  employes 
of  the  sanctity  of  a  man's  home  and  the  privacies  of  life. 

Vol.  167—12 
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It  is  not  the  breaking  of  his  doors,  and  the  rummaging  of 
his  drawers,  that  constitutes  the  essence  of  the  offense ;  but 
it  is  the  invasion  of  his  indefeasible  right  to  personal  secur- 
ity, personal  liberty  and  private  property,  where  that  right 
has  never  been  forfeited  by  his  conviction  of  some  public 
offense — it  is  the  invasion  of  this  sacred  right  which  under- 
lies and  constitutes  the  essence  of  Lord  Camden's  judgment. 
Breaking  into  a  house  and  opening  boxes  and  drawers  are 
circumstances  of  aggravation;  but  any  forcible  and  com- 
pulsory extortion  of  a  man's  own  testimony  or  of  his  pri- 
vate papers  to  be  used  as  evidence  to  convict  him  of  crime 
or  to  forfeit  his  goods,  is  within  the  condemnation  of  that 
judgment.  In  this  regard  the  fourth  and  fifth  amendments 
run  almost  into  each  other." 

In  view  of  the  above  case,  we  are  justified  in  saying  that 
the  process  of  the  examining  ofiicer  was  ineffectual  to  com- 
mand appellant  to  give  his  examination  within  the 

10.  precincts  of  his  own  house,  so  that  the  invalidity  of 
the  proceeding  went  to  the  very  process  itself.  As 
we  conceive,  the  right  being  the  principal  thing,  appellant 
could  be  deprived  of  his  privilege  in  respect  to  his  home 
only  by  a  waiver  thereof.  It  might  have  been  more  courte- 
ous to  opposite  counsel  had  they  been  informed  of  appel- 
lant's intention  to  disregard  the  process  and  of  his  reasons 
therefor ;  but  it  cannot  successfully  be  asserted  that  any  act, 
either  of  himself  or  of  his  attorneys,  amounted  in  law  to  a 
relinquishment  of  his  right.  His  conduct  in  locking  the 
house  and  departing  was  not  only  the  very  antithesis  of  a 
waiver,  but  was  a  direct  means  of  asserting  his  constitu- 
tional prerogative. 

The  order  and  judgment  striking  the  complaint  from  the 
files  and  dismissing  the  action  is  reversed,  at  the  cost  of 
the  party  procuring  said  order. 
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Padgett  v.  The  State. 

[No.  20,828.    Filed  October  9,  1906.] 

1.  Indictment  and  Infokhlation. ^Assault  and  Battery  with 
Intent. — An  affidavit  charging  that  defendant  did  ''unlawfully, 
feloniously,  purposely  and  with  premeditated  malice,  and  in  a 
rude,  insolent  and  angry  manner,  unlawfully  and  feloniously 
touch,  cut,  beat  and  strike  with  his  fist,  and  with  a  knife 
*  *  *  ,  with  the  intent  then  and  there  and  thereby  him,  the 
said  Harry  Wolfe,  unlawfully,  purposely  and  with  premedi- 
tated malice  to  kill  and  murder,"  does  not  state  an  offense, 
since  it  fails  to  show  that  any  person  was  assaulted,    p.  180. 

2.  Same. — Motion  in  Arrest. — Criminal  Law. — An  affidavit  con- 
taining all  of  the  essentials  of  a  crime,  though  the  facts  are  de- 
fectively charged,  is  good  on  motion  in  arrest  of  judgment, 
such  defects  being  reached  only  by  a  motion  to  quash,    p.  181. 

3.  Same. — Motion  in  Arrest. — Motion  to  Quash. — ^An  affidavit 
omitting  an  essential  fact  of  the  crime  charged  is  bad  on  mo- 
tion to  quash  or  on  a  motion  in  arrest  of  judgment,    p.  182. 

4.  SAME.'—Certaiiity.'- Statutes.  — Vnder  §§1832,  1833  Bums 
1905,  Acts  1905,  pp.  584,  625,  §§191,  192,  providing  as  to  the 
sufficiency,  and  against  the  quashing  of,  defective  affidavits  and 
indictments,  reasonable  certainty  is  necessary  in  charging  a 
crime,    p.  182. 

5.  Same. — Names  of  Injured  Persons.  —  Identification.  —  The 
name  of  the  injured  person,  or  a  sufficient  reason  for  the  failure 
to  give  same,  where  required  in  the  indictment  or  information, 
must  be  set  out  in  order  to  identify  the  transaction,  the  omis- 
sion thereof  rendering  such  charge  bad  on  motion  to  quash  or 
on  motion  in  arrest,    p.  183. 

6.  Same. — Intendments. — Doubts. — No  intendments  are  made  in 
aid  of  a  criminal  charge;  and  all  doubts  are  resolved  in  favor 
of  the  accused,    p.  184. 

From  Daviess  Circuit  Court;  H.  Q.  Houghton,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Charles 
Padgett  From  a  judgment  of  conviction,  defendant  a])- 
peals.    Reversed. 

John  H.  Spencer  and  Alvin  Padgett,  for  appellant. 

Charles  W.  Miller,  Attorney-General,  C  C.  Hadley,  H. 
M.  Bowling  and  W.  C.  Oedke,  for  the  State. 
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JoBDAN,  C.  J. — This  prosecution  was  commenced  on 
February  5,  1906,  by  the  State  of  Indiana,  through  its 
proper  prosecuting  attorney,  by  filing  an  affidavit  in  the 
lower  court,  wherein  it  was  sought  to  charge  appellant 
with  having  committed  the  crime  of  assault  and  battery 
with  intent  to  commit  murder.  He  waived  an  arraignment 
and  entered  a  plea  of  "not  guilty."  There  was  a  trial  by 
jury,  and  a  verdict  returned,  finding  him  guilty  of  assault 
and  battery  with  intent  to  kill,  as  charged  in  the  affidavit, 
and  that  he  was  of  the  age  of  twenty-eight  years.  He  filed 
a  written  motion  in  arrest  of  judgment,  alleging  therein 
that  the  facts  stated  in  the  affidavit  do  not  constitute  a  pub- 
lic offense.  This  motion,  over  the  exception  and  objection 
of  appellant,  the  court  denied,  and  thereupon  rendered  a 
judgment  upon  the  verdict,  sentencing  the  appellant  to  be 
committed  to  the  Indiana  Reformatory  for  a  period  of  not 
less  than  two  nor  more  than  fourteen  years,  and  fining  him 
in  the  sum  of  $5,  etc.  From  this  judgment  he  prosecutes 
this  appeal,  assigning  that  the  court  erred  in  overruling  the 
metion  in  arrest  of  judgment. 

The   affidavit   upon  which   appellant   was   tried 

1.     and  convicted,  omitting  the  formal  parts,  is  as  fol- 
lows: 

"Harry  Wolfe  swears  that  Charles  Padgett,  late  of 
the  county  of  Daviess,  State  of  Indiana,  on  or  about 
the  2d  day  of  February,  1906,  did  then  and  there,  at 
and  in  said  county  and  State  aforesaid,  unlawfully, 
feloniously,  purposely,  and  with  premeditated  malice, 
and  in  a  rude,  insolent,  and  angry  manner,  unlawfully 
and  feloniously  toucli,  cut,  beat,  and  strike  with  his  fist 
and  with  a  knife,  which  said  Charles  Padgett  then  and 
there  had  and  held  in  his  hand,  with  intent  then  and 
there  and  thereby  him,  said  Harry  Wolfe,  unlawfully, 
purposely,  and  with  premeditated  malice  to  kill  and 
murder,  contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State  of  Indiana.'^ 
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It  is  evident  that  the  crime  which  the  pleader  attempted 
to  charge  in  this  affidavit  was  that  of  an  assault  and  battery 
with  an  intent  to  commit  murder  in  the  first  degree.  It  is 
certainly  manifest  that  the  affidavit  is  fatally  deficient  for 
the  reason  that  it  wholly  fails  to  charge  the  commission  of 
assault  and  battery  upon  any  person.  It  merely  charges 
that  Charles  Padgett,  late  of  Daviess  county,  Stafe  of 
Indiana,  on  the  date  named,  did  then  and  there,  at  and  in 
said  county  and  State,  "unlawfully,  feloniously,  purposely, 
and  with  premeditated  malice,  and  in  a  rude,  insolent,  and 
angry  manner,  unlawfully  and  feloniously  touch,  cut,  beat, 
and  strike  with  his  fist  and  with  a  knife,  *  *  *  with 
the  intent  then  and  there  and  thereby  him,  said  Harry 
Wolfe,  unlawfully,  purposely,  and  with  premeditated  mal- 
ice to  kill  and  murder."  The  mere  fact  that  the  accused 
did  "in  a  rude,  insolent,  and  angry  manner,  touch,  cut, 
beat,  and  strike  with  his  fist  and  with  a  knife,"  falls  far 
short  of  charging  an  assault  and  battery,  without  showing 
that  some  person  named  was  "assaulted,"  "touched,"  "cut," 
and  "beat"  by  the  accused.  The  fact  that  he  perpetrated 
these  acts  "with  the  intent  thereby  him,  said  Harry  Wolfe, 
purposely  to  kill  and  murder"  is  certainly  not  sufficient  to 
show  that  the  latter  was  the  person  assaulted,  unless  we 
resort  to  a  surmise  or  conjecture,  and  this  we  are  not  per- 
mitted to  do. 

By  §354  of  an  act  concerning  public  offenses,  ap- 
proved March  10,  1905  (Acts  1905,  pp.  584,  661, 
§1997     Bums     1905),     an    assault    and    battery 

2.  is  defined  as  follows:  "Whoever,  in  a  rude, 
insolent  or  angry  manner,  unlawfully  touches 
another,  is  guilty  of  an  assault  and  battery,  and, 
on  conviction,  shall  be  fined,"  etc.  Section  352  of  tlie 
same  act  (§1995  Bums  1905)  provides:  "WTioever  per- 
petrates an  assault  or  an  assault  and  battery  upon  any 
human  being,  with  intent  to  commit  a  felony,  shall,  on  con- 
viction, be  imprisoned  in  the  state  prison  not  less  than  two 
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years,  nor  more  than  fourteen  years,  and  be  fined  not  ex- 
ceeding $2,000."  Section  283  of  said  act  (§1924  Bums 
1905)  provides  that  a  motion  in  arrest  of  judgment  may 
be  granted  by  the  court  "where  the  facts  stated  in  the  in- 
dictment or  aflSdavit  do  not  constitute  a  public  offense." 
It  is  contended  by  the  State  that  the  infirmity  of  the  afii- 
davit  in  question  is  of  such  a  character  that  it  was  cured 
by  the  verdict  of  the  jury,  and  that  therefore  the  motion 
in  arrest  was  properly  denied.  It  is  true  that  if  the  affi- 
davit could  be  said  to  contain  all  of  the  essential  elements 
constituting  a  public  offense,  then,  although  the  facts  there- 
in alleged  may  have  been  defectively  stated,  nevertheless, 
under  the  circumstances,  the  pleading  would  be  sufficient 
to  withstand  a  -motion  in  arrest  of  judgment.  Lowe  v. 
State  (1874),  46  Ind.  305;  Greenley  v.  State  (1877),  60 
Ind.  141;  Graeter  v.  State  (1886),  105  Ind.  271;  Chand- 
ler V.  State  (1895),  141  Ind.  106.  It  is  settled  that  un- 
certainties existing  in  a  criminal  pleading  in  the  statement 
of  the  facts  constituting  the  offense  can  only  be  assailed  by 
a  motion  to  quash,  and  not  by  one  in  arrest  of  judgment. 
Stewart  v.  State  (1888),  113  Ind.  505;  Chandler  v.  State, 
supra. 

But  where  the  pleading  does  not  contain  all  of  the  essen- 
tial elements  constituting  a  public  offense,  either  a  motion 
to  quash  or  one  in  arrest  of  judgment  must  be  sus- 

3.  tained.     Hoover  v.  State   (1887),  110  Ind.   349; 
Hanrahan  v.  State  (1877),  57  Ind.  527;  Nichols  v. 

State  (1891),  127  Ind.  406. 

Section  1832  Burns  1905,  Acts  1905,  pp.  584,  625,  §191, 

provides :   "The  indictment  or  affidavit  is  sufficient  if  it  can 

be  understood  therefrom ;    *    *    *    Fourth.     That 

4.  the  offense  charged  is  clearly  set  forth  in  plain  and 
concise   language,   without  unnecessary  repetition. 

Fifth.  That  the  offense  charged  is  stated  with  such  a  de- 
gree of  certainty,  that  the  court  may  pronounce  judgment 
upon  a  conviction  according  to  the  right  of  the  case."    The 
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next  section  (§1833  Bums  1905)  provides  that  "no  indict- 
ment or  affidavit  shall  be  *  *  *  quashed,  nor  shall 
the  trial,  judgment  or  other  proceeding,  be  stayed,  arrested 
or  in  any  manner  affected  for  any  of  the  following  defects : 
[Enumerating  certain  defects.]  Tenth.  For  any  other 
defect  or  imperfection  which  does  not  tend  to  the  prejudice 
of  the  substantial  rights  of  the  defendant  upon  the  merits." 
Under  these  provisions  of  the  statute,  an  indictment  or 
affidavit  is  required  to  charge  the  offense  with  reasonable 
certainty.  Waggoner  v.  State  (1900),  155  Ind.  341,  80 
Am.  St.  237. 

The  injured  party,  or  any  other  person  whose  name  it  is 
essential  to  set  out  in  charging  an  offense,  must,  if  known, 
be  stated  in  the  indictment  or  affidavit  with  cer- 
5.  tainty.  This  requirement  is  necessary  in  order  to 
identify  or  give  certainty  to  the  transaction  or  of- 
fense upon  which  the  pleading  is  based.  In  other  words, 
the  law  exacts  that  the  name  of  the  person  upon  whom  the 
offense  was  committed  shall  be  given  in  the  pleading,  in 
order  that  the  accused  party  may  be  fully  advised  in  respect 
to  the  crime  which  he  is  charged  to  have  committed.  1 
Archbold,  Crim.  Proc.  and  Plead.  (7th  ed.  by  Waterman), 
*79;  Black  v.  State  (1877),  57  Ind.  109;  McFarland  v. 
State  (1900),  154  Ind.  442,  and  cases  cited;  McBeth  v. 
State  (1874),  50  Miss.  81;  State  v.  Bitman  (1862),  13 
Iowa  485;  Ranch  v.  State  (1879),  5  Tex.  App.  363;  Gil- 
lett,  Crim.  Law  (2d  ed.),  §129. 

In  fact,  the  name  of  the  injured  party  is  an  essential 
element  in  the  description  of  a  public  offense,  and  the  fail- 
ure'to  disclose  who  such  person  was,  in  the  absence  of  a 
sufficient  excuse  being  stated,  is  a  fatal  omission,  and  ren- 
ders the  pleading  bad  on  a  motion  to  quash  or  in  arrest  of 
judgment.  McFarland  v.  StatCj  supra,  and  cases  cited; 
McLaughlin  Y.  State  (1875),  52  Ind.  279. 

Certainly  then,  when  tested  by  the  authorities  cited, 
there  can  be  no  sufficient  charge  of  an  assault  and  battery, 
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or  of  an  assault  and  battery  with  the  intent  to  com- 
6.     mit  a  felony,  without  giving  or  stating,  if  known, 

the  name  of  the  injured  person,  for  in  a  criminal 
pleading  nothing  can  be  taken  by  intendment,  and  all  rea- 
sonable doubts  which  may  arise  upon  the  averments  therein 
must  be  solved  in  favor  of  the  accused  party.  Funk  v. 
State  (1898),  149  Ind.  338. 

It  is  evident  for  the  reasons  stated  that  the  aflSdavit  in 
this  case  is  fatally  defective,  and  the  court  erred  in  over- 
ruling the  motion  in  arrest  of  judgment,  for  which  error 
the  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  the  lower  court  to  sustain  said  motion. 


[ISmI  Howard  v.  Adkins. 

-^v^  [No.  20,863.    Filed  October  10,  1906.] 

m  W^l  ^'  Appeal  and  Error. — Briefs. — Supreme  Court  Rules. — ^Where 
appellant  has  made  a  good-faith  effort  to  comply  with  the  Su- 
preme Court  rules  in  the  preparation  of  his  brief,  and  has  set 
out  substantially  the  parts  of  the  record  questioned,  his  errors 
assigned  will  be  considered,     p.  186. 

2.  Contracts. — Frauds,  Statute  of. — Real  Estate. — Description, 
— Evidence. — Parol. — Where  the  description  of  real  estate,  in  a 
contract  for  the  sale  thereof,  is  consistent  but  incomplete,  and 
its  completion  neither  requires  the  contradiction  or  alteration 
of  the  description  given,  nor  that  a  new  description  be  intro- 
duced, parol  evidence  may  be  received  to  complete  the  descrip- 
tion and  identify  the  property,     p.  187. 

3.  Evidence. — Parol. — Contracts. — Application  of,  to  Subject- 
Matter. — Parol  evidence  is  admissible  to  apply  a  contract  to  its 
subject-matter,     p.  188. 

4.  Same.  —  Parol.  —  Contracts. — Construction. — Frauds,  Statute 
of. — Contracts  within  the  statute  of  frauds  being  construed, 
like  other  contracts,  in  the  light  of  their  surroundings,  parol 
evidence  is  admissible  to  show  such  surroundings,     p.  188. 

5.  Contracts.  —  Sales.  —  Rsal  Estate.  —  Description.  —  Frauds, 
Statute  of. — The  description :    "120  acres  of  land,  more  or  less, 
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owned  by  Daniel  V.  Howard  of  Dana,  Indiana,  and  located  about 
three  mUes  west  of  Winamac,  Pulaski  county,  Indiana,  in  sec- 
tions seventeen  and  eighteen,  township  thirty  north  of  range 
two  west,''  in  a  contract  for  the  sale  of  real  estate,  is  prima 
fade  sufficient,    p.  189. 

6.  Pl£ADiNG.  —  Complaint.  —  Contracts. — Sales, — Real  Estate, — 
Description, — Two  Tracts  Answering, — Defense. — A  complaint 
for  damages  for  the  breach  of  a  contract  for  the  sale  of  ''120 
acres,  owned  by"  defendant  in  certain  sections,  does  not  need 
to  allege  that  defendant  had  no  other  land  of  like  area  in  such 
sections,  such  fact  being  a  proper  defense,     p.  190. 

7.  ^  Contracts. — Written. — Consideration. — FravdSf  Statute  of. — 
Stattites.— Evidence.— Parol— Under  §6630  Burns  1901,  §4905 
R.  S.  1881,  the  consideration  for  a  written  contract  need  not 
be  stated  in  the  writing,  but  may  be  proved  by  parol,     p.  190. 

8.  Evidence.  —  Parol. — Consideration. — Indefinite. — Contracts. — 
Written. — Parol  evidence  is  admissible  to  clear  up  an  am- 
biguity in  the  written  statement  of  the  consideration  of  a 
vmtten  contract,    p.  190. 

9.  Contracts. — Implications  of  Law, — Whether  Part  of, — What 
the  law  implies  in  a  contract  is  as  much  a  part  thereof  as  if 
written  therein,    p.  190. 

10.  Same. — Definiteness. — Exchange  of  Property, — A  contract 
by  which  plaintiff  agreed  to  exchange  his  land  at  $50  per  acre 
for  defendant's  store  at  an  agreed  valuation,  the  defendant 
paying  for  such  land  in  "merchandise  and  fixtures,"  sufficiently 
shows  that  plaintiff  was  to  pay  in  cash  the  excess  of  the  valua- 
tion of  the  store  over  the  price  of  the  land.     p.  191. 

11.  Same. — Consideration. — Uncertainty. — Sales  of  Real  Estate. 
— "More  or  Less." — A  contract  to  sell  120  acres  "more  or  less" 
at  $50  per  acre  does  not  render  the  price  of  such  land  uncer- 
tain, since  the  number  of  acres  is  ascertainable,     p.  191. 

12.  JDamages.  —  Liquidated.  —  Contracts, — A  contract  providing 
that  defendant  shall  exchange  his  store  at  a  certain  valuation 
for  plaintiff's  farm  at  a  certain  valuation  per  acre,  plaintiff  to 
pay  the  difference,  and  providing  that  in  case  of  breach  $500 
should  be  paid  as  liquidated  damages  by  the  violating  party, 
such  sum  must  be  so  treated,  the  actual  damage  being  difficult 
of  computation,  and  such  sum  being  within  the  reasonable 
limits  of  the  probable  loss.    p.  191. 
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• 

13.  Pleading.  —  Complaint.  —  Damages.  —  LAquidateiL — Whether 
Actual  Must  Be  Alleged. — ^Where  the  contract  sued  upon  pro- 
vides for  liquidated  damages,  actual  damages  need  not  be  al- 
leged,   p.  191. 

From  Montgomery  Circuit  Court;  Jere  West,  Judge. 

• 

Action  by  Daniel  V.  Howard  against  Guy  Adkins.  From 
a  judgment  for  defendant,  plaintiff  appeals.  Transferred 
from  Appellate  Court  under  §1337u  Bums  1901,  Acts 
1901,  p.  590.     Reversed. 

Chase  Harding,  for  appellant. 

Albert  D.  Thomas  and  Michael  E.  Foley,  for  appellee. 

Monks,  J. — This  action  was  brought  by  appellant  to  re- 
cover liquidated  damages  for  the  breach  of  a  contract.  A 
demurrer  for  want  of  facts  was  sustained  to  each  paragraph 
of  the  complaint,  and  a  judgment  followed  that  appellant 
take  nothing  by  his  suit,  and  pay  the  costs. 

The  assignment  of  errors  calls  in  question  the  action  of 

the  court  in  sustaining  said  demurrer.     It  is  objected  by 

counsel  for  appellee  that  appellant  has  not  complied 

1.  with  rule  twenty-two  of  this  court  in  the  prepara- 
tion of  his  brief  in  this:  "That  it  is  confused  and 
indefinite,  with  its  several  parts  so  intermingled  with  irrel- 
evant matters  and  statements"  as  not  to  be  understood. 
While  it  may  be  true  that  appellant  has  not  prepared  his 
brief  in  all  respects  as  required  by  the  rule  mentioned,  yet 
the  brief  contains  enough  to  advise  each  of  the  judges  of 
the  questions  which  are  presented  for  determination.  It  is 
manifest  that  appellant  has  made  a  good-faith  effort  to 
comply  with,  and  has  substantially  complied  with,  our  rules 
in  the  preparation  of  his  brief.  This  is  sufficient.  Siametz 
V.  Mitchenor  (1906),  165  Ind.  672,  675;  S2vi7ig  v.  Hill 
(1905),  165  Ind.  411,  414;  Lowe  v.  Dallas  (1905),  165 
Ind.  392,  394.  The  following  is  a  copy  of  the  writing 
sued  upon: 
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"New  Ross,  Indiana,  October  15,  1904. 

I  hereby  submit  the  following  proposition:  I  will 
exchange  my  stock  of  dry  goods,  groceries,  boots  and 
shoes,  fixtures,  etc.,  owned  by  me  and  with  which  I  am 
doing  business  in  the  Odd  Fellows  building  at  New 
Ross,  Indiana, — said  stock  to  be  free  from  liens  of 
every  kind  and  character,  and  to  be  invoiced  at  first 
cost  price,  said  price  to  be  obtained  from  bills  for  said 
goods  from  wholesale  houses  from  which  they  were 
bought — for  120  acres  of  land,  more  or  less,  owned  by 
Daniel  V.  Howard  of  Dana,  Indiana,  and  located 
about  three  miles  west  of  Winamac,  Pulaski  coimty, 
Indiana,  in  sections  seventeen  and  eighteen,  township 
thirty  north,  of  range  two  west,  said  land  to  be  free 
from  liens  and  encumbrances  of  every  kind  and  char- 
acter, except  a  mortgage  of  $2,000,  and  interest  there- 
on from  this  date,  and  possession  to  be  given  on  or  be- 
fore March  1,  1905,  nothing  reserved.  I  am  to  have 
all  loose  lumber,  tiling,  posts,  etc.,  now  on  said  farm, 
but  am  not  to  have  any  interest  in  any  of  the  crops  or 
rent  of  said  farm  for  the  year  1904.  I  am  to  pay  for 
said  farm  $50  per  acre  in  merchandise  and  fixtures. 

When  above  mentioned  stock  of  merchandise  and 
fixtures  has  been  invoiced  at  cost,  I  am  to  deduct 
therefrom  the  sum  of  $246,  and  the  remainder  is  the 
amount  that  I  am  to  receive  for  said  stock. 

I  am  to  give  possession  as  soon  as  stock  of  mer- 
chandise and  fixtures  has  been  invoiced  and  trade 
closed,  which  is  to  be  as  near  October  20  as  possible. 

Either  party  to  this  agreement  hereby  agrees  to  for- 
feit to  the  other  $500  as  liquidated  damages  if  he  fails 
to  carry  out  his  part  of  said  agreement. 

Guy  Adkins  &  Co. 

I  hereby  accept  the  foregoing  proposition. 

Daniel  V.  Howard." 

Appellee  first  insists  that  as  the  contract  is  within  the 

statute  of  frauds,  no  damages  can  be  recovered  for  the 

breach  of  the  same  because  this  120  acres  of  land 

2.     cannot  be  located  from  the  description  given.     The 

rule  recognized  in  this  State  is  that  "where  the  de- 
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scription  giren  is  consistent,  but  incomplete,  and  its  com- 
pletion does  not  require  the  contradiction  or  alteration  of 
that  given,  nor  that  a  new  description  should  be  introduced, 
parol  evidence  may  be  received  to  complete  the  description 
and  identify  the  property."  Tewksbury  v,  Howard  (1894), 
138  Ind.  103,  105,  106,  and  cases  cited.  And  see,  Colerick 
V.  Hooper  (1852),  3  Ind.  316,  56  Am.  Dec.  505;  Torr  v. 
Torr  (1863),  20  Ind.  118,  122,  124,  and  authorities  cited; 
Giaj  V.  Barnes  (1867),  29  Ind.  103;  Wood,  Stat  of 
Frauds,  §353 ;  20  Cyc.  Law  and  Proc.,  270,  271. 

It  is  a  well-settled  rule  that  parol  evidence  is  admissible 
to   apply   a   contract   to   its   subject-matter.     Wills 

3.  V.  Ross  (1881),  77  Ind.  1,  13,  40  Am.  Rep.  279, 
and  cases-  cited. 

Contracts  governed  by  the  statute  of  frauds,  like  other 
contracts,  are  to  be  read  "by  the  light  of  surrounding  cir- 
cumstances."    It  follows,  therefore,  that  parol  evi- 

4.  dence  may  be  given  of  the  situation  and  relation  of 
the    parties    and    the    surrounding    circumstances. 

Wills  V.  Ross,  supra;  Ransdel  v.  Moore  (1899),  153  Ind. 
393,  400,  401,  and  authorities  cited;  Mace  v.  Jackson 
(1871),  38  Ind.  162,  166,  167;  Colerick  v.  Hooper,  supra; 
Torr  V.  Torr,  supra;  Guy  v.  Barnes,  supra;  Tewksbury  v. 
Howard,  supra;  Johnson  v.  Buck  (1872),  35  N.  J.  L.  338, 
10  Am.  Rep.  243 ;  Bacon  v.  Leslie  (1893),  50  Kan-  494,  31 
Pac.  1066,  34  Am.  St.  134,  136,  137,  and  note  page  141; 
Meadv,  Parker  (1874),  115  Mass.  413,  15  Am.  Rep.  110; 
Hurley  v.  Brown  (1868),  98  Mass.  545,  96  Am.  Dec.  671, 
and  note  page  675  ;  Preblev,  Abrahams  (1891),  88  Cal.  245, 
26  Pac.  99,  22  Am.  St.  301,  and  note  page  306 ;  Lente  v. 
Clarke  (1886),  22  Fla.  515,  1  South.  149;  Williams  v. 
Morris  (1877),  95  U.  S.  444,  456,  24  L.  Ed.  360,  and  cases 
cited;  Hodges  v.  Koiving  (1889),  58  Conn.  12,  18  Atl. 
!)T0,  7  L.  R.  A.  87 ;  Moayon  v.  Moayon  (1903),  114  Ky.  855, 
72  S.  W.  33,  102  Am.  St.  303,  60  L.  R.  A.  415,  423,  424; 
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Pomeroy,  Compacts  (2d  ed.),  §§90,  152,  161,  and  notes;  1 
Beach,  Contracts,  §581 ;  Clark,  Contracts,  p.  120 ;  Wood, 
Stat,  of  Frauds,  §§395,  396,  449,  and  notes;  Browne,  Stat, 
of  Frauds  (5th  ed.),  §385;  1  Eeed,  Stat,  of  Frauds,  §416; 
Tiffany,  Sales,  pp.  70,  71,  and  notes  173,  174,  673,  674; 
17  Cyc.  Law  and  Proc.,  317,  318. 

In  1  Warvelle,  Vendors  (2d  ed.),  §135,  it  is  said  that  a 
description  as  "my  house  and  lot"  imports  a  particular 
house  and  lot,  rendered  certain  by  the  description  that  it  is 
the  one  that  belongs  to  "me."  The  following  descriptions 
have  been  held  sufficient:  "My  lot  *  *  *  on  the  plat 
in  the  town  of  South  Bend,  on  the  plat  of  said  town,  on 
the  river  bank"  (Colerick  v.  Hooper,  supra)  ;  the  "Snow 
farm"  {nollis  v.  Burgess  [1887],  37  Kan.  487,  15  Pac. 
536)  ;  "H.'s  place  at  S."  (Hodges  v.  Rowing,  supra)  ;  the 
"Knapp  house  property"  (Goodenotv  v.  Curtis  [1869],  18 
Mich.  298)  ;  an  agreement  to  convey  land  described  as 
"occupied"  by  the  vendor  or  a  third  person  (Angel  v. 
Simpson  [1887],  85  Ala.  53,  3  South.  758;  Towle  v. 
Carmelo  Land,  etc.,  Co.  [1893],  99  Cal.  397,  33  Pac. 
1126;  Docter  v.  Hellberg  [1886],  65  Wis.  415,  27  N.  W. 
176).  Ibl  all  such  cases,  parol  evidence  of  the  situation  of 
the  parties  and  the  surrounding  circumstances  when  the 
the  contract  was  made  was  admitted  jso  that  the  court 
might  be  placed  in  the  position  of  the  parties,  and  thus 
see  with  their  eyes  and  understand  the  force  and  applica- 
tion of  the  language  used  by  them.     It  must  be  assumed, 

looking  at  the  terms  of  the  writing,  that  the  parties 
5.     had  in  view  and  understood  that  they  were  dealing 

as  to  a  particular  tract  of  "120  acres  of  land  more 
or  less"  owned  by  appellant  and  located  in  the  section, 
township  and  range  mentioned  in  said  writing.  Under 
this  view,  it  is  evident  that  the  description  of  the  real  estate 
set  out  in  the  writing  sued  upon  was,  prima  facie,  sufficient. 
In  a  suit  on  such  writing,  it  was  not  necessary  to  the 
sufficiency  of  the  complaint  to  allege  that  appellant  had 
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only    one    tract    answering    such    description.     20 

6.  Ency.  PI.  and  Pr.,  450.     If  appellant  had  more 
than  one  tract  of  "120  acres  of  land  more  or  less" 

in  said  sections  answering  said  description,  whereby  the 
sufficiency  of  the  contract  as  identifying  a  particular  tract 
of  land  would  be  destroyed,  that  is  a  matter  of  defense  to 
be  set  up  in  an  answer.    Lente  v.  Clarke,  supra. 

It  is  urged  by  appellee  that  the  writing  sued  upon  is 

indefinite  and  uncertain,  and  therefore  insufficient  under 

the  statute  of  frauds,  because  there  is  no  provision 

7.  for  the  payment  of  any  possible  difference  between 
the  value  of  the  farm  at  the  agreed  price  and  the 

stock  of  goods  to  be  ascertained  by  the  invoice.  In  this 
State  it  is  not  necessary  that  the  consideration  be  stated  in 
writing,  but  it  may  be  proved  by  parol.  See  §6630  Burns 
1901,  §4905  R.  S.  1881;  Htatt  v.  Hiatt  (1867),  28  Ind. 
53.     If  the  writing  undertakes  to  state  the  consid- 

8.  eration,  but  states  it  indefinitely,  such  ambiguity 
may  be  relieved  to  the  same  extent  that  it  is  com- 
petent to  explain  other  ambiguous  writings  not  within  the 
statute  of  frauds.  BurJce  v.  Mead  (1902),  159  Ind.  252, 
258,  259,  and  authorities  cited;  Martindale  v;  Parsons 
(1884),  98  Ind.  174,  178-181.  With  reference  to  the  ele- 
ments of  certainty  generally,  it  is  well  settled  that  what 

the  law  implies  in  a  contract  is  as  much  a  part  of 

9.  it  as  what  is  expressed,  and  such  contract  must  be 
read  and  construed  as  if  the  same  were  written 

therein.  1  Beach,  Contracts,  §710;  Burke  v.  Mead 
(1902),  159  Ind.  252,  258,  and  cases  cited;  1  Reed,  Stat, 
of  Frauds,  §400;  Barry  v.  Coombe  (1828),  1  Pet.  (U.  S.) 
*640,  *651,  *652,  7  L.  Ed.  295 ;  Ryan  v.  Hall  (1847),  54 
Mass.  520,  523;  Laivler  v.  Murphy  (1890),  58  Conn.  294, 
304-311,  20  Atl.  457,  8  L.  R.  A.  113. 

It  IS  apparent  from  the  writing  that  the  parties  thereto 
understood  that  the  value  of  the  merchandise  and  fixtures. 
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as  fixed  by  the  invoice,  less  $246,  would  equal,  if 

10.  not  exceed,  the  sum  at  which  the  land  was  to  be 
taken  by  the  appellee,  for  it  is  expressly  provided 

therein  that  he  was  to  pay  for  the  land  in  "merchandise 
and  fixtures."  It  is  evident  under  the  authorities  cited  that 
the  appellant  was  to  pay  in  cash  whatever  amount,  if  any, 
the  cost  price  of  the  merchandise  and  fixtures,  less  $246, 
exceeded  the  amount  which  the  land  was  to  be  taken  at.  So 
construed,  the  writing  is  not  indefinite  or  uncertain  in  the 
respect  urged  by  appellee. 

The  fact  that  the  land  is  mentioned  in  the  writing  as 
"120  acres  more  or  less,"  and  the  amount  to  be  paid  there- 
for is  "$50  per  acre,"  does  not  render  the  price  of 

11.  the  land  uncertain,  as  the  number  of  acres  could  be 
ascertained  and  the  price  determined. 

It  is  next  claimed  by  appellee  that  the  amount  named 

in  the  writing  as  liquidated  damages  is  a  mere  penalty, 

and  as  the  complaint  does  not  allege  facts  showing 

12.  actual  damages,  the  same  is  insufficient.      Under 
the  rule  declared  in  Bird  v.  8t.  Johns  Episcopal 

Church  (1900),  154  Ind.  138,  147,  148,  and  cases  cited, 
the  amount  named  as  liquidated  damages  must  be 

13.  so  treated.    Where  liquidated  damages  are  provided 
for,  it  is  not  necessary  to  allege  actual  damages. 

It  follows  that  the  objections  urged  to  the  complaint 
are  not  tenable.  Judgment  reversed,  with  an  instruction  to 
overrule  the  demurrer  to  the  complaint 


Wurfel  v.  The  State* 


[No.  20,794.    Filed  October  11,  1906.] 

1.  Appeal  and  Error. — Instructions. — Independent  Assignments, 
— Error  in  the  giving  of  instructions  cannot  be  assigned  inde- 
pendently on  appeal,     p.  192. 
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2.  Appeal  and  Error.— 5t7/  of  Exceptions,— New  Trtal.'—Motwn 
for, — Whether  in  Record, — A  motion  for  a  new  trial  contained 
only  in  the  bill  of  exceptions  is  not  a  part  of  the  record;  and 
error  assigned  thereon  cannot  be  considered,    p.  192. 

From  Clark  Circuit  Court;  C,  W,  Cook,  Special  Judge. 

Prosecution  by  the  State  of  Indiana  against  Edward 
Wurfel.  From  a  judgment  of  conviction  defendant  ap- 
peals.   Affirmed, 

James  W,  Fortune,  for  appellant. 

Charles  W,  Miller,  Attorney-General,  C.  C.  Uadley,  H. 
M,  Dowling  and  W,  C,  Geake,  for  the  State. 

Jordan,  C.  J. — Appellant  was  charged  and  convicted  bj 
a  jury  in  the  lower  court  with  having  committed  an  assault 
and  battery  upon  Anna  Weidner,  with  the  felonious  intent 
to  commit  rape.  Over  his  motion  for  a  new  trial  he  was 
.sentenced,  upon  the  verdict  of  the  jury,  to  be  imprisoned 
in  the  Indiana  Reformatory  for  an  indefinite  period  of 
from  two  to  fourteen  years,  and  was  fined  in  the  sum  of  $1. 

From  this  judgment  he  appeals  to  this  court,  and  assigns 

various  errors  to  the  effect  that  the  trial  court  erred  in 

giving  certain  instructions  and  also  in  overruling 

1.  his  motion  for  a  new^  trial.     The  several  independ- 
ent assignments  of  error,  based  upon  the  action  of 

the  court  in  giving  the  instructions  in  question,  are  not 
legitimate  and  are  of  no  avail,  hence  the  only  proper  assign- 
ment which  we  have  before  us  is  the  one  calling  in  question 
the  ruling  of  the  court  in  denying  the  motion  for  a  new 
trial.  But  we  cannot  review  any  of  the  alleged  errors  as- 
signed as  grounds  for  a  new  trial  in  this  motion, 

2.  because  the  latter  is  not  properly  in  the  record. 
Instead  of  being  copied  and  inserted  in  the  tran- 
script as  a  part  of  the  statutory  record,  which  it  is,  this 
motion  appears  and  is  set  out  in  a  bill  of  exceptions.  This 
procedure  is  not  authorized,  and  the  motion  for  a  new  trial 
therefore   cannot  be   regarded   as   a   part  of   the   record. 
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Wurfel  V.  State  (1906),  ante,  160,  and  authorities  cited; 
Thompson  v.  Thompson  (1901),  156  Ind.  276;  Cooney  v. 
American,  etc.  Life  Ins.  Co.  (1903),  161  Ind.  193. 

In  fact  the  record  in  this  appeal  in  respect  to  its  defects 
is  on  "all  fours"  with  that  of  Wurfel  v.  State,  supra,  and 
under  the  ruling  in  that  case  the  judgment  must  be  affirmed 
without  considering  any  of  the  questions  discussed  by 
counsel  for  appellant  relative  to  the  merits  of  the  case. 

Judgment  affirmed. 


Terre  Haute  &  Logansport  Railway  Company 

V.  Indianapolis  &  Northwestern  Traction 

Company. 

[No.  20,880.    Filed  October  11,  1906.] 

1.  Eminent  Domain.  —  Interurban  Railroads,  —  Procedure, — 
Statutes— Section  one  of  the  act  of  1903  (Acts  1903,  p.  125, 
§5464a  Bums  1905),  providing  particularly  in  reference  to  the 
crossing  of  steam  railroads  by  interurban,  suburban  and  street 
railroads,  is  supplemental  to  section  five  of  the  act  of  1901 
(Acts  1901,  p.  461,  §5468e  Bums  1901),  providing  generally 
for  condenmation  proceedings  by  interurban  and  other  similar 
railroads;  and  the  two  sections  are  to  be  construed  as  if  they 
were  parts  of  one  act.    p.  195. 

2.  Same. — Awards, — Appeal  from, — Exceptiona, — Questions  Pre- 
sentable,—Procedwre, — Under  §5468e  Bums  1901,  Acts  1901, 
p.  461,  §5,  providing  for  appeals  from  an  award  in  condemna- 
tion proceedings,  matters  of  law  and  fact  may  be  set  up  in  the 
exceptions  to  an  award;  and  on  a  hearing  in  the  circuit  court 
the  case  is  governed  by  the  rules  of  procedure  in  civil  cases 
where  applicable,    p.  196. 

3.  Appeal  and  Error. — Interlocutory  Orders, — Eminent  Domain, 
— Interurban  Railroads,  —  Railroads,  —  Crossings.  —  Section 
5464a  Bums  1905,  Acts  1903,  p.  125,  §1,  giving  a  right  of  ap- 
peal from  an  order  fixing  the  point  of  crossing  of  a  steam 
railroad  by  an  interurban  railroad  ''in  the  same  manner  and 
under  the  same  conditions  and  restrictions  as  provided  by  law 
in  civil  cases/'  does  not  suspend  further  proceedings  in  the 
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court  below;  and  an  appeal  from  such  order  is  governed  by 
§659  Bums  1901,  §647  R.  S.  1881,  providing  for  appeals  to  the 
Supreme  Court  from  interlocutory  orders,    p.  196. 

4.  Judgment. — Final — What  is, — Appeal  and  Error* — A  final 
judgment  is  one  that  disposes  of  the  case  as  to  all  parties  and 
ends  the  litigation;  and,  with  certain  exceptions,  only  such 
judgments  may  be  appealed  from.     p.  197. 

5.  Eminent  Domain. — Interurban  Railroads. — Awards, — Appeal. 
— Rights  of  Parties, — Neither  the  filing  of  an  instrument  of 
appropriation  nor  the  payment  of  an  award,  where  an  appeal 
is  taken,  gives  the  condemning  company  any  title  to  the  lands 
sought  to  be  condemned,  but  during  such  appeal  such  company 
is  a  licensee  by  law,  the  proceeding  remaining  in  fieri  until  the 
final  disposition  on  appeal,    p.  198. 

6.  Judgment.  —  Interlocutory, — Eminent  Domain. — Interurban 
Railroads. — Place  of  Crossing. — An  order  of  the  circuit  court 
under  §5464a  Bums  1905,  Acts  1903,  p.  125,  §1,  providing  for 
the  crossing  of  steam  railroads  by  interurban  railroads,  fixing 
the  location  of  the  crossing,  but  not  finally  determining  other 
issues  in  the  case,  is  interlocutory,    p.  198. 

7.  Same. — Final. — Eminent  Domain. — Interurban  Railroads, — 
Awards, — Appeal. — Exceptions, — A  judgment  of  the  court  on 
the  exceptions  to  an  award  and  which  disposes  of  all  questions 
presented  is  a  final  judgment  from  which  an  appeal  will  lie. 
p.  199. 

8.  Appeal  and  Error. — Interlocutory  Orders, — Time  for  Taking 
Appeal. — Dismissal. — An  appeal,  perfected  June  21,  1905,  from 
an  interlocutory  order  entered  June  25,  1904,  is  too  late  and 
will  be  dismissed,     p.  199. 

From  Montgomery  Circuit  Court;  J  ere  West,  Judge. 

Condemnation  proceedings  by  the  Indianapolis  &  North- 
western Traction  Company  against  the  Terre  Haute  & 
Logansport  Railway  Company.  From  an  interlocutory 
order  for  plaintiff,  defendant  appeals.  Transferred  from 
Appellate  Court  imder  §1337u  Burns  1901,  Acts  1901, 
p.  590.    Appeal  dismissed. 

John  G.  Williams  J  A,  D.  Thomas  and  M.  E.  Foley,  for 
appellant. 

Pierre  Oray,  for  appellee. 
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GiLLETT,  J. — Appellee,  an  interurban  railroad  company, 
instituted  this  proceeding  against  appellant,  a  steam  rail- 
road company,  to  obtain  by  condemnation  the  authority  to 
cross  at  grade  the  right  of  way  and  tracks  of  the  latter,  at 
a  point  in  Montgomery  county.  Appellant  appeared  to  the 
proceeding,  and  filed  objections  to  the  proposed  point  of 
crossing.  There  was  a  hearing  on  said  objections  before 
the  Montgomery  Circuit  Court,  which  resulted  in  an  order, 
entered  on  June  25,  1904,  fixing  the  point  of  crossing  at 
the  place  proposed  in  appellee's  instrument  of  appropria- 
tion. Appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  an  exception  was  reserved.  Such  proceed- 
ings were  afterwards  had  that  appraisers  were  appointed, 
who  returned  an  award  of  damages  in  favor  of  appellant, 
and,  within  th^  time  allowed  by  law,  the  latter  filed  excep- 
tions to  the  award.  The  record  does  not  show  whether  there 
has  been  a  final  judgment  on  such  exceptions.  It  appears 
that,  after  the  overruling  of  its  motion  for  a  new  trial, 
appellant  prayed  an  appeal  to  the  Appellate  Court,  which 
was  in  term  granted,  but  no  bond  was  given,  and  the  tran- 
script was  not  filed  and  errors  assigned  in  the  Appellate 
Court  until  June  21,  1905. 

It  is  insisted  by  counsel  for  appellee  that  an  appeal  from 
an  order  fixing  the  point  of  crossing  is  an  appeal  from  an 
interlocutory  order,  and  that,  as  an  appeal  was  not  per- 
fected by  appellant  as  required  by  the  statute  governing 
appeals  from  such  orders,  a  dismissal  should  follow. 

The  condemnation  proceeding  in  question  was  had  under 

section  one  of  the  act  of  March  3,  1903  (Acts  1903,  p.  125, 

§5464a  Bums  1905).    This  act,  as  directly  appears 

1.  from  its  provisions,  is  supplementary  to  the  act  of 
March  11,  1901  (Acts  1901,  p.  461,  §5468a  et  seq. 
Burns  1901).  The  evident  design  of  section  one  of  the  act 
of  1903  was  to  make  more  particular  provision  concerning 
interurban,  suburban,  and  street  railroads  seeking  to  cross 
steam  railroads  at  grade  than  had  existed  under  section  five 
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of  the  act  of  1901,  which  related  to  the  subject  of  con- 
demnation by  interurban  and  other  railroads  of  like  char- 
acter of  lands  and  rights  and  interests  therein  as  against 
proprietors  generally.  In  the  main,  the  framework  of  the 
procedure  as  it  now  exists  is  found  in  the  section  last  men- 
tioned, and  there  is  no  doubt  that  said  sections  are  to  be 
considered  as  if  they  were  one  enactment. 

The  provision  concerning  the  right  of  appeal  from  the 

award  is  given  by  the  act  of  1901  in  substantially  the  same 

language   as  is  found   in  the  steam  railroad  con- 

2.  demnation  statute  (§5160  Burns  1901,  §3907  R.  S. 
1881),  and  this,  under  well-settled  rules  of  construc- 
tion, gives  the  right  to  set  up  in  the  exceptions  matters  of 
both  law  and  fact  going  to  the  regularity  of  the  appropria- 
tion, the  effect  of  the  appeal  being  to  lodge  the  proceeding 
in  the  trial  court,  where  it  is  governed,  at  least  for  the  most 
part,  by  the  ordinary  rules  of  procedure  in  civil  actions. 
McMahon  v.  Cincinnati,  etc.,  B.  Co.  (1854),  5  Ind.  413; 
Swinney  v.  Ft.  Wayne,  etc.,  R.  Co.  (1877),  59  Ind.  205; 
Lake  Shore,  etc.,  B.  Co.  v.  Cincinnaii,  etc.,  B.  Co.  (1889), 
116  Ind.  578;  Midland  B.  Co.  y.  Smith  (1890),  125 
Ind.,  509. 

Section  one  of  the  act  of  1903,  supra,  gives  to  the  com- 
pany whose  right  of  way  is  sought  to  be  crossed  the  right  to 
file  objections  to  the  point  of  crossing,  within  five 

3.  days  after  the  delivery  of  the  instrument  of  appro- 
priation, and  to  have  a  hearing  thereon,  and  from 

a  decision  of  the  court  or  judge  adverse  to  its  objections  it 
may  appeal  "in  the  same  manner  and  under  the  same  con- 
ditions and  restrictions  as  provided  l\v  law  in  civil  cases." 
Such  an  appeal  is  different  from  that  which  is  taken  by 
exceptions  to  the  award,  and  was  evidently  intended  to 
bring  into  review  before  a  court  of  error  the  law  questions 
arising  under  the  objections  to  the  location.  It  is  very 
plain  that  the  act  contemplates  that  the  effect  of  such 
appeal  shall  not  be  to  suspend  the  proceeding,  and,  as  the 
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order  is  an  intermediate  one,  we  take  it  that  it  was  the 
legislative  intent  that  an  appeal  therefrom  should  be  gov- 
erned by  the  provisions  of  the  code  concerning  appeals  from 
interlocutory  orders  (§659  Burns  1901,  §647  R.  S.  1881), 
unless  it  can  be  said  that  the  order  is  in  legal  effect  a  final 
judgment 

The  general  rule  is  that  a  judgment,  to  be  final,  must  dis- 
pose of  the  case  as  to  all  of  the  parties,  and  finally  dispose  of 

the  subject-matter  of  the  litigation.     Champ  v.  Ken- 
4.     dricJc  (1892),  130  Ind.  545  ;  Home,  etc..  Power  Co.  v. 

Globe  Tissue  Paper  Co.  (1896),  145  Ind.  174 ;  Keller 
v.  Jordon  (1897),  147  Ind.  113;  2  Ency.  PL  and  Ft.,  72. 
Mr.  Black  says :  "An  interlocutory  judgment  is  one  which 
determines  some  preliminary  or  subordinate  point  or  plea, 
or  settles  some  step,  question,  or  default  arising  in  the 
progress  of  the  cause,  but  does  not  adjudicate  the  ultimate 
rights  of  the  parties  or  finally  put  the  case  out  of  court. 
*  *  *  An  order  which  does  not  settle  and  conclude  the 
rights  involved  in  the  action,  and  does  not  deny  to  the 
party  the  means  of  further  prosecuting  or  defending  the 
suit,  is  not  so  far  final  as  to  be  a  proper  subject  of  appeal." 
1  Black,  Judgments,  §21.  In  Elliott,  App.  Proc,  §83,  it 
is  said :  "No  order  is  final  in  such  a  sense  as  to  constitute 
a  final  judgment  unless  it  disposes  of  the  main  case  so  far 
as  there  is  power  in  the  trial  court  to  decide  upon  the 
questions  presented  by  the  issues,  no  matter  how  clearly 
and  decisively  the  order  may  indicate  what  the  ultimate 
judgment  will  be.  Until  there  is  an  ultimate  judgment  the 
case  is  not  finally  disposed  of  inasmuch  as  the  trial  court 
may  change  its  rulings,  award  a  venire  de  novo,  grant  a 
new  trial,  or  make  some  such  order,  notwithstanding  the 
fact  that  in  other  rulings  it  may  have  clearly  manifested  a 
purpose  to  carry  its  rulings  into  the  ultimate  ruling  or  de- 
cree.'' There  are  cases  in  which  orders  have  been  treated 
as  final  for  the  purpose  of  an  appeal  where  the  effect  was 
to  terminate  the  controversy,  although  some  further  order 
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essential  to  its  enforcement  remained  to  be  made,  or  where 
the  order  disposed  of  some  distinct  branch  of  the  suit. 
Cases  like  these  sometimes  present  questions  as  to  the  char- 
acter of  the  judgment  which  are  difficult  of  solution,  but 
they  stand  as  exceptions  to  the  general  rule  and  need  not 
now  concern  us,  for  we  are  persuaded  that  it  is  the  general 
rule  which  governs  this  case. 

It  must  be  remembered  that  neither  the  filing  of  the  in- 
strument of  appropriation  nor  the  payment  of  the  award 
into  the  clerk's  office  constitutes,  in  the  event  an 

5.  appeal  is  taken,  an  appropriation  of  the  interests 
sought  to  be  condemned.     In  such  a  case  no  title 

vests,  and  the  company  which  is  seeking  to  condemn  has 
only  the  rights  of  a  licensee  under  the  statute  to  hold  pos- 
session and  proceed  with  the  construction  of  the  road  pend- 
ing litigation.  Cleveland,  etc*,  B.  Co.  v.  Nowlin  (1904), 
163  Ind.  497;  Sowers  v.  Cincinnati,  etc.  Railroad  (1904), 
162  Ind.  676.  The  proceeding,  after  the  filing  of  the  ex- 
ceptions to  the  award,  continues  in  -fieri  until  the  disposi- 
tion of  the  appeal  {Midland  R.  Co.  v.  Smith  [1890],  125 
Ind.  509),  and,  in  respect  to  regularity,  is  subject  to  defeat 
both  on  the  law  and  on  the  facts.  McMahon  v.  Cincinnati, 
etc,  R,  Co.,  supra;  Swinney  v.  Ft.  Wayne,  etc,  R.  Co., 
supra;  Lake  Shore,  etc,  R.  Co.  v.  Cincinnati,  etc.,  R.  Co., 
supra^  It  may  be,  since  the  proceeding  is  a  special  stat- 
utory one,  that  there  is  no  right,  on  exceptions  to 

6.  the  award,  to  re-litigate  the  question  of  location 
(Morrison  v.  Indianapolis,  etc,  R.  Co.  [1906],  166 

Ind.  511 ;  Lake  Shore,  etc,  R,  Co.  v.  Cincinnati,  etc,  R. 
Co.,  supra;  Swinney  v.  Ft,  Wayne,  etc.,  R.  Co.,  supra)  ; 
but  it  is  sufficient  to  make  the  order  fixing  the  point  of 
crossing  interlocutory,  that  the  main  case  is  not  disposed  of, 
and  that  there  remains  to  the  defendant  the  right  to  wage  a 
contention  which  may  overthrow  the  proceedings  on  which 
the  order  of  location  is  based. 
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In  such  a  proceeding  there  can,  in  the  nature  of  things, 

be  but  one  final  judgment,  using  the  term  in  the  sense  in 

which  it  is  used  in  the  general  statute  concerning  the 

7.  right  of  appeal,  and  that  judgment  is  the  one  which 
disposes  of  the  proceeding  as  it  is  pending  on  excep- 
tions to  the  award.  This  was  the  conclusion  reached  by  the 
Appellate  Court  in  Wabash  JB.  Co.  v.  Cincinnaii,  etc.,  Railr 
road  (1902),  29  Ind.  App.  546,  wherein  an  appeal  was 
sought  to  be  prosecuted  from  an  order  fixing  the  point  of 
crossing  as  between  two  steam  railroads.    While  the  statute 

with  which  we  have  to  deal  expressly  gives  the  right 

8.  of  appeal  from  the  order  of  location,  yet  this  appeal 
was  irregularly  taken  and  must  be  dismissed,  be- 
cause appellant  has  failed  to  comply  with  the  statute  which 
governs  the  taking  of  appeals  from  interlocutory  orders. 
§659  Bums  1901,  §647  K.  S.  1881 ;  Natcher  v.  Natcher 
(1899),  153  Ind.  368;  Elliott,  App.  Proc.,  §109;  Ew- 
bank's  Manual,  §92. 

Appeal  dismissed. 


The  State  v.  Dorset. 

[No.  20,773.    Filed  October  12,  1906.] 

1.  Highways. — Gravel  Roads. — Construction. — Bids. — Boards  of 
Commissioners. — Statutes. — Boards  of  commissioners  are  au- 
thorized to  give  notice  and  receive  bids  for  the  construction  of 
free  gravef  roads  by  §6901  Bums  1901,  Acts  1901,  p.  449,  §3, 
and  not  by  §5594ql  Bums  1901,  Acts  1899,  p.  343,  §37,  pro- 
viding that  certain  specifications  shall  be  filed  in  the  auditor's 
office  and  that  certain  notices  shall  be  given  before  boards  of 
commissioners  shall  let  contracts  for  the  construction  of  any 
public  undertaking,    p.  202. 

2.  Statutes. —  Construction. —  Reenactment. — Presumptions. — 
Where  a  statute  which  is  given  a  certain  construction  by  the 
Supreme  Court  is  substantially  reenacted,  the  presumption  is 
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that  such  construction  was  carried  into  the  new  statute;  and  it 
will  be  so  construed  in  the  absence  of  words  indicating  a  con- 
trary intent,     p.  203. 

3.  Highways. — Gravel  Roads. — Construction. — County  Work. — 
Statutes.— Under  the  act  of  1877  (Acts  1877  [s.  s.],  p.  29,  §1, 
§4246  R.  S.  1881)  it  was  uniformly  held  that  the  boards  of  com- 
missioners, in  the  construction  of  free  gravel  roads,  were  en- 
gaged in  a  county  business,     p.  203. 

4.  Same. — Gravel  Roads. — Construction. — County  Work. — Stat- 
utes.—Under  §5592  Bums  1901,  Acts  1899,  p.  170,  §4,  boards  of 
county  commissioners,  in  the  construction  of  free  gravel  roads, 
are  engaged  in  a  county  business,    p.  204. 

6.  Constitutional  Law. — Statutes. — Titles. — Gravel  Roads. — 
Construction. — Bids. — Affidavits  of  Non-Collusion. — ^The  title 
of  the  act  of  1899  (Acts  1899,  p.  170),  providing  for  the  "let- 
ting of  contracts  for  the  building  of  court-houses,  jails,  county 
or  township  buildings,  bridges,  and  monuments,"  does  not  cover 
a  provision  in  such  act  requiring  contractors  for  the  construc- 
tion of  free  gravel  roads  to  file  affidavits  of  non-collusion,  since 
the  construction  of  such  roads  is  not  provided  for  in  such  title, 
nor  is  it  a  "matter  properly  connected  therewith,"  as  required 
by  article  4,  §19,  of  the  Constitution,    p.  204. 

6.  Indictment  and  Information.  —  Perjury.  —  Highways.— 
Gravel  Roads. — Bids. — Affidavits  of  Non-Collusion. — An  indict- 
ment charging  that  defendant  committed  perjury  under  §2093 
Bums  1901,  §2006  R.  S.  1881,  providing  that  a  party  making  a 
false  affidavit  in  any  proceeding  where  an  affidavit  is  required 
by  law,  shall  be  guilty  of  perjury,  by  the  filing  of  his  false  affi- 
davit of  non-collusion  with  his  bid  for  the  construction  of  a 
free  gravel  road,  is  bad,  since  no  such  affidavit  is  required  by 
law  in  such  a  case.    p.  204. 

From  Vigo  Circuit  Court ;  James  E.  Piety,  Judge. 

Prosecution  by  the  State  of  Indiana  against  William  C. 
Dorsey.  From  a  judgment  for  defendant,  the  State  ap- 
peals.   Affirmed, 

Charles  W.  Miller,  Attorney-General,  W.  C.  Oeake  and 
James  A.  Cooper,  Prosecuting  Attorney,  for  the  State. 
Samuel  R.  Hamill,  for  appellee. 

Monks,  J.— Appellee  was  charged  by  indictment  with 
the  crime  of  perjury,  in  making  an  affidavit  required  by 
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law,  in  violation  of  §2093  Burns  1901,  §2006  E.  S.  1881. 
The  indictment  was  in  nine  counts,  each  of  which,  on 
motion  of  the  appellee,  was  quashed.  Final  judgment  was 
rendered  in  his  favor. 

The  assignment  of  errors  calls  in  question  the  action  of 
the  court  in  sustaining  the  motion  to  quash  as  to  each  count 
of  the  indictment. 

Each  count  charged  that  the  alleged  perjury  was  com- 
mitted hy  the  appellee  in  making  an  aflSdavit  of  non-collu- 
sion, as  required  by  the  law  of  the  State,  as  bidder  for  the 
construction  of  a  free  gravel  road,  under  the  act  of  1901 
(Acts  1901,  p.  449,  §§6899-6913  Bums  1901)  and  the  act 
amending  the  same  (Acts  1903,  p.  294),  in  a  proceeding 
before  the  Board  of  Commissioners  of  the  County  of  Vigo, 
State  of  Indiana.  It  is  claimed  by  the  State  that  the  aflS- 
davit made  by  appellee  was  required  by  the  provisions  of 
sections  thirty-seven  and  forty-two  of  the  act  entitled :  "An 
act  concerning  county  business,^'  commonly  called  the 
county  reform  act.  Acts  1899,  p.  343,  §§5594ql,  5594vl 
Bums  1901. 

Section  5594ql,  supra,  provides  that  "in  all  cases  in 
which  the  board  of  commissioners  are  now  or  may  hereafter 
be  authorized  by  law  to  contract  for  the  execution  of  any 
public  imdertaking"  said  board  shall,  among  other  things, 
cause  proper  plans,  models,  etc.,  of  the  proposed  work  to  be 
prepared  and  filed  in  the  oflBce  of  the  auditor  of  the  county, 
and  cause  notice  to  be  given  inviting  sealed  proposals  for 
doing  such  work.  If  the  cost  of  the  work  does  not  exceed 
$2,000,  such  .notice  shall  be  published  once  each  week  in 
two  newspapers  published  in  the  county,  but  if  the  cost  of 
such  work  exceeds  $2,000,  such  publication  shall  be  for  two 
weeks  in  such  newspapers ;  and  it  also  provides :  "Further 
publication  may  also  be  made  when  deemed  for  the  public 
interest" 

Section  5594vl,  supra,  provides:  "In  all  cases  where 
anv  countv  officer  is  authorized  bv  this  act  to  receive  bids 
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for  any  purpose,  each  bidder  shall  file  with  his  bid  an 
aflSdavit  that  he  has  not  entered  into  any  combination,  col- 
lusion or  agreement  with  any  person  relative  to  the  price 
to  be  bid  by  any  one  at  such  letting,  nor  to  prevent  any 
person  from  bidding,  nor  to  induce  any  one  to  refrain  from 
bidding,  and  that  his  bid  is  made  without  reference  to  any 
other  bid  and  without  any  agreement,  understanding  or 
combination  with  any  other  person  in  reference  to 
such  bidding.  The  oflScer  or  officers  receiving  such 
bids  for  the  purpose  of  such  letting,  shall  reject 
any  collusive  bid,  if  such  collusion  shall  come  to 
his  or  their  notice  before  the  letting.  If  the  same  shall 
come  to  his  or  their  notice  after  the  letting,  and  it  shall 
appear  that  the  successful  bidder  has  been  guilty  of  such 
collusion  as  is  herein  required  to  be  denied  in  such  aflBdavit, 
such  successful  bidder  shall  forfeit  his  contract  and  the 
same  shall  be  relet" 

It  will  be  observed  that  §5594vl,  supra,  only  requires 
the  affidavit  of  non-collusion  mentioned  therein  in  cases 

"where  any  county  officer  is  authorized  by  this  act 
1.     to  receive  bids  for  any  purpose."     There  is  nothing 

in  §5594ql,  supra,  which  authorizes  the  board  of 
county  commissioners  to  receive  bids.  That  section  pro- 
vides only  for  the  kind  of  notice  that  shall  be  given  asking 
for  bids,  and  as  to  the  filing  of  plans  and  specifications, 
etc.,  in  the  auditor's  office.  Boards  of  commissioners  were 
authorized  to  receive  bids  for  the  construction  of  gravel 
roads  under  section  three  of  said  act  of  1901  (§6901, 
supra) y  and  not  by  section  thirty-seven  of.  the  county 
reform  act,  as  claimed  by  the  State.  Section  5592  Bums 
1901,  Acts  1899,  p.  170,  §4,  provides  that  "no  bid  for  the 
building  or  repairing  of  any  court-house,  jail,  poor  asylum, 
bridge  or  other  county  building  or  work  shall  be  received 
or  entertained  by  the  board  of  commissioners  of  any  county 
in  this  Stale,  unless  such  bids  shall  be  accompanied  by  an 
affidavit"  of  non-collusion,  and  a  bond  for  the  faithful  per- 
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fonnance  and  execution  6i  said  work  and  the  payment  of 
all  debts  incurred  by  the  contractor  in  the  prosecution  of 
said  work. 

This  section  was,  with  the  exception  of  the  aflBdavit  of 
non-collusion,  a  substantial  reenactment  of  section  one  of 
the  act  approved  March  14,  1877  (Acts  1877  [s.  s.],  p.  29, 
§4246  R.  S.  1881).  The  last-named  act  provided  that  "no 
bid  for  the  building  or  repairing  of  any  court-house,  jail, 
poor  asylum,  bridge,  fence,  or  other  county  building  or 
work  shall  be  received  or  entertained  by  the  board  of  com- 
missioners of  any  county  of  this  State,  unless  such  bid  shall 
be  accompanied  by  a  good  and  sufficient  bond,"  etc. 

It  is  a  settled  rule  of  statutory  construction  that  when  a 

statute  or  a  part  of  a  statute  has  been  construed  by  the 

court  of  last  resort  in  a  state,  and  the  same  is  sub- 

2.  stantially  reenacted,  the  legislature  adopts  such  con- 
struction unless  the  contrary  is  shown  by  the  lan- 
guage of  the  act.  Board,  etc.,  v.  Conner  (1900),  155  Ind. 
484,  496,  and  authorities  cited;  Brown  v.  Miller  (1904), 
162  Ind.  684,  686,  687 ;  National  Supply  Co.  v.  Stranahan 
(1904),  161  Ind.  602,  608;  Jarvis  v:  Hitch  (1903),  161 
Ind.  217,  219-222;  Desgain  v.  Wessner  (1903),  161  Ind. 
205-207;  Thacker  v.  Chicago,  etc.,  R.  Co.  (1902),  159 
Ind.  ^2,  89,  90,  59  L.  E.  A.  792,  and  cases  cited. 

It  was  uniformly  held  by  this  court  before  the  ena'ctment 

of  said  section  four  of  the  act  of  1899  (§5592  Burns  1901) 

that  the  board  of  commissioners,  in  constructing  a 

3.  free  gravel  road  under  the  laws  of  this  State,  was  en- 
gaged in  a  county  w^ork  within  the  meaning  of  sec- 
tion one  of  the  act  of  March  14,  1877,  supra.  State,  ex 
rel,  v.  Sullivan  (1881),  74  Ind.  121,  124-126;  Dewey  v. 
State,  ex  rel.  (1883),  91  Ind.  173,  181;  Faurote  v.  State, 
ex  rel.  (1887),  110  Ind.  463,  465,  466. 

It  is  evident  under  the  authorities  cited  that  the  construc- 
tion given  the  act  of  1877,  supra,  in  State,  ex  rel.,  v.  SvUi- 
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van,  supra,  and  other  cases  decided  before  said  sec- 

4.  tion  four  of  the  act  of  1899   (§5592,  supra)  was 
passed,  was  adopted  by  the  legislature  in  adopting 

said  last-named  section. 

An  examination  of  the  title  of  said  act  of  1899  discloses 
the  fact  that  the  safeguards  provided  by  said  act,  as  ex- 
pressed by  said  title,  apply  only  to  the  "letting  of 

5.  contracts   for   the   building   of   courtrhouses,   jails, 
county  or  township  buildings,  bridges,  and  monu- 
ments." 

It  is  clear  that  while  the  construction  of  free  gravel  roads 
by  boards  of  commissioners,  imder  the  laws  of  this  State, 
is  a  "county  work,"  yet  such  work  is  neither  the  building 
of  a  court-house,  jail,  county  or  township  building,  bridge 
or  monument,  and  does  not  come  within  the  meaning  of 
any  of  the  kinds  of  work  mentioned  in  said  title,  nor  is  it 
a  "matter  properly  connected  therewith."  Any  provision, 
therefore,  in  said  section  four  of  said  act  requiring  an  affi- 
davit and  bond  from  a  bidder  before  filing  his  bid  for  any 
other  county  work  than  that  mentioned  in  said  title,  is  void 
under  §19,  article  4,  of  the  state  Constitution.  It  follows 
that  the  part  of  said  section  four  which  requires  the  affi- 
davit of  non-collusion  and  bond  from  bidders  for  the  con- 
struction of  "county  work,"  which,  as-  we  have  shown,  in- 
cludes the  construction  of  free  gravel  roads,  is  void  because 
the  subject  thereof  is  not  expressed  in  the  title,  nor  is  it  a 
"matter  properly  connected  therewith,"  as  required  by  said 
section  of  the  state  Constitution.  Meirherter  v.  Price 
(1858),  11  Ind.  199;  Dixon  v.  Poe  (1902),  159  Ind.  492, 
494,  495,  60  L.  R.  A.  308,  95  Am.  St.  309 ;  Voss  v.  Water- 
loo Water  Co,  (1904),  163  Ind.  69,  92,  66  L.  R.  A,  95, 
106  Am.  St  201. 

It  is  evident  that  the  affidavit  of  non-collusion  filed  by 
appellee  was  not  required  by  law,  and  that  the  court 

6.  did  not  err  in  sustaining  the  motion  to  quash  the 
same. 

Judgment  affirmed. 
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Lake  Erie  &  Western  Railroad  Company 
V.  Ford. 

[No.  20,875.    Filed  October  23,  1906.] 

1.  Pleading.  —  Complaint,  -r-  Negligence,  —  Railroads.  —  Setting 
Fires. — Excuses. — A  complaint  alleging  generally  that  defend- 
ant railroad  company  negligently  (1)  omitted  to  use  a  safe 
spark-arrester;  (2)  used  a  spark-arrester  with  unusually  large 
and  dangerous  holes  therein;  (3)  operated  its  locomotive  with 
the  trap  door  down,  thereby  increasing  the  draft,  and  (4)  oper- 

.  ated  its  locomotive  with  a  high  and  unusual  pressure  of  steam, 
thereby  setting  fires  and  causing  plaintiff's  injuries,  is  suffi- 
cient as  against  a  demurrer  without  an  allegation  that  the 
defects  in  the  spark-arrester  could  not  be  more  explicitly  set 
out  because  the  locomotive  was  kept  in  defendant's  exclusive 
possession,     p.  208. 

2.  Same.  —  Complaint. — Negligence. — Railroads. — Setting  Fires. 
— Defective  Spark- Arrester. — Plaintiff's  Ignorance  of. — Infer- 
ences.— Evidence. — ^An  allegation  in  the  complaint  that  because 
defendant  has  kept  the  exclusive  possession  of  its  engine  the 
plaintiff  is  unable  to  set  out  the  defective  condition  of  the 
spark-arrester,  does  not  cause  an  inference  that  plaintiff  cannot 
prove  the  defective  condition  thereof,  since  such  condition  may 
be  proved  by  the  escape  of  large  and  dangerous  coals  through 
such  arrester,     p.  208. 

3.  Same. — Complaint. — Negligence. — Railroads, — Defective  Spark- 
Arrester. — Notice. — In  an  action  against  a  railroad  company 
for  negligently  setting  fires  it  is  not  necessary  to  allege  that 
the  defendant  had  notice  of  the  defects  in  the  spark-arrester 
causing  the  fire.     p.  208. 

4.  Same. — Variance. — Answers  to  Interrogatories. — The  question 
of  a  variance  between  the  pleading  and  proof  cannot  be  raised 
on  the  answers  to  the  interrogatories,     p.  209. 

5.  Trial. — Instructions. — Railroads. — Setting  Fires. — Care  Re- 
quired.— An  instruction,  in  an  action  against  a  railroad  com- 
pany for  negligently  setting  fires,  that  if  the  jury  found  that 
the  premises  adjacent  to  the  track  were  unusually  dry  and  that 
a  strong  wind  was  blowing  in  the  direction  of  plaintiff's  prop- 
erty d^endant  would  be  required  to  use  a  greater  degree  of 
care  than  usual,  is  erroneous,  ordinary  care  under  the  cir- 
cumstances being  the  legal  standard,     p.  209. 

6.  Words  and  Phrases. — "Negligence*' — "Negligence"  is  a  nega- 
tive word  and  imports  the  absence  of  the  degree  of  care  which 
it  was  the  duty  of  defendant  to  use.     p.  211. 
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7.  Trial.  —  Instructions.  —  Negligence. — Care  Required. — Rail- 
roads.— Setting  Fires. — ^An  instruction  that  if  the  jury  finds 
that  if  extraordinary  circumstances  existed  causing  a  locomo- 
tive to  set  fires  more  easily  than  usual  greater  care  than  usual 
should  be  used,  does  not  mean  the  same  as  that  the  railroad 
company  must  use  ordinary  care  under  the  circumstances,  and 
that  extraordinary  circumstances  might  be  considered  in  deter- 
mining the  requirements  of  such  ordinary  care;  and  such  in- 
struction is  misleading,    p.  212. 

8.  Negligence.  —  Standard  of  Care.  —  Variance.  —  The  legal 
standard  of  ordinary  care  under  the  circumstances  does  not 
vary  in  negligence  cases,  though  the  circumstances  to  which 
such  test  is  applied  varies  with  each  case;  and  the  greater  the 
danger  in  a  particular  case,  the  greater  the  diligence  required 
by  ordinary  care.     p.  213. 

9.  Appeal  and  Error. — Instructions. — Misleading. — Reversible 
Error. — The  giving  of  a  material  misleading  instruction  is  re- 
versible error,    p.  213. 

From  Hamilton  Circuit  Court ;  Ira  IV.  Christian,  Judge. 

Action  by  Lewis  Ford  against  the  Lake  Erie  &  Western 
Railroad  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Transferred  from  Appellate  Court  under 
§1337u  Burns  1901,  Acts  1901,  p.  590.     Reversed. 

John  B.  Cockrum,  Shirts  &  Fertig  and  Hawkins  & 
Smith,  for  appellant. 

Dan  Waugh,  Kane  £  Kane  and  Nash  &  Teter,  for  ap- 
pellee. 

GiLLETT,  J. — Complaint  by  appellee  to  recover  damages 
for  loss  of  property  by  fire,  by  reason  of  the  alleged  negli- 
gence of  appellant.  There  was  a  verdict  and  judgment  in 
favor  of  appellee.  The  question  of  the  sufficiency  of  the 
complaint  on  demurrer  is  raised,  but  no  useful  purpose 
would  be  subserved  by  setting  out  the  entire  substance  of 
that  pleading.  The  first  paragraph  charged  negligence,  as 
respects  the  locomotive  and   its  management,   as  follows: 

(a)  Omitting  to  use  a  safe  and  sufficient  spark-arrester; 

(b)  using  a  spark-arrester  with  unusually  large  and  dan- 
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gerous  holes  therein ;  (c)  operating  the  locomotive  with  the 
trap-door  down,  thereby  increasing  the  draft;  (d)  operatr 
ing  the  locomotive  with  a  high  and  unusual  pressure  of 
steam.  Each  and  all  of  said  acts  and  omissions  are  charged 
as  the  cause  of  the  emitting  of  great  and  unusual  quantities 
of  large  and  dangerous  coals  and  brands  of  fire,  whereby  a 
fire  was  set  adjacent  to  the  right  of  way,  which  spread  to 
the  property  of  appellee  and  destroyed  it.  The  averments 
of  said  paragraph  conclude  with  the  allegation  of  certain 
matters  pleaded  by  way  of  excuse,  and  as  the  principal  ob- 
jection which  is  offered  to  said  paragraph  is  the  claim  that 
the  pleading  of  such  matters  negatives  the  prior  showing 
of  proximate  cause  in  the  setting  of  the  initial  fire,  it  seems 
important  to  make  a  more  particular  statement  of  said  con- 
cluding allegations.  They  are  as  follows :  "That  the  plain- 
tiff has  had  no  experience  with  or  knowledge  of  the  mech- 
anism or  construction  of  locomotives  or  spark-arresters,  or 
their  management  or  operation,  and  has  had  no  opportunity 
to  make  an  examination  or  inspection  of  said  locomotive 
or  spark-arrester,  as  the  same  has  been  in  the  exclusive  pos- 
session and  control  of  the  defendant.  Lake  Erie  &  Western 
Railroad  Company,  ever  since;  that  all  of  the  facts  and 
information  are  and  were  at  the  time  peculiarly  within  the 
knowledge  of  the  defendant.  Lake  Erie  &  Western  Railroad 
Company,  therefore,  the  plaintiff  cannot  set  out  more  spe- 
cifically, than  as  herein  set  out,  what  mechanism  or  con- 
struction could  or  should  have  been  used,  or  in  what  respect 
the  spark-arrester  was  insufficient  or  unsafe,  or  whether 
said  defects  consisted  in  construction,  or  in  not  keeping  the 
same  in  repair,  and  the  plaintiff  is  also  unable,  for  want 
of  sufficient  knowledge,  to  set  out  the  facts  constituting  the 
negligence  of  the  defendant,  Lake  Erie  &  Western  Railroad 
Company,  more  specifically  than  as  herein  set  out.'' 

In  view  of  the  fact  that  various  acts  of  negligence  may 
be  charged  in  one  paragraph,  and  that,  as  against  a  de- 
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miirrcr,  it  is  competent,  in  a  very  general  way,  to 

1.  predicate  an  averment  of  negligence  upon  an  act  or 
omission,  it  seems  that  it  was  quite  unnecessary,  at 

least  in  the  first  instance,  to  have  added  the  averments  in 
question.  We  have  concluded,  however,  that  they  do  not 
have  the  effect  of  negativing  in  any  essential  degree 
the  matter  which  precedes.  They  relate  to  the  spark- 
arrester,  and  not  to  the  negligent  operation  of  the 
locomotive,  and,  so  far  from  negativing  the  prior  alle- 
gations, the  matter  in  question,  aside  from  the  immaterial 
statement  that  the  plaintiff  could  not  allege  whether  the 
defects  in  the  spark-arrester  consisted  in  a  defect  of  con- 
struction or  a  failure  to  keep  in  repair,  consisted  of  matter 
of  excuse  for  a  failure  to  plead  more  specifically  what  was 
already  quite  sufficiently  pleaded  as  against  the  assault  of  a 
demurrer.  The  mere  facts  that  plaintiff  had  never  seen 
the  particular  spark-arrester,  and  that  all  the  facts 

2.  concerning  it  were  peculiarly  within  the  knowledge 
of  the  defendant,  do  not  lead  to  the  inference  that 

he  could  not  establish  sufficient  facts  concerning  it  to  war- 
rant a  recovery  under  said  paragraph.  If  he  could  not  do 
this  by  the  testimony  of  appellant's  servants,  it  was  never- 
theless open  to  him  to  do  so  by  the  method  of  exclusion, 
viz.,  the  jelimination  of  every  possible  cause,  aside  from 
those  charged,  for  the  emitting  of  large  and  dangerous 
sparks  and  coals  of  fire. 

Answering  a  further  objection  of  appellant  to  said  para- 
graph of  complaint,  we  have  to  say  that  as  a  matter  of 
pleading  it  was  unnecessary  to  allege  facts  showing 

3.  that  it  had  notice  or  knowledge  of  the  existence  of 
holes  in  the  spark-arrester  caused  by  the  bending 

or  springing  of  the  wires.  This  was  covered  by  the  averment 
of  negligence.  Broohville,  etc..  Turnpike  Co.  v.  Pumphrey 
(1877),  59  Ind.  78,  26  Am.  Rep.  76;  Ohio,  etc.,  B. 
Co.  V.  Collam  (1881),  73  Ind.  261,  38  Am.  Rep.  134; 
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Turner  v.  City  of  Indianapolis  (1884),  96  Ind.  51;  Town 
of  Spiceland  v.  Alier  (1884),  98  Ind.  467;  Cleveland,  etc., 
B.  Co.  V.  Wynani  (1885),  100  Ind.  160;  Pittsburgh,  etc., 
R.  Co.  V.  Kitley  (1889),  118  Ind.  152;  Rodgers  v.  Balti- 
more, etc.,  R.  Co.  (1898),  150  Ind.  397;  Indiana,  etc.. 
Traction  Co.  v.  Jacobs  (1906),  ante,  85,  and  cases  cited. 
We  regard  the  first  paragraph  of  the  complaint  as  suflScient, 
and  the  considerations  suggested  lead  to  the  conclusion  that 
the  objections  of  appellant's  counsel  to  the  second  para- 
graph of  the  complaint  are  not  well  taken. 

Appellant  was  not  entitled  to  judgment  in  its  favor  on 

the  answers  to  interrogatories.     It  would  serve  no  useful 

purpose  to  set  them  out    They  fail  to  disclose  that 

4.  the  setting  of  the  fire  was  not  the  proximate  cause 
of  the  destruction  of  appellee's  property,  and,  so  far 

as  the  riiatter  of  variance  is  concerned,  in  respect  to  the 
finding  that  the  fire  started  in  a  manure  pile,  instead  of  in 
the  adjoining  bam,  as  alleged,  we  have  to  say  that  the 
question'  cannot  be  raised  on  answers  to  interrogatories. 
Consumers  Paper  Co.  v.  Eyer  (1903),  160  Ind.  424;  Hart- 
well  Bros.  V.  Peek  &  Co.  (1904),  163  Ind.  367;  M.  8. 
Euey  Co.  v.  Johnston  (1905),  164  Ind.  489. 

Appellant  complains  of  appellee's  instructions  five  and 

six,  which  were  given  by  the  court  in  the  order  indicated 

by  their  numbers.     They  are  as  follows:    "(5)   It 

5.  is  the  duty  of  a  railroad  to  use  all  reasonable  pre- 
caution in  running  and  operating  its  trains,  and  in 

providing  its  engines  with  proper  spark-arresters,  so  as  to 
prevent  injury  to  the  property  of  others  by  sparks  or  fire 
emitted  or  thrown  therefrom.  (6)  If  you  believe  from  all 
of  the  evidence  and  circumstances  in  the  case  that  at  the 
time  and  prior  to  the  destruction  of  the  property  of  the 
plaintiflF,  as  alleged  in  his  complaint,  there  were  a  number 
of  wooden  buildings  and  structures  standing  on  either  side 
of  the  defendant's  track  and  in  close  proximity  thereto, 

Vol.  167—14 
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including  the  barn  or  stable  of  said  Melissa  McFall  in  the 
town  of  Hobbs,  and  at  such  time  it  was,  and  for  some  time 
prior  thereto  it  had  been,  unusually  dry,  thereby  rendering 
such  wood  buildings  and  structures,  including  the  barn  or 
stable  of  said  Melissa  McFall,  and  also  the  property  of  the 
plaintiff  herein,  unusually  dry,  inflammable  and  easily  set 
on  fire  by  sparks  and  coals  of  fire  emitted  from  defendant's 
engines  in  passing  through  said  town,  and  that  there  was 
also  at  the  time,  and  for  several  hours  prior  thereto  had 
been,  a  strong  wind  blowing  continuously  across  the  de- 
fendant's track,  in  the  direction  of  the  bam  or  stable  of 
said  Melissa  McFall,  and  the  wooden  buildings  and  struc- 
tures near  the  defendant's  track,  including  the  property  of 
the  plaintiff  herein,  which  greatly  and  unusually  increased 
the  danger  and  risk  of  setting  fire  to  such  buildings  by 
sparks  and  coals  of  fire  emitted  or  thrown  from  its  engine 
in  passing  through  said  town,  over  ordinary  times  and  con- 
ditions, and  all  of  which  facts  and  conditions  the  defendant 
knew  at  the  time,  the  defendant,  under  such  circumstances, 
would  be  required  to  use  a  greater  degree  of  care  in  operatr 
ing  and  running  its  engines  through  said  town  to  prevent 
injury  to  such  buildings  or  property  by  sparks  or  coals  of 
fire  emitted  or  thrown  from  its  engine  than  it  would  at 
ordinary  times  and  under  ordinary  conditions.^' 

Assuming,  without  deciding,  that  it  was  not  error  for 
the  court,  in  its  fifth  instruction,  to  use  the  term  "reason- 
able precaution,"  instead  of  the  preferable  one,  "ordinary 
care,"  and  assuming  further,  since  the  care  that  the  com- 
pany was  required  to  exercise  was,  so  far  as  the  element  of 
law  was  concerned,  to  be  measured  by  a  fixed  standard, 
which  was  to  be  fully  complied  with  (Wharton,  Negligence 
[2d  ed.],  §46),  that  it  was  proper  to  use  the  expression 
"all  reasonable  precaution,"  the  question  arises  whether  it 
is  not  likely  that  the  jury  was  misled  by  the  charge  in  the 
next  instruction  that  in  the  circumstances  therein  hypo- 
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thetically  stated  "a  greater  degree  of  care"  was  required 
than  in  ordinary  conditions.  The  sixth  instruction  would 
have  been  proper,  had  the  court  charged,  after  stating  to 
the  jury  hypothetically  the  conditions  which  existed,  leav- 
ing it  to  them  to  determine  whether  the  danger  was  in- 
creased, that,  in  the  event  they  so  found,  it  was  their  duty, 
in  determining  whether  reasonable  or  ordinary  care  had 
been  exercised,  to  consider  the  increased  danger  of  fire,  yet 
we  cannot  say  that  this  was  the  fair  meaning  of  the  words 
in  which  said  instruction  was  couched. 

There  has  been  much  discussion  in  the  books  concerning 
the  correctness  of  the  old  doctrine  as  to  degrees  of  negli- 
gence. New  York  Cent  R.  Co.  v.  Lockwood  (1873),  17 
Wall.  357,  21  L.  Ed.  627 ;  Steamboat  New  World  v.  King 
(1853),  16  How.  469,  14  L.  Ed.  1019;  Ohio,  etc.,  B.  Co. 
V.  Selby  (1874),  47  Ind.  471,  17  Am.  Rep.  719;  Pennsyl- 
vania Co.  V.  Sinclair  (1878),  62  Ind.  301,  30  Am.  Rep. 
185;  Wharton,  Negligence  (2d  ed.),  §44;  6  Albany  L.  J. 
313;  2  Ames  &  Smith,  Cases  on  Torts,  143;  21  Am.  and 
Eng.  Ency.  Law  (2d  ed.),  459,  and  cases  cited.  While  we 
apprehend  that  the  adverse  opinions  which  have  been  ex- 
pressed concerning  such  doctrine  were  not  intended  to  be 
understood  as  militating  against  the  view  that  the  legal 
standard  of  care  is  not  the  same  in  all  relations,  or  to  dis- 
countenance the  practice  of  charging  the  jury  in  terms  that 
indicate  the  extent  of  care  required,  as  great,  ordinary,  or 
slight  (1  Shearman  &  Redfield,  Negligence  [5th  ed.], 
§47),  yet  the  point  which  we  wish  to  enforce  now  is  that 
in  all  cases  negligence  consists  simply  in  a  failure  to 
measure  up  to  the  legal  standard  of  care.    It  was  said  by 

Welles,  J.,  in  Grill  v.  General  Iron  Screw,  etc.,  Co. 
6.     (1866),  L.  R.  1  C.  P.  600,  611:    "Confusion  has 

arisen  from  regarding  negligence  as  a  positive  in- 
stead of  a  negative  word.  It  is  really  the  absence  of  such 
care  as  it  was  the  duty  of  the  defendant  to  use." 
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Here  we  admittedly  have  a  case  in  which  it  was  the  duly 
of  the  company  to  exercise  ordinary  care,  but  what  does  an 
instruction  mean  that  informs  the  jury  that  in  certain  cir- 
cumstances a  greater  degree  of  care  is  required,  when  it 
has  for  a  background  an  instruction,  which  is  applicable  to 
all  circumstances,  that  all  reasonable  precaution  must  be 
used  ?    We  think  that  in  such  a  case  the  jury  would 

7.  'Understand  that  more  than  ordinary  care  was  re- 
quired, and  it  is  not  improbable  that  the  effect  of 
giving  such  an  instruction,  following  an  instruction  like 
five,  would  be  to  lead  the  jury  to  infer  that  the  defendant's 
duty  was  raised  by  the  circumstances  recited  to  a  pitch  of 
intensity  that  could  not  reasonably  have  been  attained. 

It  was  said  by  this  court  in  Meredith  v.  Reed  (1866), 
26  Ind.  334,  336:  "What  is  ordinary  care  in  some  cases, 
would  be  carelessness  in  others.  The  law  regards  the  cir- 
cumstances surrounding  each  case,  and  the  nature  of  the 
animal  or  machinery  imder  control.  Greater  care  is  re- 
quired to  be  taken  of  a  stallion  than  of  a  mare;  so  in  the 
management  of  a  steam  engine,  greater  care  is  necessary 
than  in  the  use  of  a  plow.  Yet  it  is  all  ordinary  care." 
The  legal  standard  of  care  required  in  a  particular  rela- 
tionship is  always  the  same,  although  the  amount  of  care 
thus  required  depends  upon  the  particular  circumstances. 
Cleveland,  etc,  B.  Co.  v.  Terry  (1858),  8  Ohio  St.  670; 
Weiser  v.  Broadway,  etc.,  St.  B.  Co.  (1895),  6  Ohio  Dec. 
215.  As  has  been  observed  by  a  modem  writer:  "This 
standard  may  vary  in  fact,  but  not  in  law."  2  Jaggard, 
Torts,  p.  819.  In  an  article  in  3  Albany  L.  J.  314,  it  is 
said:  "The  ratio,  proportion  or  correspondence  of  dili- 
gence to  circumstanceg^  of  care  to  surroundings,  is  fixed  and 
identical.  And,  in  determining  a  question  of  diligence  or 
negligence  in  either  case  [as  between  two  cases  previously 
used  by  way  of  illustration],  it  would  be  only  necessary  to 
apply  the  same  rule  to  varying  circumstances  and  persons, 
to  demand  the  same  ratio  between  varying  extremes.  And 
it  is  not  too  much  to  assert  that  all  the  perplexity  and  mis- 
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understanding  on  the  subject  of  diligence  and  negligence 
are  due  to  the  habit  of  confounding  the  specific  acts  and 
circumstances,  which  must  always  vary,  with  the  ratio  or 
relation  between  them,  which  remains  always  the  same." 

In  13  Am.  and  Eng.  Ency.  Law  (2d  ed.),  416,  it  is  said: 

"The  very  statement  of  the  general  rule  that  reasonable 

care  is  required  to  prevent  injuries  to  others  from 

8.  fire,  implies  that  what  is  reasonable  care  must  de- 
pend  upon   the   circumstances   of   each   particular 

case.  It  is,  however,  inaccurate  to  say,  as  many  of  the 
cas^s  do,  that  the  degree  of  care  varies  with  the  particular 
circumstances.  It^'is  only  reasonable  care  that  is  required 
in  any  case ;  but  the  greater  the  danger,  or  the  more  likely 
the  commimication  of  fire  and  the  ignition  of  the  property 
of  others,  the  more  precautions  and  the  closer  vigilance 
reasonable  care  requires."  As  above  suggested,  cases  can 
be  found  in  which  it  is  stated  that  the  degree  of  care  to  be 
used  depends  upon  the  danger,  but,  as  has  been  observed 
by  this  court,  it  is  not  every  statement  of  the  law  as  foimd 
in  an  opinion  or  text-book,  however  well  and  accurately 
put,  which  can  properly  be  embodied  in  an  instruction. 
Garfield  v.  State  (1881),  74  Ind.  60.  The  viciousness  of 
the  instruction  in  question  lies  in  its  tendency  to  lead  the 
jury  to  infer  that  the  legal  standard  of  ordinary  care  was 
raised  by  the  circumstances  recited,  thus  making  possible 
the  inference  that  a  great  but  undefined  extent  of  care  was 
required,  whereas  all  that  the  law  exacted  was  the  ordinary 
care  which  the  situation  demanded,  or  such  care  as  it  is  to 
be  assumed  that  an  ordinarily  prudent  man  would  exercise 
in  the  circumstances,  were  the  risk  his  own. 

In  this  case  the  acts  and  omissions  which  the  complaint 

charged  as  negligent  were  various,  so  that  the  question  of 

what  was  ordinary  care  arose  in  a  number  of  ways, 

9,  and  we  can  only  conclude,  in  view  of  the  mislead- 
ing character  of  the  instruction  under  consideration, 

that  prejudicial  error  has  intervened. 

Judgment  reversed,  and  a  new  trial  ordered. 
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Grand  Rapids  &  Indiana  Railway  Company  et 
AL.  t^.  Railroad  Commission  op  Indiana. 

[No.  3.    Railroad  Commission.    Filed  October  23,  1906.] 

1.  Appeal  and  Error. — Transfer. — New  Questions. — How  Pre^ 
sented. — In  a  petition  to  transfer  a  cause  from  the  Appellate 
to  the  Supreme  Court  on  the  ground  that  a  new  question  of  law 
was  involved  and  decided  erroneously,  the  Supreme  Court  will 
not  search  the  record  to  ascertain  such  new  question,  but  will 
look  only  to  the  decision  of  the  Appellate  Court  for  the  facts 
and  the  application  of  the  law  thereto,    p.  216. 

2.  Same.  —  Transfer.  —  Railroads.  —  Interlocking  Devices. — The 
decision  of  the  Appellate  Court  that  no  appeal  lies  to  such 
court,  under  the  act  of  1905  (Acts  1905,  p.  83,  §6),  from  an 
order  of  the  railroad  commission  in  relation  to  interlocking 
devices  at  a  railroad  crossing  as  provided  by  the  act  of  1897 
(Acts  1897,  p.  237),  is  correct,     p.  216. 

3.  Same. — Appellate  Court. — Constitutional  Law. — Transfer^ — 
Railroad  Commission. — No  appeal  lies  to  the  Supreme  Court 
from  any  order  of  the  railroad  commission,    p.  216. 

4.  Same. — Transfer. — Want  of  Jurisdiction. — An  appeal  taken 
from  an  order  of  the  railroad  commission  to  the  Appellate 
Court,  where  no  appeal  lies  to  either  the  Appellate  or  Supreme 
Courts,  will  not  be  transferred  to  the  Supreme  Court,    p.  217. 

From  Railroad  Commission  of  Indiana ;  Union  B.  Hunt, 
Chairman,  William  J.  Wood  and  Charles  V.  McAdams, 
Commissioners. 

Petition  by  the  Chicago  &  Erie  Railroad  Company 
against  the  Grand  Rapids  &  Indiana  Railway  Company 
and  others.  From  an  order  of  the  Appellate  Court  (38 
Ind.  App.  657)  dismissing  an  appeal  by  defendants,  defend- 
ants petition  for  a  transfer  to  the  Supreme  Court.  Petition 
denied. 

0.  E.  Ross  and  /.  H.  Campbell,  for  appellants. 

C.  V.  McAdams,  for  appellee. 

Monks,  J. — Appellants  have  filed  a  petition  to  reinstate 
the  above-entitled  cause  on  the  docket  of  the  Appellate 
Court  and  transfer  the  same  to  this  Court. 
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It  appears  from  the  opinion  of  the  first  division  of  the 
Appellate  Court  that  the  Chicago  &  Erie  Railroad  Com- 
pany filed  with  the  railroad  commission  of  this  State  a 
petition  against  the  petitioner  herein,  under  the  act  of 
1897  (Acts  1897,  p.  237,  §§5158a-5168h  Bums  1901), 
to  require  the  construction,  maintenance,  and  operation  of 
an  interlocking  device  at  a  crossing  of  said  railroads.  The 
railroad  commission  granted  the  relief  prayed  for  in  said 
petition,  and  this  petitioner  appealed  therefrom  to  the  Ap- 
pellate Court,  claiming  the  right  so  to  appeal  under  section 
six  of  the  railroad  commission  act  (Acts  1905,  p.  83, 
§5405f  Bums  1906).  The  Appellate  Court  dismissed  said 
appeal  on  the  ground  that  no  appeal  from  the  action  of  the 
railroad  commission  was  authorized  hy  law  in  such  a  pro- 
ceeding. Orand  Rapids,  etc.,  B.  Co.  v.  Railroad  Com.,  etc. 
(1906),  38  Ind.  App.  657. 

The  petition  for  transfer  sets  out  the  assignment  of 
errors  in  the  Appellate  Court,  showing  that  the  constitu- 
tionality of  said  railroad  commission  act  was  presented  in 
said  cause,  and  alleges:  "And  appellants  aver  that  the 
order  appealed  from  being  in  the  form  of  a  judgment,  ren- 
dered by  the  Railroad  Commission  of  Indiana,  assuming  to 
act  judicially,  and  the  questions  involved  being  such  that 
the  Appellate  Court  has  no  jurisdiction  to  hear  and  deter- 
mine said  appeal,  said  court  had  no  right  to  assume  juris- 
diction and  to  dismiss  said  appeal.  And  appellants  further 
aver  that  this  appeal  involves,  in  addition  to  the  question 
of  the  constitutionality  of  said  law  under  which  the  Rail- 
road Commission  of  Indiana  assumed  to  act,  and  of  the  con- 
stitutionality of  said  order  of  said  commission,  the  right 
and  power  of  said  Appellate  Court  to  hear  this  appeal, 
which  are  new  questions  of  law,  and  which  have  been,  as 
appellants  aver,  erroneously  decided  by  said  Division  No. 
1  of  said  Appellate  Court^' 

So  far  as  said  petition  seeks  a  transfer  of  said  cause  on 
the  ground  that  the  Appellate  Court  in  its  opinion  has 
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decided  "new  questions  of  law  erroneously,"  that 

1.  being  a  cause  for  transfer  under  clause  1,  §1337] 
Bums  1901,  Acts  1901,  p.  665,  §10  (if  this  case 

comes  within  the  provisions  thereof),  we  can  only  look  to 
the  opinion  of  the  Appellate  Court  in  the  determination  of 
that  question.  If  that  opinion  contains  a  correct  statement  of 
the  law  as  applied  to  the  facts  stated  therein,  the  petition 
to  transfer  will  be  denied,  regardless  of  the  questions  actu- 
ally presented  for  determination  by  the  record.  City  of 
Huntington  v.  Lusch  (1904),  163  Ind.  266,  and  cases 
cited;  Craig  v.  Bennett  (1901),  158  Ind.  9;  Bamett  v. 
Bryce  Furnace  Co.  (1901),  157  Ind.  572. 

Looking  to  the  opinion  of  said  court  dismissing  said 

cause,  the  only  question  mentioned  or  decided  therein  is 

that  there  is  no  law  authorizing  an  appeal  from  the 

2.  action  of  the  railroad  commission  to  the  Appellate 
Court,  in  a  proceeding  under  the  act  of  1897  (Acts 

1897,  pp.  237-239,  §§5158a-5158h  Burns  1901),  to  require 
interlocking  devices  when  "two  or  more  railroads  cross  each 
other  at  grade."  From  an  examination  of  the  railroad 
commission  act  of  1905,  supra,  and  the  interlocking  switch 
act,  supra,  we  have  no  doubt  of  the  correctness  of  the  deci- 
sion of  said  question  by  the  Appellate  Court.  Whether 
said  cause,  if  erroneously  decided,  would  be  transferable 
under  any  subdivision  of  said  §1337j,  we  need  not  deter- 
mine, but  see  §5405f,  supra. 

So  far  as  said  petition  seeks  an  order  of  this  court  to 

reinstate  said  cause  on  the  docket  of  the  Appellate  Court 

and  transfer  the  same  to  this  court,  on  the  ground 

3.  that  the  record  in  said  case  presented  constitutional 
questions  for  decision,  which  questions  said  Appel- 
late Court  had  no  power  or  authority  to  decide,  it  is  suflS- 
cient  answer  to  say  that  there  is  no  law  authorizing  an  ap- 
peal from  the  action  of  the  railroad  commission  in  any  case 
to  this  court,  nor,  as  we  have  already  sho\vn,  to  the  Appel- 
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late  Court  in  this  case.     As  no  appeal  to  either 
4.     court  is  authorized  by  law  in  this  case,  this  court 
has  no  authority  to  order  a  transfer  of  the  same  to 
this  court. 

The  petition  to  transfer  is  therefore  denied. 


The  State  v.  Richcreek. 

[No.  20,701.    Filed  May  29,  1906.    Rehearing  denied  October  23, 

1906.] 

1.  Banks  and  Banking. — Regulation  of,  by  State. — Common- 
Law  Right. — ^Any  person  had  the  right,  at  common  law,  to 
engage  in  any  department  of  the  banking  business,  but  such 
right  may  be  regulated  or  restrained  by  the  State,     p.  221. 

2.  Same.  —  Regviation.  —  Police  Power. — Constitutional  Limitor 
tiona. — The  banking  business  is  subject  to  inspection  and  con- 
trol by  the  State  under  the  exercise  of  the  police  power,  subject 
only  to  the  limitations  of  the  Constitution,     p.  222. 

3.  Same.  —  Regulation.  —  Legislative  Questions. — Constitutional 
Limitations. — The  question  of  proper  and  needful  regulations 
of  the  banking  business  is  primarily  for  the  legislature,  whose 
action  is  subject  to  review  by  the  courts  only  when  in  violation 
of  the  Constitution,    p.  222. 

4.  Constitutional  Law. — Confiscation  of  Property. — Eminent 
Domain. — Article  1,  §21,  of  the  Indiana  Constitution,  providing 
that  "no  man's  property  shall  be  taken  by  law  without  just 
compensation/'  applies  only  to  the  taking  of  specific  pieces  of 
private  property  by  the  exercise  of  the  power  of  eminent 
domain,    p.  223. 

6.  Same. — Confiscation  of  Property. — Police  Power. — Article  1, 
§21,  of  the  Indiana  Constitution,  providing  that  "no  man's 
property  shall  be  taken  by  law  without  just  compensation" 
does  not  apply  to  the  exercise  of  the  police  power  by  which  the 
use  of  property,  once  lawful,  may  be  restricted  or  entirely  for- 
bidden, thus  destroying  the  value  of  such  property,  without 
compensation  and  without  the  fault  of  the  owner,    p.  223. 

6.  Same. — Special  Privileges. — Banks  and  Banking. — The  act  of 
1905  (Acts  1905,  p.  182),  regulating  the  business  of  banking 
by  persons,  partnerships  and  unincorporated  persons,  does  not 
grant  special  privileges  in  violation  of  article  1,  §23,  of  the 
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Indiana  Constitution,  since  there  appears  no  manifest  intent 
to  discriminate  in  favor  of  one  class  and  against  another  class, 
such  business  being  open  to  all  on  like  terms,    p.  224. 

7.  Constitutional  Law.  —  Banks,  —  Special  Privileges, — Dv£ 
Process,— The  banking  act  of  1905  (Acts  1905,  p.  182)  re- 
quiring that  not  more  than  one-third  of  the  capital  of  unin- 
corporated banks  shall  be  invested  in  furniture  and  fixtures, 
though  it  may  incidentally  inflict  hardships  and  loss  to  some, 
applies  to  all  persons  alike  under  the  same  circumstances,  and 
does  not  deprive  any  persons  of  their  property  without  due 
process  of  law  in  violation  of  the  Fourteenth  Amendment  of  the 
federal  Constitution,    p.  224. 

8.  Same. — Due  Process  of  Law, — Police  Power. — The  fourteenth 
amendment  of  the  Constitution  of  the  United  States  does  not 
apply  to  the  exercise  of  the  police  power  by  the  states,  though 
the  exercise  of  such  power  may  inflict  injury  upon  certain 
citizens  more  than  others,  where  its  exercise  is  calculated  to 
promote  the  general  health,  morals,  peace,  education,  or  general 
welfare,    p.  225. 

9.  Same. — Due  Process  of  Law. — Property, — Implied  Obligations 
Concerning, — The  owner  of  property  under  our  government 
holds  it  under  the  implied  obligation  that  the  use  of  same  shall 
not  be  injurious  to  the  community,    p.  227. 

10.  Same. — Banks  and  Banking, — Requiring  Cash  CapitaL — ^The 
banking  act  of  1905  (Acts  1905,  p.  182)  requiring  the  owners 
of  unincorporated  banks  to  invest  at  least  $10,000  in  the  busi- 
ness, not  more  than  one-third  of  which  may  be  invested  in  the 
banking  outfit,  the  balance  to  remain  in  cash,  does  not  violate 
article  1,  §21,  of  the  Constitution,  inhibiting  confiscation,  or 
article  1,  §23,  thereof,  inhibiting  class  legislation,  or  the  four- 
teenth amendment  of  the  federal  Constitution  guaranteeing 
due  process  of  law.    p.  228. 

11.  Statutes. — Construction, — Banks  and  Banking, — CapitaL — 
The  act  of  1905  (Acts  1905,  p.  182,  §3)  requiring  that  the 
owners  of  unincorporated  banks  shall  certify  to  the  Auditor  of 
State  that  their  individual  net  worth  is  at  least  double  the 
amount  invested  as  capital  in  such  banks,  does  not  prohibit  such 
owners  from  using  all  of  their  money  in  the  banking  business, 
p.  228. 

12.  Banks  and  Banking. — Character  of  BuMness, — Regulation. 
— ^The  banking  business  being  of  a  ^ost-public  nature,  the 
character  of  governmental  supervision  is  largely  a  matter  of 
legislative  discretion,    p.  229. 

13.  Constitutional  Law. — Banks  and  Banking, — Capital  Inr 
vested,— Liability, — The  act  of  1905  (Acts  1905,  p.  182,  13)  re- 
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qairing  owners  of  unincorporated  banks  to  certify  to  the  Au* 
ditor  of  State  that  they  are  worth  at  least  double  the  amount 
of  capital  paid  into  such  banks  does  not  violate  article  1,  §21, 
of  the  Constitution,  inhibiting  confiscation,  or  article  1,  §23, 
thereof,  inhibiting  class  legislation,  or  the  fourteenth  amend- 
ment of  the  federal  Constitution  guaranteeing  due  process  of 
law.    p.  229. 

14.  Statutes.  —  Validity,  —  Banks  and  Banking,  —  Residence 
of  Otuners.— The  act  of  1906  (Acts  1905,  p.  182,  §3)  requiring 
that  at  least  one  partner,  in  a  partnership  bank,  and  the  owner 
of  an  individual  bank,  shall  be  residents  of  the  State,  is  valid, 
p.  229. 

15.  Constitutional  Law.— Arbitrary  Power*— The  legislature 
cannot  exercise  purely  arbitrary  power  even  in  the  exercise  of 
the  police  power,  but  the  power  exercised  cannot  be  supervised 
nor  declared  invalid  unless  it  conflicts  with  some  constitutional 
guaranty,    p.  230. 

From  Criminal  Court  of  Marion  County  (34,887)  ;  Fre- 
mont  Alford,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Seth  M. 
Richcreek.  From  a  judgment  for  defendant,  the  State 
appeals.    Beversed. 

Charles  W.  Miller,  Attorney-General,  C.  C,  Hadley,  W. 
C.  Oeake,  L.  Q,  Rothschild  and  Rowland  Evans,  for  the 
State. 

D.  P.  Baldwin^,  T.  E.  Howard  and  W.  W.  Thornton,  for 
appellee. 

Montgomery,  J. — ^Appellee  was  charged  by  affidavit 
with  having  transacted  a  banking  business  on  July  3,  1905, 
and  for  two  days  prior  thereto,  and  with  having  used  the 
words  'T)aiik,"  'Tbanker,^'  and  "banking*^  in  connection  with 
said  business  without  having  filed  with  the  Auditor  of  State 
a  detailed  statement  under  oath  as  required  by  the  act  of 
March  4,  1905  (Acts  1905,  p.  182,  §§2994a-2994j  Bums 
1905),  entitled:  "An  act  to  regulate  the  business  of  bank- 
ing by  individuals,  partnerships  and  unincorporated  per- 
sons." The  affidavit  was  quashed,  upon  appellee's  motion, 
for  the  alleged  reason  that  it  did  not  contain  facts  sufficient 
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to  constitute  a  public  offense;  and  from  that  decision  the 
State  appealed. 

The  first  three  sections  of  the  statute  upon  which  this 
prosecution  was  based,  read  as  follows : 

"Section  1.  That  every  partnership,  firm  or  individual 
transacting  a  banking  business  within  this  State  or  using 
the  word  bank,  banker  or  banking  in  connection  with  his  or 
its  business  shall  be  subject  to  the  provisions  of  this  act. 

"Section  2.  That  from  and  after  July  1,  1905,  it  shall 
be  unlawful  for  any  partnership,  firm  or  individual  to 
transact  a  banking  business  in  this  State  unless  such  part- 
nership, firm  or  individual  has  property  of  the  cash  value 
of  at  least  $10,000.  Such  property  shall  be  in  money,  bank 
furniture  and  fixtures  or  real  estate  for  the  conduct  of  the 
business  of  such  bank,  all  to  be  set  apart  and  kept  good  and 
unimpaired  for  the  security  of  creditors  of  any  such  bank, 
and  provided  that  the  real  estate,  bank  furniture  and  fix- 
tures shall  not  constitute  more  than  one-third  in  amount 
and  value  of  the  entire  capital  of  such  bank. 

"Section  3.  Every  partnership,  firm  or  individual  now 
transacting  or  hereafter  desiring  to  transact  a  banking 
business  in  this  State,  shall,  under  oath,  file  with  the  Aud- 
itor of  State,  a  full,  complete  detailed  statement  of  First 
The  name  of  the  bank  or  proposed  bank.  Second.  A  copy 
of  the  articles  of  copartnership  and  agreement  if  a  copart- 
nership under  which  the  business  of  the  bank  is  being  or 
is  to  be  conducted,  which  shall  be  executed  and  acknowl- 
edged by  all  the  parties  interested  therein,  and  at  least  one 
of  whom  shall  be  at  all  times  a  resident  of  the  State  of 
Indiana.  If  a  banking  business  is  being  or  is  to  be  trans- 
acted or  carried  on  by  an  individual,  such  individual  shall 
at  all  times,  while  in  such  banking  business,  be  a  resident 
of  the  State  of  Indiana  and  the  statement  herein  required 
shall  so  show.  Third.  The  county  and  city  or  town  in 
which  the  bank  is  to  be  located  and  the  business  carried  on. 
Fourth.   The  amount  of  the  capital  paid  into  the  business. 
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and  to  be  kept  and  maintained  at  all  times  in  the  business. 
Fifth.  A  statement  that  the  responsibility  and  net  worth 
of  the  individual  members  of  such  firm,  partnership  or 
individual  is  equal  to  slu  amount  at  least  double  the  amount 
of  the  capital  paid  into  such  bank  as  herein  provided. 
Sixth.  If  not  disclosed  in  the  partnership  agreement,  then 
the  names  of  the  officers,  agents  or  employes  in  the  active 
charge  of  and  management  of  the  business  of  the  bank. 
Every  partnership,  firm  or  individual  now  doing  a  bank- 
ing business  in  this  State  shall  on  or  before  July  1,  1905, 
file  with  the  Auditor  of  State  a  detailed  statement  as  pro- 
vided herein." 

No  formal  objection  to  the  affidavit  has  been  suggested, 
but  the  assault  is  directed  solely  against  the  act  upon  which 
it  is  founded.  It  is  charged  that  the  provision  of  section 
two,  forbidding  more  than  one-third  of  the  capital  of  the 
bank  to  be  invested  in  real  estate,  bank  furniture  and  fix- 
tures for  the  conduct  of  the  business  of  su^h  bank,  and  the 
second  and  fifth  subdivisions  of  section  three  of  the  statute, 
are  invalid  and  unconstitutional. 

The  right  of  banking,  in  all  its  departments,  at  common 

law  belonged  to  the  individual  citizen,  to  be  exercised  at 

pleasure.    It  is  conceded  by  counsel,  and  it  is  un- 

1.  questionably  settled,  that  the  sovereign  authority  of 
the  State  may  regulate  and  restrain  the  exercise  of 
snch  right.  Bank  of  Augusta  v.  Earle  (1839),  13  Pet. 
*519,  *696,  10  L.  Ed.  274;  Blaher  v.  Hood  (1894),  53 
Kan.  499,  36  Pac.  1115,  24  L.  K.  A.  854;  State,  ex  rel,  v. 
Woodmansee  (1890),  1  N.  Dak.  246,  46  N.  W.  970,  11  L. 
R.  A.  420;  Curtis  v.  Leawitt  (1857),  15  K  Y.  9,  52;  At- 
tomey-Oeneral  v.  Utica  Ins.  Co.  (1817),  2  Johns.  Ch.  371 ; 
People,  ex  ret,  v.  Utica  Ins.  Co.  (1818),  15  Johns.  358,  8 
Am.  Dec.  243;  People  v.  Bartow  (1826),  6  Cowan  (N. 
Y.)  290;  Nwnce  v.  Hemphill  (1840),  1  Ala.  551;  State  v. 
WiUiams  (1852),  8  Tex.  255;  State  v.  Stebbtns  (1828),  1 
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Stew.  (Ala.)  299;  1  Morse,  Banks  and  Banking  (4tli  ed.), 
§13 ;  Zane,  Banks  and  Banking,  §§9,  10. 

The  juow-public  nature  of  the  banking  business,  and 

the  intimate  relation  which  it  bears  to  the  fiscal  affairs  of 

the  people  and  the  revenues  of  the  State,  clearly 

2.  bring  it  within  the  domain  of  the  internal  police 
power,  and  make  it  a  proper  subject  for  legislative 

control.  Bankers  invite  general  deposits  primarily  for 
their  own  profit,  and  usually  obtain  a  measure  of  public  pat- 
ronage, and  the  expediency  of  guarding  the  i)eople  against 
imposition,  extortion,  and  fraud,  of  affording  efficient 
means  of  detecting  irregular  practices,  and  of  learning  the 
true  financial  condition  of  the  bank,  and  the  necessity  of 
preserving  the  confidence  of  patrons  in  its  solvency,  and  of 
protecting  their  interests  in  case  of  insolvency,  justify 
inspection  and  control  by  the  State.  When  the  sovereign 
people  of  a  state,  acting  through  the  legislature,  find  such 
police  regulation  necessary  to  protect  public  health,  safety 
or  morals,  to  prevent  fraud  or  oppression,  or  to  promote 
the  general  welfare,  the  power  to  act  is  supreme,  subject 
only  to  such  limitations  as  are  imposed  by  the  fundamental 
law.    The  question  as  to  what  regulations  are  proper 

3.  and  needful  is  primarily  for  legislative  decision, 
yet  when  the  police  power  is  used  to  regulate  a 

business  or  occupation  which  in  itself  is  lawful  and  useful 
to  the  community,  the  courts,  if  called  upon,  must  deter- 
mine finally  whether  such  regulations  as  may  have  been 
prescribed  are  so  far  just  and  reasonable  as  to  be  in  har- 
mony with  constitutional  guaranties.  Republic  Iron  £ 
Steel  Co.  V.  State  (1903),  160  Ind.  379. 

Appellee's  learned  counsel  frankly  concede  that  the  busi- 
ness of  banking,  whether  conducted  by  a  corporation  or  by 
individuals,  is  a  legitimate  subject  of  inspection  and  regu- 
lation by  law  under  the  police  power ;  and  further,  that  the 
provisions  of  section  two  of  the  act  under  consideration, 
making  it  unlawful  to  transact  a  banking  business  under 
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this  act  on  a  capital  of  less  than  $10,000  in  money,  Kank 
furniture,  fixtures  and  real  estate,  all  to  be  set  apart  and 
kept  good  for  the  security  of  creditors  of  the  bank,  are  wise 
and  salutary.  They  earnestly  contend,  however,  that  the 
proviso,  "that  the  real  estate,  bank  furniture  and  fixtures 
shall  not  constitute  more  than  one-third  in  amount  and 
value  of  the  entire  capital  of  such  bank,"  contravenes  the 
constitutional  guaranty  that  "no  man's  property  shall  be 
taken  by  law  without  just  compensation"  (Const.,  Art  1, 
§21),  since  many  private  bankers  already  in  business  have 
furniture  and  fixtures  and  real  estate  of  more  than  half, 
and  in  some  cases  nearly  equal  to,  the  value  of  the  whole 
banking  capital.  It  is  further  argued  that  this  clause  vio- 
lates §23,  article  1,  of  the  state  Constitution,  which  pro- 
vides :  "The  General  Assembly  shall  not  grant  to  any  citi- 
zen, or  class  of  citizens,  privileges  and  immunities  which, 
upon  the  same  terms,  shall  not  equally  belong  to  all  citi- 
zens," inasmuch  as  it  casts  a  burden  of  discriminating 
inequality  upon  established  bankers  having  valuable  bank- 
ing houses  and  equipments;  and  finally,  that  it  deprives 
such  bankers  of  their  property  without  due  process  of  law, 
and  abridges  their  privileges  and  immunities  in  contraven- 
tion of  the  fourteenth  amendment  to  the  Constitution  of 
the  United  States. 

It  was  held  in  City  of  Aurora  v.  West  (1867),  9  Ind. 
74,  83,  that  it  is  only  the  taking  of  specific  pieces  of  pri- 
vate property  by  the  exercise  of  the  power  of  emi- 

4.  nent  domain,   without  compensation,   that  is   pro- 
hibited by  §21,  article  1,  of  the  state  Constitution, 

and  that  property  might  be  taken  by  taxation  for  public 
purposes,  without  any  other  compensation  than  the  general 
and  common  benefits  accruing  from  the  expenditure  of  the 
fund  thereby  produced.  It  is  equally  clear  that  this  con- 
stitutional provision  was  not  intended  to  serve  as  a 

5.  restraint  upon  the  exercise  of  the  police  power  of 
the  state  for  the  public  welfare,  by  which  a  par- 
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ticular  use  of  property  once  lawful  and  unobjectionable, 
may  be  forbidden,  or  property  be  wholly  destroyed,  with- 
out compensation  and  without  the  fault  of  the  owner. 

The  insistence  that  the  act  grants  special  privileges  and 

immunities  is  equally  untenable.     It  is  manifest  that  in 

every  regulating  statute  the  precise  terms  prescribed 

6.  must  be  to  some  extent  arbitrary,  depending  upon 
the  exercise  of  a  sound  legislative  judgment.     The 

constitutional  mandate  is  satisfied  if  there  be  no  manifest 
intent  to  discriminate  in  favor  of  a  particular  class  of 
citizens  to  the  exclusion  of  others  similarly  circum- 
stanced, and  the  provisions  of  the  restrictive  act  be  in  fact 
open  alike  to  all  citizens  who  may  bring  themselves  within 
its  terras.  This  act  neither  confers  special  privileges,  nor 
makes  unjust  discriminations,  but  its  privileges  are  open  to 
every  citizen  upon  the  same  terms.  It  denies  no  privilege 
to  any  one,  and  operates  alike  upon  all  who  may  avail  them- 
selves of  its  benefits.  Parks  v.  State  (1902),  159  Ind.  211, 
225,  59  L.  R.  A.  190;  Barrett  v.  Millikan  (1901),  156 
Ind.  510,  83  Am.  St.  220;  Hancock  v.  Yaden  (1890),  121 
Ind.  366,  6  L.  R.  A.  576,-16  Am.  St.  396;  Bwrbier  v.  Con- 
nollij  (1885),  113  U.  S.  27,  5  Sup.  Ct.  357,  28  L.  Ed. 
923;  State,  ex  rel,  v.  Currens  (1901),  111  Wis.  431,  87 
N.  W.  561,  56  L.  R.  A.  252, 

The  circumstance,  that  for  a  time  it  may  inflict  hard- 
ship, inconvenience  and  possibly  loss  to  certain  individuals, 
does  not  amount  to   a  constitutional  objection,   so 

7.  long  as  such  burdens  or  losses  are  not  needlessly  and 
unreasonably  imposed,  but  result  as  an  incident  of 

a  general  enactment  fairly  designed  to  subserve  the  public 
welfare.  If  the  mere  fact  of  resulting  inconvenience  and 
loss  to  an  established  business,  admittedly  subject  to  public 
control,  were  sufficient  to  preclude  control  under  the  police 
power,  then  regulation  would  be  practically  impossible,  and 
this  most  salutary  and  necessary  power  of  sovereignty  be 
abridged    or    wholly    destroyed.     This    statute 
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grants  equal  privileges  and  imposes  like  restrictions  upon 
all  persons  under  the  same  circumstances,  and  does  not  de- 
prive appellee  of  due  process  of  law,  or  deny  him  equal 
protection  of  the  law  in  violation  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States.  Wurts  v, 
Hoagland  (1885),  114  U.  S.  606,  5  Sup.  Ct.  1086,  29  L. 
Ed.  229;  Duncan  v.  Missouri  (1894),  152  U.  S.  377,  382, 
14  Sup.  Ct.  570,  38  L.  Ed.  485;  Eldridge  v.  Trezevant 
(1806),  160  U.  S.  452,  469,  16  Sup.  Ct.  345,  40  L.  Ed. 
490;  Lo7ve  v.  Kansas  (1896),  163  U.  S.  81,  88,  16  Sup. 
Ct.  1031,  41  L.  Ed.  78 ;  Missouri  Pac.  R.  Co.  v.  Mackey 
(1888),  127  U.  S.  205,  209,  8  Sup.  Ct.  1161,  32  L.  Ed. 
107 ;  Pacific  Express  Co.  v.  Seibert  (1892),  142  TJ.  S.  339, 
352,  12  Sup.  Ct.  250,  35  L.  Ed.  1035 ;  Budd  v.  New  York 
(1892),  143  U.  S.  517,  12  Sup.  Ct.  468,  36  L.  Ed.  247; 
Hayes  v.  Missouri  (1887),  120  U.  S.  68,  71,  72,  7  Sup. 
Ct.  350,  30  L.  Ed.  578;  Barbier  v.  Connolly,  supra; 
Mugler  v.  Kansas  (1887),  123  U.  S.  623,  8  Sup.  Ct  273, 
31  L.  Ed.  205;  Powell  v.  Pennsylvania  (1888),  127  U.  S. 
678,  8  Sup.  Ct.  992,  1252,  32  L.  Ed.  253;  Crowley  v. 
Christensen  (1890),  137  U.  S.  86,  89,  11  Sup.  Ct.  13,  34 
L.  Ed.  620;  Bowditch  v.  Boston  (1879),  101  U.  S.  18,  25 
L.  Ed.  980;  Dent  v.  West  Virginia  (1889),  129  U.  S.  114, 
124,  9  Sup.  Ct.  231,  32  L.  Ed.  623 ;  Missouri  Pac.  R.  Co. 
V.  Humes  (1885),  115  U.  S.  512,  6  Sup.  Ct.  110,  29  L. 
Ed.  463;  Glucose  Refining  Co.  v.  City  of  Chicago  (1905), 
138  Fed.  209,  217. 

In  the  case  of  Barbier  v.  Connolly,  supra.  Justice  Field, 

speaking  for  the  court,  said :    "The  fourteenth  amendment, 

in  declaring  that  no  state  ^shall  deprive  any  person 

8.  of  life,  liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws,'  undoubtedly  intended  not 
only  that  there  should  be  no  arbitrary  deprivation  of  life  or 
liberty,  or  arbitrary  spoliation  of  property,  but  that  equal 
protection  and  security  should  be  given  to  all  under  like 

Vol.  167—15 
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circumstances  in  the  enjoyment  of  their  personal  and  civil 
rights ;  that  all  persons  should  be  equally  entitled  to  pursue 
their  happiness  and  acquire  and  enjoy  property;  that  they 
should  have  like  access  to  the  courts  of  the  country  for  the 
protection  of  their  persons  and  property,  the  prevention 
and  redress  of  wrongs,  and  the  enforcement  of  contracts; 
that  no  impediment  should  be  interposed  to  the  pursuits 
of  any  one  except  as  applied  to  the  same  pursuits  by  others 
under  like  circumstances;  that  no  greater  burdens  should 
be  laid  upon  one  than  are  laid  upon  others  in  the  same 
calling  and  condition,  and  that  in  the  administration  of 
criminal  justice  no  different  or  higher  punishment  should 
be  imposed  upon  one  than  such  as  is  prescribed  to  all  for 
like  offenses.  But  neither  the  amendment — ^broad  and  com- 
prehensive as  it  is — ^nor  any  other  amendment,  was  de- 
signed to  interfere  with  the  power  of  the  state,  sometimes 
termed  its  police  power,  to  prescribe  regulations  to  promote 
the  health,  peace,  morals,  education,  and  good  order  of  the 
people,  and  to  legislate  so  as  to  increase  the  industries  of 
the  state,  develop  its  resources,  and  add  to  its  wealth  and 
prosperity.  *  *  *  Regulations  for  these  purposes  may 
press  with  more  or  less  weight  upon  one  than  upon  another, 
but  they  are  designed,  not  to  impose  unequal  or  unneces- 
sary restrictions  upon  any  one,  but  to  promote,  with  as 
little  individual  inconvenience  as  possible,  the  general  good. 
Though,  in  many  respects,  necessarily  special  in  their  char- 
acter, they  do  not  furnish  just  ground  of  complaint  if  they 
operate  alike  upon  all  persons  and  property  under  the  same 
circumstances  and  conditions.  Class  legislation,  discrimi- 
nating against  some  and  favoring  others,  is  prohibited,  but 
legislation,  which,  in  carrying  out  a  public  purpose,  is 
limited  in  its  application,  if  within  the  sphere  of  its  opera- 
tion it  affects  alike  all  persons  similarly  situated,  it  is  not 
within  the  amendment*^ 

In  the  case  of  Mugler  v.  Kansas,  supra.  Justice  Harlan 
disposed  of  an  objection  similar  to  that  advanced  by  appel- 
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lee  in  the  following  language:  "It  is  contended  that,  as 
the  primary  and  principal  use  of  beer  is  as  a  beverage ;  as 
their  respective  breweries  were  erected  when  it  was  lawful 
to  engage  in  the  manufacture  of  beer  for  every  purpose ;  as 
such  establishments  will  become  of  no  value  as  property,  or, 
at  least,  will  be  materially  diminished  in  value,  if  not  em- 
ployed in  the  manufacture  of  beer  for  every  purpose;  the 
prohibition  upon  their  being  so  employed  is,  in  effect,  a 
taking  of  property  for  public  use  without  compensation, 
and  depriving  the  citizen  of  his  property  without  due 
process  of  law.  In  other  words,  although  the  state,  in  the 
exercise  of  her  police  powers,  may  lawfully  prohibit  the 
manufacture  and  sale,  within  her  limits,  of  intoxicating 
liquors  to  be  used  as  a  beverage,  legislation  having  that 
object  in  view  cannot  be  enforced  against  those  who,  at  the 
time,  happen  to  own  property,  the  chief  value  of  which 
consists  in  its  fitness  for  such  manufacturing  purposes, 
unless  compeilsation  is  first  made  for  the  diminution  in  the 
value  of  their  property,  resulting  from  such  prohibitory 
enactments.  This  interpretation  of  the  fourteenth  amend- 
ment is  inadmissible.  It  cannot  be  supposed  that  the  states 
intended,  by  adopting  that  amendment,  to  impose  re- 
straints upon  the  exercise  of  their  powers  for  the  protection 
of  the  safety,  health,  or  morals  of  the  community.  *  *  * 
The  principle,  that  no  person  shall  be  deprived  of 
9.  life,  liberty,  or  property,  without  due  process  of 
law,  was  embodied  in  substance,  in  the  constitutions 
of  nearly  all,  if  not  all,  of  the  states  at  the  time  of  the  adop- 
tion of  the  fourteenth  amendment;  and  it  has  never  been 
regarded  as  incompatible  with  the  principle,  equally  vital, 
because  essential  to  the  peace  and  safety  of  society,  that  all 
property  in  this  country  is  held  under  the  implied  obliga- 
tion that  the  owner's  use  of  it  shall  not  be  injurious  to  the 
community." 

The  charters  of  national  banks,  state  banks  of  discount 
and  deposit,  saving  banks,  and  loan  and  deposit  companies, 


Digitized  by 


Google 


228           SUPREME  COURT  OF  INDIANA, 
State  V.  Richcreek--167  Ind.  217. 

authorize  them  to  hold  permanently  only  such  real 

10.  estate  as  may  he  necessary  for  the  immediate  and 
convenient  accommodation  of  their  husiness.     It  is 

not  required  that  this  limitation  be  altogether  wise  and  just 
to  warrant  a  holding  that  it  is  valid,  but  it  is  sufficient  if  it 
appears  that  it  was  designed  and  is  reasonably  calculated  to 
subserve  some  public  purpose.  Private  banks  may  be 
fairly  expected  to  accommodate  the  public  by  making  loans 
and  discounts,  and  to  that  end  should  have  some  capital  in 
money,  in  addition  to  that  entrusted  to  their  care  by  de- 
positors. It  would  be  manifestly  unwise  to  authorize  an 
investment  of  the  entire  capital  of  a  bank  in  real  estate, 
furniture,  and  fixtures,  as  inimical  to  public  accommoda- 
tion; and,  it  is  a  matter  of  current  history  that  depositors 
have  been  made  the  victims  of  imposition  and  fraud, 
through  the  allurements  of  pretended  bankers  whose  only 
capital  consisted  of  gilt  signs,  plate  glass,  mahogany  furni- 
ture and  richly  embellished  safes.  We  are  not  judicially 
advised  that  the  provision  limiting  the  investment  of  bank- 
ing capital  in  the  species  of  tangible  property  named  would 
unjustly  or  unreasonably  invade  individual  rights,  but,  on 
the  contrary,  it  appears  to  us  that  this  provision  was  suit- 
ably designed  for  the  public  good,  and  is  a  prudent  regula- 
tion for  the  guidance  of  solvent  bankers,  and  a  proper  pre- 
caution against  fraud  and  imposition  on  the  part  of  finan- 
cial charlatans.  It  is  our  conclusion,  therefore,  that  section 
two  of  the  act  does  not  contravene  any  of  the  constitutional 
guaranties  invoked  by  appellee. 

The  same  constitutional  objections  are  urged  against  the 

validity  of  that  provision  of  section  three  of  the  act,  which 

requires  the  banker  to  make  oath,  "that  the  responsi- 

11.  bility  and  net  worth  of  the  individual  members  of 
such  firm,  partnership  or  individual  is  equal  to  an 

amount  at  least  double  the  amount  of  capital  paid  into  such 
bank."  It  is  insisted  that  this  clause  prohibits  a  banker 
from  using  all  of  his  capital  in  his  business,  and  is  an  in- 
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stance  of  arbitrary  selection  and  of  illegal  discrimination. 
It  is  not  correct  to  say  that  the  banker  is  thereby  prohibited 
from  using  all  his  capital  in  his  business,  but  he  is  for- 
bidden from  treating  his  entire  holdings  as  capital  stock, 
and  in  effect  required  to  have  and  maintain  a  reserve  or 
surplus  fund.     In  considering  this  provision  it  must 

12.  be  borne  in  mind  that  the  banking  business  is  not 
wholly  private,  but  gwo^i-public  in  character,  and 

subject  to  governmental  supervision,  and  in  view  of  this 

fact  the  arguments  advanced  appear  more  appropriate  for 

legislative  than  for  judicial  consideration.     This  feature  of 

the  statute  is  not  different  in  principle  from  the 

13.  double    liability    of    stockholders    in    incorporated 
banks,  and  for  the  reasons  already  given  and  upon 

the  authorities  cited  we  are  of  opinion  that  it  does  not 
violate  any  of  the  constitutional  principles  relied  upon  by 
appellee. 

It  is  finally  contended  that  the  provision  requiring  that 

an  individual,  or  one  member   of  a   firm,   conducting  a 

banking  business  under  this  act  must  be  a  resident 

14.  of  Indiana,  is  invalid.     We  cannot  sustain  this  ob- 
jection. 

In  the  case  of  Welsh  v.  State  (1890),  126  Ind.  71,  9  L. 
E.  A.  664,  this  court,  among  other  things,  said :  "It  is  not 
true,  as  is  sometimes  argued,  that  the  citizen  derives  his 
right  to  sell  intoxicating  liquor  from  the  particular  state  in 
which  he  sells.  In  selling  he  is  but  exercising  his  common- 
law  right.  *  *  *  It  is  not  an  unreasonable  require- 
ment that  a  person  who  desires  to  avail  himself  of  a  license 
to  retail  intoxicating  liquors  shall  submit  himself  to  the 
jurisdiction  of  the  State,  by  becoming  an  inhabitant  thereof, 
to  the  end  that  he  may  be  readily  apprehended  and  pun- 
ished for  any  violation  of  the  law  in  connection  with  his 
business.'* 

The  propriety  of  this  provision  is  readily  manifest.  A 
private  banker  inviting  the  confidence  and  patronage  of  the 
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public  should  not  only  possess  suitable  capital,  but  also  a 
good  character.  The  people  entrusting  their  money  to  his 
care  should  be  afforded  an  opportunity  of  learning  some- 
thing of  his  character,  habits,  and  mode  of  life  without 
going  beyond  state  lines  for  information.  A  good  character 
will  not  insure  the  safety  of  a  business  entrusted  wholly  to 
employes,  but  personal  supervision  is  highly  requisite.  The 
situs  of  the  bank  assets  for  the  purpose  of  taxation  should 
be  definitely  fixed,  and  not  left  open  to  dispute  by  the  non- 
residenciB  of  the  owner.  It  is  important  that  the  banker 
should  be  within  the  jurisdiction  of  our  courts,  civil  and 
criminal,  and  be  answerable  personally  to  the  complaints 
of  creditors,  and  easily  apprehended  in  case  of  a  violation 
of  the  laws  governing  his  business.  Welsh  v.  State,  supra; 
Trageser  v.  Gray  (1890),  73  Md.  250,  20  Atl.  905,  9  L. 
R.  A.  780,  25  Am.  St  587;  McCready  v.  Virginia  (1876), 
94  U.  S.  391,  24  L.  Ed.  248 ;  Wagner  v.  Totvn  of  Garrett 
(1889),  118  Ind.  114.  The  provisions  of  the  New  York 
statute  upon  this  subject  are  much  more  stringent,  but  their 
validity  has  not  been  questioned.  See  New  York  Banking 
Law  (L.  1882  Ch.  409,  §32). 

The  legislature  may  not,  under  the  guise  of  protecting 
the  public  interests,  arbitrarily  interfere  with  private  busi- 
ness or  impose  unusual  or  unnecessary  restrictions 
15.     upon  lawful  occupations,  but  the  public  interest 
existing,  the  means  adopted  for  its  protection  must 
be  reasonably  necessary  for  the  accomplishment  of  the  pur- 
pose, and  not  unduly  oppressive  upon  individuals.     The 
exercise  of  the  police  power  is  subject  to  the  supervision  of 
the  courts,  but  police  regulations  may  not  be  declared  void 
merely  because  deemed  contrary  to  natural  justice  and 
equity,  but  only  because  they  violate  some  constitutional 
right.    The  provisions  of  the  statute  under  consideration  do 
not  violate  the  constitutional  guaranties  relied  upon,  but,  in 
our  opinion,  have  substantial  relation  to  the  public  welfare, 
and  were  intended  and  are  reasonably  calculated  to  protect 
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the  people  of  the  State  against  fraud  and  imposition,  and  are 
consequently  valid. 

The  court  erred  in  quashing  the  aflSdavit  The  judgment 
is  reversed,  with  directions  to  overrule  appellee's  motion  to 
quash,  and  for  further  proceedings. 
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Trombley  v.  The  State. 

[No.  20,809.    Filed  October  24,  1906.] 

1.  Appeal  and  Error.— Bi'K  of  Ezeeptions.-^RecordL-^Evidence. 
— Sufficiency. — ^Where  the  evidence  has  not  been  made  a  part 
of  the  record  on  appeal,  the  Supreme  Court  cannot  pass  upon 
the  sufficiency  thereof,    p.  232. 

2.  Same.— Briefs, — A  failure  by  appellant  to  present  the  al- 
leged errors  in  his  brief,  is  a  waiver  thereof,    p.  232. 

3.  New  Trial. — Misconduct  of  Juror. — Decision  of  Trial  Court 
Thereon.  —  Appeal  and  Error.  —  The  trial  court's  decision 
whether  a  juror  gave  the  prosecuting  witness  a  sign  of  recog- 
nition by  a  movement  of  the  hand  and  wink  of  the  eye  will  not 
ordinarily  be  disturbed  on  appeal,    p.  232. 

4.  Same. — Misconduct  of  Jurors. — Discovery  of,  before  Verdict 
— Waiver. — Where  defendant  discovered  the  misconduct  .of  a 
juror  before  the  jury  retired;  and  he  made  no  complaint  thereof 
until  after  verdict  was  rendered,  such  objection  is  waived, 
p.  233. 

5.  Same. — Misconduct  of  Jurors. — Prejudicial. — ^Whether  a  juror 
motioned  at  defendant  with  his  closed  fist  or  was  sporting  with 
the  deputy  prosecuting  attorney  was  a  question  of  fact  for  the 
trial  court;  and  such  conduct,  sporting  with  such  attorney, 
though  objectionable,  is  not  reversible,  where  it  is  shown  that 
such  juror  voted  favorably  to  defendant  for  a  long  time,  and 
yielded  only  when  thoroughly  convinced  of  defendant's  guilt, 
no  prejudice  to  defendant's  rights  being  shown,    p.  234. 

6.  Same.  —  Misconduct  of  Jurors. — Presumptions. — Evidenee4 — 
Absence  of. — Where  the  trial  court  found  against  defendant 
on  his  allegations  of  misconduct  of  jurors,  no  presumption  of 
injury  to  defendant's  rights  arises;  and  in  the  absence  of  the 
evidence  the  Supreme  Court  will  not  disturb  the  verdict  and 
judgment  below,    p.  236. 
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From  Sullivan  Circuit  Court ;  Orion  B.  Harris,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Frank 
Trombley.  From  a  judgment  of  conviction,  defendant 
appeals.     Affirmed. 

Charles  D,  Hunt,  for  appellant. 

Charles  W.  Miller,  Attorney-General,  C,  C.  Hadley,  H. 
M.  Dowling  and  W.  C.  Geake,  for  the  State. 

MoNTOOMEEY,  J. — Appellant  was  convicted  of  murder 

in  the  second  degree.    A  reversal  of  the  judgment  is  sought 

on  account  of  alleged  error  in  overruling  appellant's 

1.  motion  for  a  new  trial.    The  grounds  of  the  motion 
were  the  giving  of  certain  instructions,  the  refusal 

to  give  others  tendered,  misconduct  on  the  part  of  two 
jurors,  and  that  the  verdict  is  contrary  to  law  and  the  evi- 
dence. The  evidence  has  not  been  brought  before  us,  and 
we  cannot  therefore  pass  upon  its  suflSciency  to  sustain 
the  verdict,  and  the  alleged  errors  relating  to  in- 

2.  structions  have  been  waived  by  a  failure  in  appel- 
lant's brief  to  present  them  for  consideration. 

It  is  insisted  by  counsel  for  appellant  that  such  miscon- 
duct of  jurors  is  shown  as  requires  the  granting  of  a  new 
trial.    It  is  charged  in  an  affidavit  by  appellant  that, 

3.  at  a  recess  in  the  trial  during  the  introduction  *of 
the  State's  evidence,  the  jury  left  the  box,   and, 

while  returning,  one  of  the  jurors  when  within  a  few  feet 
of  Tude  Ingram  gave  a  sign  of  recognition  to  said  Ingram 
by  a  movement  of  the  hand  and  head,  and  a  wink  of  the 
eye,  which  said  Ingram  answered  by  a  smile  and  a  nod; 
that  said  acts  were  seen  by  appellant,  and  when  said  juror 
and  Ingram  discovered  that  they  were  so  observed  they 
appeared  embarrassed;  that  said  Ingram  was  a  brother  or 
half-brother  of  the  deceased,  and  took,  and  was  at  the  time 
taking,  an  active  part  in  the  prosecution  of  appellant ;  that 
appellant  immediately  mentioned  to  his  counsel  what  he 
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had  seen,  but  did  not  understand  its  importance,  and  had 
no  opportunity  to  explain  the  matter  in  full  until  the  close 
of  the  trial ;  and  that  upon  his  voir  dire  said  juror  had  an- 
swered that  he  was  not  acquainted  with  said  Ingram  and 
had  never  seen  him  prior  to  said  trial.  The  State  filed  the 
counter  afiidavits  of  the  juror  named  and  of  said  Ingram, 
in  which  they  swore  that  the  charge  of  appellant  was  abso- 
lutely false  in  substance  and  in  fact,  and  declared  that  at 
the  time  mentioned  they  were  wholly  unacquainted  with 
each  other,  and  specifically  denied  the  acts  charged  and  the 
making  of  any  sign  or  gesture  at  any  time  by  way  of  recog- 
nition or  response. 

We  are  unwilling  to  hold  that  a  public  exchange  of  salu- 
tations between  a  juror  and  a  prosecuting  witness  during  a 
trial  and  in  the  manner  described  would  constitute  harmful 
misconduct,  and  in  this  case  are  not  required  to  decide  the 
question,  since  we  cannot  say  that  the  charge  is  true.  This 
issue  was  submitted  to  the  trial  court  wholly  upon  affidavits, 
and  we  are  therefore  enabled  to  get  a  fair  view  of  the  proofs 
upon  which  his  decision  was  grounded,  and  are  fully  satis- 
fied with  the  conclusion  reached  by  the  trial  court.  Ordi- 
narily this  court  will  not  review  the  decision  of  a  collateral 
fact  of  this  character  upon  contradictory  evidence.  Shula/r 
v.  State  (1903),  160  Ind.  300]  Keith  v.  Staie  (1901),  157 
Ind.  376;  Hinshaw  v.  State  (1897),  147  Ind.  334;  Epps 
V.  State  (1885),  102  Ind.  539;  Doles  v.  State  (1884),  97 
Ind.  555;  Long  v.  State  (1884),  95  Ind.  481;  Weaver  v. 
State  (1882),  83  Ind.  289;  DePriest  v.  State,  ex  rel. 
(1879),  68  Ind.  569 ;  Beard  v.  State  (1876),  54  Ind.  413; 
Eolloway  v.  State  (1876),  63  Ind.  554;  Romadne  v.  State 
(1855),  7  Ind.  63. 

A  man  on  trial  for  his  life  ordinarily  would  be  in- 
stinctively quick  to  observe  and  complain  of  any  manifesta- 
tion of  bias  or  prejudice  against  him  on  the  part 

4.  of  the  jurors  upon  whose  decision  his  fate  de- 
pended.    If   appellant   saw,    as   he   claims,    a   sus- 
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picious  interchange  of  signs  of  recognition  between  his 
prosecutor  and  a  juror,  who  were  supposed  to  be  strangers 
to  each  other,  its  significance  would  doubtless  impress  him 
at  once.  No  subsequent  occurrence  or  information  is  shown 
to  explain,  or  to  magnify  in  the  mind  of  appellant,  the 
importance  of  the  acts  of  which  he  complains.  If  after 
verdict  he  regarded  the  incident  as  important,  he  ought  to 
have  so  regarded  it  at  the  time  of  its  alleged  occurrence; 
and,  if  he  deemed  it  to  be  misconduct  on  the  part  of  the 
juror,  he  should  have  made  his  complaint  known  to  the 
court  at  the  earliest  opportunity,  and  arrested  the  trial. 
No  substantial  excuse  is  given  for  his  failure  to  speak  at 
once,  and  having  kept  silent,  and  thereby  elected  to  abide 
the  action  of  the  jury,  he  waived  his  right  to  complain  of 
the  alleged  misconduct.  It  follows,  therefore,  that  if  the 
acts  occurred  as  charged  and  were  conceded  to  be  harmful, 
appellant  having  knowledge  long  previous,  could  not  com- 
plain thereof  for  the  first  time  after  verdict  against  him. 
Blume  V.  State  (1900),  154  Ind.  343,  356;  Madden  v. 
State  (1897),  148  Ind.  183,  187;  Robb  v.  State  (1896), 
144  Ind.  569;  Orubb  v.  State  (1889),  117  Ind.  277,  283; 
Waterman  v.  State  (1888),  116  Ind.  51,  53;  Coleman  v. 
State  (1887),  111  Ind.  563;  Henning  v.  State  (1886), 
106  Ind.  386,  55  Am.  Rep.  756. 

It  was  charged  upon  the  affidavit  of  the  deputy  clerk 
that,  as  the  jury  retired  to  deliberate  upon  a  verdict,  one 

of  the  jurors,  looking  in  the  direction  of  appellant, 
5.     extended  his  left  arm  with  his  hand  closed  and  made 

repeated  motions  with  his  arm  and  hand  in  the 
manner  of  shaking  his  fist,  at  or  toward  appellant.  The 
juror  thus  accused  denied  that  he  shook  his  first  or  made 
any  other  gesture  at  appellant,  but  said  that,  as  the  jury 
were  passing  out,  the  deputy  prosecutor,  A.  R.  Martin, 
with  whom  he  was  on  intimate  and  friendly  terms,  in  a 
playful  manner  kicked  him  on  the  leg,  and  that  he  then 
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turned  round  and  shook  his  fist  at  said  Martin,  and  at  no 
other  person,  and  that  said  motions  were  made  by  him  in  a 
friendly  spirit,  and  not  otherwise,  and  that  they  were  the 
same  motions  and  gestures  mentioned  in  the  affidavit  of  the 
deputy  clerk;  that  at  no  time  did  he  entertain  any  ill 
feeling  toward  appellant;  that  in  argument  appellant's 
counsel  admitted  that  he  was  guilty  of  voluntary  man- 
slaughter; and  that  during  the  deliberations  of  the  jury, 
for  many  ballots  affiant  voted  to  convict  appellant  of  man- 
slaughter and  of  no  higher  degree  of  homicide,  and  con- 
curred in  the  verdict  of  murder  in  the  second  degree  after 
long  deliberation,  and  only  when  finally  convinced  of  appel- 
lant's guilt  of  that  offense.  A.  R.  Martin,  the  deputy  prose- 
cutor, also  made  affidavit  fully  and  specifically  confirming 
the  statements  of  the  juror  in  explanation  of  the  gestures 
comj^lained  of  by  appellant 

These  affidavits  satisfactorily  explain  the  acts  com- 
plained of  and  make  it  entirely  clear  that  the  jufor  named 
did  not  manifest  any  prejudice  or  hostility  toward  appel- 
lant, and  upon  that  theory  the  charge  of  misconduct  is 
groundless.  The  sportive  mood  and  conduct  of  the  deputy 
prosecutor  and  juror  were  ill-timed,  and  did  not  comport 
with  the  gravity  of  the  moment  and  the  importance  of  the 
question  under  consideration;  but  in  the  incident  nothing 
is  found  that  can  fairly  be  said  to  appeal  to  the  prejudice 
or  favor  of  the  juror  or  to  disqualify  him  from  impartially 
deciding  the  guilt  or  innocence  of  the  accused.  We  are 
justified  in  disturbing  a  verdict  of  guilty  on  account  of  the 
alleged  misconduct  of  a  juror,  only  when  it  is  shown  that 
such  misconduct  was  prejudicial  to  the  rights  of  the  de- 
fendant, or  when  such  a  state  of  facts  is  shown  that  it  may 
fairly  be  presumed  therefrom  that  the  defendant's  rights 
were  prejudiced.  Drew  v.  State  (1890),  124  Ind.  9,  12; 
Long  V.  State  (1884),  95  Ind.  481,  486;  Achey  v.  State 
(1878),  64  Ind.  66;  WJielchell  v.  State  (1864),  23  Ind. 
89  ;Ber8ch  v.  Staie  (1859),  13  Ind.  434,  74  Am.  Dec.  263. 
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No  presumption  of  injury  to  the  rights  of  appellant 
arises  from  the  facts  disclosed,  and  in  the  absence  of 

6.  the  evidence  we  are  unable  to  say  that  the  verdict 
and  judgment  were  not  fully  justified. 

The  judgment  is  affirmed. 


Indianapolis  Street  Railway  Company  v.  Ray. 

[No.  20,852.    Filed  October  24,  1906.] 

1.  Appeal  and  Error. — Initial  Attack  on  Appeal. — Under  8346 
Bums  1901,  §343  R.  S.  1881,  a  defendant  may  question  the 
sufficiency  of  the  complaint  for  the  first  time  on  appeal,    p.  239. 

2.  Same. — Complaint — Sufficiency. — Initial  Attack  on  Appeal. — 
A  complaint,  attacked  for  the  first  time  on  appeal,  is  sufficient 
unless  there  is  a  total  absence  of  some  essential  allegation,  mere 
uncertainty  or  inadequacy  of  averment,  such  as  might  have 
been  amended  upon  motion,  being  insufficient  to  render  such 
complaint  bad.    p.  239. 

3.  Pleading. — Complaint. — Carriers. — Sufficiency  of  Averments 
of. — Street  Railroads. — A  complaint  alleging  that  defendant 
is  a  corporation  organized  under  the  laws  providing  for  the 
formation  of  street  railway  companies  and  that  it  is  the  owner 
and  engaged  in  operating  a  line  from  Union  Station  to  Fairview 
Park,  sufficiently  shows  that  defendant  is  a  carrier  of  pas- 
sengers,   p.  240. 

4.  Evidence.  —  Judicial  Notice. — Street  Railroads. — Carriers^ — 
Courts  take  judicial  notice  that  street  railway  companies  are 
carriers  of  passengers,    p.  240. 

5.  Pleading. — Complaint. — Street  Railroads. — Ownership  of  Car 
Causing  Injuries. — Averments  of. — An  allegation,  in  an  action 
against  a  street  railroad  company  for  personal  injuries,  that 
"one  of  the  cars  of  defendant's  road,  running  south  from  Fair- 
view  Park  to  the  city  of  Indianapolis"  caused  plaintiff's  in- 
juries, sufficiently  shows  that  defendant  was  operating  such 
car,  the  ownership  of  such  car  being  an  immaterial  matter, 
p.  240. 

6.  Same.  —  Complaint.  —  Street  Railroads.  —  Passenger  Car. — 
Averments  of. — ^A  complaint  showing  that  plaintiff  sounded 
the  electric  bell  to  be  sounded  by  passengers  desiring  to  get  off; 
that  the  motorman  stopped  the  car;  that  said  car  was  a  sum- 
mer car  having  the  seats  running  transversely;  that  passengers 
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alighted  at  the  side  by  stepping  upon  a  running-board  and 
thence  to  the  ground,  sufficiently  shows  that  the  car  was  a 
"passenger"  car.    p.  241. 

7.  Pleading. — Complaint — Specific  Averments^ — Necessary  Im- 
plications.— Facts  necessarily  implied  from  the  specific  aver- 
ments of  a  complaint  are  sufficiently  alleged,    p.  241. 

8.  Same.  —  Complaint,  —  Street  Railroads.  —  Control  of  Cars. — 
Averments  of, — Sufficiency  of,  after  Verdict, — A  complaint  al- 
leging that  plaintiff  was,  when  injured,  riding  on  "one  of  the 
cars  of  defendant's  road"  sufficiently  shows,  after  verdict,  that 
defendant  was  operating  such  car.     p.  241. 

9.  Same.  —  Complaint.  —  Carriers, — Street  Railroads. — Passen- 
gers.— Averments  of. — A  complaint  alleging  that  plaintiff  was 
a  passenger  on  defendant's  car  sufficiently  shows  the  relation 
of  passenger  and  carrier  without  an  allegation  that  the  fare 
was  paid  or  offered  or  that  plaintiff  had  a  pass,  or  was  on  the 
car  by  contract,  invitation  or  consent,  such  matters  being 
proper  matters  of  proof,    p.  242. 

10.  Same.  —  Ovmership.  —  How  Alleged.  —  An  allegation  that 
plaintiff  is  the  owner  of  the  property  in  question  is  sufficient 
without  alleging  how  the  ownership  was  acquired,    p.  242. 

11.  Same. — Complaint. — Carriers. — Passengers. — Duty. — A  com- 
plaint showing  that  plaintiff  was  a  passenger  on  defendant's 
street  railroad  shows  that  defendant  was  under  a  legal  duty 
to  plaintiff,    p.  242. 

12.  Same.  —  Complaint.  —  Street  Railroads. — Agents. — Liability 
for  Acts  of. — A  complaint  showing  that  plaintiff,  a  passenger, 
was  injured  "on  one  of  the  cars  of  the  defendant's  road" 
shows  a  liability  on  the  part  of  defendant  street  railroad  com- 
pany, such  company  being  responsible  for  the  negligent  acts 
of  its  agents,    p.  243. 

13.  Same.  —  Complaint.  —  Street  Railroads.  —  Agents.  —  Negli^ 
gence. — Proximate  Cause. — Allegations,  in  an  action  i^gainst  a 
street  railroad  company  for  damages  for  personal  injuries,  that 
plaintiff  rang  the  bell  to  stop,  that  the  motorman  stopped  the 
car,  and  that  while  plaintiff  was  alighting  the  motorman  neg- 
ligently started  the  car,  thereby  injuring  plaintiff,  sufficiently 
shows  that  the  motorman  was  acting  in  the  scope  of  his  em- 
ployment and  that  his  negligence  was  the  proximate  cause  of 
the  injuries,    p.  243. 

14.  Same. — Complaint. — Motion  to  Make  Specifier — Waiver. — 
Where  defendant  fails  to  move  to  make  the  complaint  more 
specific,  defects  in  the  averments  thereof  are  waived,    p.  243. 
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15.  Trial. — Instructions, — Assumption  of  Facts, — An  instruc- 
tion that  plaintiff  is  entitled  to  damages  ''for  being  deprived  of 
freedom  of  action,  and  social  meeting  and  intercourse  with  her 
friends,  which  you  shall  believe  from  the  evidence  in  this  cause, 
she  would  have  enjoyed/'  does  not  assume  that  plaintiff  was 
deprived  of  her  freedom  or  friends,  the  language  clearly  limit- 
ing recovery  to  the  proof,     p.  244. 

16.  Damages. — Items  of, — Separate  Actions, — Personal  Injuries, 
— ^The  items  of  damage  recoverable  in  per;sonal  injury  cases 
are  only  such  as  would  support  a  separate  action  therefor, 
p.  246. 

17.  Same.  —  Negligence,  —  Proximate  Results,  —  Liability, — De- 
fendant is  legally  liable  only  for  the  proximate  results  of  his 
negligence,    p.  245. 

18.  Same. — Negligence, — Physical  Injury, — Mental  Anguish^ — 
Damages  are  recoverable  for  mental  anguish  in  negligence  cases 
only  when  there  has  been  a  physical  impact  and  where  such 
anguish  flows  from  such  impact  or  where  it  has  its  origin  or 
exciting  cause  coincident  with  such  impact,    p.  245. 

19.  Same. — Speculative, — Negligence. — Remote  Results, — Mental 
Anguish, — Damages  are  not  recoverable  for  mental  anguish 
flowing  remotely  from  a  physical  impact  caused  by  negligence; 
nor  from  a  reflection  or  brooding  over  the  plaintiff's  ph3^ical 
condition  caused  by  such  negligence,  such  damages  being  wholly 
speculative  and  conjectural,    p.  246. 

20.  Trial.  —  Instructions,  —  Damages,  —  Physical  Injuries,  — 
Mental  Anguish, — An  instruction  in  a  personal  injury  case  that 
plaintiff  should  recover  for  medical  expenses  past  and  future, 
loss  of  earnings  past  and  future  and  bodily  pain  and  mental 
suffering  past  and  future,  is  correct,     p.  247. 

21.  Same. — Instructions, — Negligence, — Damages, — Physical  In- 
juries,— Deprivation  of  Freedom  and  Social  Intercourse, — An 
instruction,  in  an  action  for  personal  injuries,  that  plaintiff  is 
entitled  to  recover  "for  being  deprived  of  freedom  of  action, 
and  social  meeting  and  intercourse  with  her  friends"  is  re- 
versible error,  since,  if  such  damages  are  recoverable,  they  are 
covered  by  the  general  instruction  on  physical  injuries  and 
mental  anguish,  and,  unless  specially  alleged  and  proved,  they 
will  be  presumed  to  flow  from  reflection  or  brooding  over  the 
injuries  received,    p.  248. 

22.  Appeal  and  Error.  —  Erroneous  Instructions.  —  When  Re- 
versible,— ^Where  an  erroneous  instruction  is  not  corrected  or 
cured  by  another  instruction,  and  it  is  impossible  to  tell 
whether  it  injured  defendant,  the  judgment  will  be  reversed, 
p.  248. 
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From  Hamilton  Circuit  Court ;  Ira  W.  Christian,  Judge. 

Action  by  Elizabeth  Ray  against  the  Indianapolis  Street 
Railway  Company.  From  a  judgment  on  a  verdict  for 
plaintiff  for  $5,000,  defendant  appeals.  Transferred  from 
Appellate  Court  under  §1337u  Burns  1901,  Acts  1901,  p. 
690.    Reversed. 

F.  Winter  and  W.  H.  Latta,  for  appellant 
Smithj  Duncan,  HornbrooJc  &  Smith,  for  appellee. 

Hadley,  J. — Appellee  sues  to  recover  damages  for  in- 
juries alleged  to  have  been  received  in  alighting  from  a  car 
in  the  city  of  Indianapolis,  through  the  negligence  of  the 
defendant  in  prematurely  starting  the  car.  She  was  not 
thrown,  but  claims  she  received  a  severe  twist  or  jar,  which 
provoked  to  activity  a  dormant  nervous  disorder.  The 
issue  was  formed  by  the  general  denial.  There  was  a  trial 
by  jury,  and  verdict  and  judgment  for  appellee  over  appel- 
lant's motion  for  ai  new  trial. 

(1)    Appellant  assigns  as  independent  error  the  insuflS- 

dency  of  the  complaint  to  state  a  cause  of  action.     If  the 

question  arose  upon  a  demurrer  to  the  complaint,  we 

1.  should  have  a  different  question  from  the  one  before 
us.     In  the  circuit  court  the  appellant  appeared  to 

the  action,  filed  an  answer,  subpoenaed  witnesses,  made 
costs,  went  to  trial,  occupied  the  time  of  the  court,  and, 
after  the  verdict  and  judgment  had  gone  against  it,  now 
seeks  to  put  all  the  proceedings  to  naught  by  pointing  out 
deficiencies  in  the  complaint.  There  is  no  doubt  of  the 
right,  under  §346  Bums  1901,  §343  R  S.  1881,  to 
make  the  assault  at  this  time,  but  to  be  success- 
ful   the     assailant    must    be     able     to     show     a 

2,  total  absence  from  the  complaint  of  some  material 
averment,  or  the  presence  of  some  averment  that 

destroys  the  plaintaiff's  right  of  recovery,  *T}ut,"  says  this 
court,  in  City  of  South  Bend  v.  Turner  (1901),  156  Ind. 
418,  54  L.  R.  A.  396,  83  Am.  St.  200,  "mere  uncertainty 
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or  inadequacy  of  averment,  such  as  might  have  been 
amended  and  cured  upon  motion  seasonably  made,  will  be 
deemed  to  have  been  waived  by  a  defendant  who  proceeds 
with  the  trial  to  final  judgment  without  objection,  and  who 
brings  his  complaint  for  the  first  time,  after  the  cause  of 
action  has  been  strengthened  by  the  verdict  of  a  jury,  and 
the  presumption  indulged  in  favor  of  the  decisions  of  the 
trial  court  upon  motions  for  judgment,  and  for  a  new 
trial."  Lengelsen  v.  McGregor  (1904),  162  Ind.  258. 
While  the  allegations  relating  to  material  facts  are — some  of 
them  at  least — ^vague  and  uncertain,  yet  it  cannot  be  said 
that  there  is  a  total  absence  of  allegation  of  the  existence  of 
any  one  of  them. 

The  first  objection  to  the  complaint  is  that  it  does  not 
charge  that  appellant  is  a  carrier  of  passengers.     It  is  al- 
leged that  the  defendant  is  a  corporation  organized 

3.  and  acting  under  the  laws  of  Indiana  authorizing 
the  formation  of  street  railway  companies,  and  was 

the  owner  of  and  engaged  in  operating  various  lines  of 
street  railways  in  the  city  of  Indianapolis,  among  others,  a 
line  running  from  the  Union  Station  to  Fairview  Park. 
The  principal  object  of  the  legislature  in  authorizing, 
and  of  corporations  in  constructing,  street  railways,  is  the 
carriage  of  passengers.  It  is  so  recognized  by  statute 
(§5458  Bums  1901,  Acts  1897,  p.  201,  §1),  and 
is  a  matter  of  such  common  knowledge  that  the  courts 
will     take     notice     that     a     company     organized 

4.  and  operating  a  street  railway  under  the  laws  of 
this   State   is   a   carrier   of   passengers.     Hipes  v. 

Cochran  (1859),  13  Ind.  175;  Fiizpatrick  v.  Papa  (1883), 
89  Ind.  17;  State  v.  Downs  (1897),  148  Ind.  324,  328; 
Ervin  v.  State,  ex  rel  (1898),  150  Ind.  332. 

The  second  objection  is  that  there  is  no  allegation  that 

appellant  owned  the  car.  The  allegation  is  that  the  plaintiff 

was  riding  on  "one  of  tho  oars  of  the  defendant's 

5.  road,  running  south  from  Fain'iew  Park  to  the  city 
of  Indianapolis."    Tho  dofondant  was  operating  the 
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particular  street  railway,  and,  if  the  plaintiff  was  a  pas- 
senger on  "one  of  the  cars  of  that  road,"  that  is,  used  in 
the  operation  of  that  road,  it  made  no  difference  whether 
the  car  belonged  to  the  defendant  or  not. 

The  third  objection  is  that  it  is  not  alleged  that  the  car 
was  a  "passenger-car,  or  one  used  for  the  carriage  of  pas- 
sengers."    It  is  alleged  that  she  desired  to  leave 

6.  said  car  at  New  York  street,  and  before  the  car 
arrived  at  that  street  "she  sounded  the  electric  bell 

provided  in  said  car  to  be  sounded  by  passengers  to  an- 
nounce their  desire  to  leave  the  car  at  the  nearest  street 
crossing;  that  the  motorman  in  charge  of  said  car  stopped 
it  at  New  York  street.  Said  car  was  Inown  as  an  open  or 
summer  car,  with  seats  running  across  the  car  from  side  to 
side.  The  entrance  and  exit  from  the  car  was  by  means  of 
stepping  onto  a  board  running  along  the  side  of  the  car, 
known  as  a  running-board,  and  thence  into  the  car,  and 
from  the  car  onto  the  running-board  and  thence  onto  the 
ground.  It  also  had  handles  upon  the  sides  of  the  car,  "for 
the  assistance  of  passengers  entering  or  departing  from  the 
car."  Here  we  have  a  car  provided  with  electric  signals  to 
be  sounded  by  passengers  to  announce  their  desire  to  get 
off;  a  car  that  is  known  as  a  summer  or  open  car — one  with 
seats  running  across  the  car  from  side  to  side,  and  with  a 
running-board  to  assist  passengers  in  getting  on  or  off  the 
car.  This  was  a  sufficient  identification  of  the  car  as  one  used 
for  passengers.     That  which  is  necessarily  implied 

7.  from  specific  averments  of  the  complaint  is  suffi- 
ciently averred. 

The  fourth  objection  is  that  it  does  not  allege  that  the 

car  was  under  the  control  of  the  defendant.     It  is  alleged 

that  the  road   at  that  particular  time  was  being 

8.  operated  by  the  defendant,  and  the  car  upon  which 
she  was  riding  was  "one  of  the  cars  of  defendant's 

road."    This  is  equivalent  to  charging  that  the  car  was  one 

Vol.  167—16 
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of  the  cars  used  by  the  defendant  in  operating  the  road, 
and  is  sufiicient  after  the  verdict. 

It  is  further  objected  that  it  is  not  alleged  that  the 
plaintiff  paid  or  offered  to  pay  fare,  or  that  she  had  a  pass, 

or  was  on  the  car  by  contract,  invitation,  or  consent 
9.     of  the   defendant.     It  is   alleged   that  she   was   a 

passenger  on  the  car.  This  averment  required 
her  to  prove  that  she  had  complied  with  the  condi- 
tions that  constituted  her  a  passenger.     How  she  became 

a  passenger  was  evidentiary.    Like  ownership — it  is 

10.  sufficient  to  allege  ownership  without  alleging  how 
it  was  acquired.     Gowdy  Oas-Well,  etc.,  Co.  v.  Pat- 
terson (1902),  29  Ind.  App.  261. 

It  is  also  objected  that  it  is  not  shown  that  the  defendant 
owed  the  plaintiff  a  legal  duty ;  nor  shown  that  the  negli- 
gence of  the  conductor  and  motorman  was  the  negligence 
of  the  defendant,  or  for  which  the  defendant  was  liable; 
nor  shown  that  the  defendant  was  guilty  of  any  negligent 
act;  nor  that  the  relation. of  master  and  servant  existed; 
nor  that  the  motorman  and  conductor  were  acting  within 
the  scope  of  their  employment;  nor  that  the  negligence  of 
the  motorman  and  conductor  was  the  proximate  cause  of 
the  plaintiff's  injuries. 

The  plaintiff  was  a  passenger,  and,  being  a  passenger, 

the  defendant  owed  her  a  duty.     In  addition  to  averments 

noted  above,  it  is  alleged  that  the  road  was  being 

11.  operated  by  the  use  of  electricity,  and  the  car  upon 
which  the  plaintiff  was  a  passenger  was  in  charge 

of  a  motorman  and  conductor;  "that  she  sounded  the  elec- 
tric bell  provided  in  said  car  to  be  sounded  by  passengers 
to  announce  their  desire  to  leave  the  car  at  the  nearest 
crossing;  that  the  motorman  in  charge  of  said  car  stopped 
the  car,  *  *  *  and  the  plaintiff  grasped  the  handhold 
on  the  side  of  the  car,  placed  there  for  the  assistance  of 
passengers  entering  and  departing  from  said  car,  and  stepped 
down  upon  the  running-board  for  the  purpose  of  leaving 
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said  car,  and  was  just  in  the  act  of  stepping  therefrom  to 
the  surface  of  the  street,  when  the  conductor  in  charge  of 
said  car  carelessly  and  negligently  gave  the  motorman  the 
signal  to  go  forward,  and  the  motorman  carelessly  and  n^- 
ligently,  immediately,  and  before  the  plaintiff  could  reach 
the  ground,  started  the  car  quickly  forward"  whereby  the 
plaintiff  was  injured. 

A  corporation  can  act  only  by  its  agents,  and  the  allega- 
tions that  a  motorman  and  conductor  had  charge  of  "one 
of  the  cars  of  the  defendant's  road,"  that  is,  one  of 

12.  the  cars  used  in  operating  its  road,  and  upon  which 
the  plaintiff  was  a  passenger,  suflSciently  shows  the 

relation  of  employer  and  employes,  and,  being  charged  with 
the  management  of  the  car,  were  performing  a  duty  that 
devolved  upon  the  employer,  and  for  which  the  latter  stood 
responsible. 

Furthermorej  the  allegations  that  the  plaintiff  rang  the 

bell  to  announce  her  wish  to  alight,  and  the  motorman 

thereupon  stopped  the  car,  and  while  engaged  in 

13.  the  act  of  getting  off,  but  before  she  had  alighted 
upon  the  ground,  the  motorman  negligently,  imme- 
diately, and  before  the  plaintiff  could  reach  the  ground, 
started  the  car  quickly  forward,  quite  clearly  show  the 
negligent  act  complained  of,  and  that  the  motorman  and 
conductor  were  acting  within  the  scope  of  their  employ- 
ment, and  that  their  negligence  was  the  proximate  cause 
of  the  plaintiff's  injuries.    There  are  even  other  objections, 

of  less  importance,  urged  to  the  complaint,  but  from 

14.  first  to  last,  including  those  reviewed,  there  is  not 
one  that  could  not  have  been  remedied  by  a  motion 

to  make  more  specific,  and  they  must  now  be  deemed 
waived.  Appellant's  first  assignment  of  error  cannot  be 
sustained. 

(2)  An  exception  was  reserved  to  the  giving  to  the 
jury  of  instruction  thirteen,  requested  by  appellee,  re- 
lating to  the  question  of  damages,   and  which   directed 
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the  jury  that,  if  they  found  the  plaintiff  was  entitled 
to  recover,  they  should  award  her  such  an  amount  as 
would  fairly  and  reasonably  compensate  her,  and  then  pro- 
ceeds :  "She  is  further  entitled  to  a  just  compensation  for 
all  bodily  pain  and  mental  suffering,  if  any,  which  she  has 
suffered  as  a  result  of  her  injuries  from  the  time  she  re- 
ceived the  same  until  now,  and  for  such  further  bodily  pain 
and  mental  suffering,  if  any,  as  you  may  find  from  the  evi- 
dence she  may  reasonably  be  expected  to  endure  in  the 
future ;  and  for  being  deprived  of  freedom  of  action,  and 
social  meeting  and  intercourse  with  her  friends,  which  you 
shall  believe  from  the  evidence  in  this  cause  she  would 
have  enjoyed,  but  for  the  receipt  of  such  injuries,  so  far 
as  under  the  evidence  in  this  cause  you  shall  find  that  she 
has  been  in  the  past  and  will  in  the  future  be  deprived  of 
such  freedom  of  action,  and  such  meeting  and  intercourse 
with  her  friends." 

Two  points  are  made  against  this  instruction:  (1)  Be- 
cause it  assumes  that  appellee  has  been  deprived  of  freedom 
of  action,  and  social  meeting  and  intercourse  with 

15.  her  friends;  (2)  because  it  makes  the  deprivation 
of  freedom  of  action,  and  social  intercourse  with 
friends,  an  element  of  damages,  separate  and  distinct,  and 
in  addition  to  mental  pain  and  suffering.  The  instruction 
does  not  assume  that  the  plaintiff  has  been  deprived  of  her 
freedom,  or  friends.  The  language  employed  very  clearly 
limits  recovery  to  the  proof. 

The  second  objection  admits  of  discussion.  The  phrase 
complained  of  is  separated  from  the  preceding  by  a  semi- 
colon, and  it  seems  clear  from  the  context  that  it  was  in- 
tended to  give  the  jury  to  understand,  and  that  it  did  un- 
derstand, that  it  was  proper  for  them  to  consider,  as  a  sep- 
arate element  of  damages,  independent  and  distinct  from 
mental  suffering,  the  plaintiff's  past  and  future  deprivation 
of  the  freedom  of  action,  and  social  intercourse  with  her 
friends,  and  that  it  was  their  duty  to  award  her,  in  addi- 
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tion  to  any  sum  allowed  for  mental  suffering,  whatever 
amount  the  evidence  showed  would  reasonably  compensate 
her. 

If  mental  suffering  and  loss  of  society  are  separate  and 

distinct  elements  of  recoverable  damages,   in  such  cases, 

then  a  cause  of  action  must  be  maintainable  for 

16.  each,  for  it  will  not  do  to  say  that  an  independent 
item  of  damages  may  be  recovered,  when  sued  for 

with  others,  but  not  in  a  separate  action. 

It  is  a  rule  of  universal  acceptance  that  a  person 

17.  is  legally  liable  only  for  the  natural  and  proximate 
results  of  his  negligence. 

It  is  also  a  rule,  not  universal,  but  approved  by  the  de- 
cided weight  of  authority,  that  a  recovery  for  mental  suf- 
fering, which,   in  legal  parlance,   embraces  every 

18.  description  of  mental  injury,  can  only  be  had  in 
cases  where  the  negligent  act  has  been  the  proximate 

cause  of  some  degree  of  physical  injury;  a  broad  distinc- 
tion being  made  between  mental  suffering  that  is  attributa- 
ble to  the  negligent  act,  and  that  which  flows  directly  and 
naturally  from,  or  which  has  its  origin  or  exciting  cause  in, 
and  is  coincident  with,  the  physical  hurt.  Western  Union 
Tel  Co.  V.  Ferguson  (1900),  157  Ind.  64,  54  L.  R.  A. 
846;  Coy  v.  Indianapolis  Oas  Co.  (1897),  146  Ind.  655, 
664,  36  L.  R.  A.  535;  ^Yabash,  etc.,  B.  Co.  v.  Morgan 
(1892),  132  Ind.  430,  438;  Kalen  v.  Terre  Haute,  etc.,  R. 
Co.  (1897),  18  Ind.  App.  202,  63  Am.  St.  343;  Chicago 
City  R.  Co.  V.  Taylor  (1897),  170  111.  49,  57,  48  N.  E. 
831;  Ward  v.  West  Jersey,  etc.,  R.  Co.  (1900),  65  N.  J. 
L.  383,  47  Atl.  561,  and  illustrated  cases  cited ;  Wyman  v. 
Leavitt  (1880),  71  Me.  227,  36  Am.  Rep.  303 ;  Johnson  v. 
Wells,  Fargo  &  Co.  (1870),  6  Nev.  224,  3  Am.  Rep.  245; 
WaXker  v.  Boston,  etc..  Railroad  (1902),  71  K  H.  271,  51 
Atl.  918;  Consolidated  Traction  Co.  v.  Lamhertson  (1897). 
60  K  J.  L.  457,  38  Atl.  684;  6  Thompson,  Negligence  (2(i 
ed.),  §§7319,  7320,  and  notes. 
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Distress,  depression,  or  injury  of  any  kind  to  the  mind 

that  flows  from  a  secondary  or  remote  result  of  the  physical 

injury,  or  as  a  reflection,  as  some  of  the  cases  put 

19.  it,  or  from  a  subsequent  contemplation  and  brood- 
ing of  the  mind,  as  others  say,  is  not  the  subject  of 
actionable  damages.  Recovery  therefor  is  denied,  chiefly, 
perhaps,  for  want  of  some  reasonable  ground  for  admeas- 
urement of  the  damages.  Where  the  plaintiff  has  suffered 
a  physical  hurt  the  known  usual,  natural,  probable,  or  fre- 
quent consequence,  flowing  from  other  like  injuries,  form 
some  real  basis,  not  always  satisfactory,  but  generally  ac- 
cepted by  the  courts  as  a  foundation  whence  the  jury  may 
estimate  a  reasonable  compensation.  But  where  the  mental 
injury  is  not  shown  to  be  a  natural  and  direct  result  of  the 
physical  injury,  and  therefore  not  a  part  of  it,  but  a  remote 
consequence,  any  attempt  at  compensation  can  have  no  surer 
base  than  conjecture  and  speculation.  City  of  Columbus  v. 
Strassner  (1890),  124  Ind.  482, 489 ;  Linny.  Duquesne Bor- 
ough (1903),  204  Pa.  St.  551,  54  Atl.  341,  93  Am.  St.  800, 
and  illustrated  cases ;  Atchison,  etc.,  B.  Co.  v.  Chance  (1896), 
57  Kan.  40,  47,  45  Pac.  60;  Bovee  v.  Toim  of  Danville 
(1880),  53  Vt.  183,  190;  Keyes  v.  Minneapolis,  etc.,  B. 
Co.  (1886),  36  Minn.  290,  30  N.  W.  888;  Beath  v.  Rapid 
B.  Co.  (1899),  119  Mich.  512,  78  N.  W.  537;  6  Thomp- 
son, Negligence  (2d  ed.),  §7320. 

In  the  case  of  City  of  Columbus  v.  Strassner,  supra,  an 
instrujction  to  the  jury,  that  in  assessing  the  plaintiff's 
damages  they  might  take  into  consideration  "any  lack  of 
personal  enjoyment  occasioned  by  the  injury,"  was  held  to 
be  erroneous  for  want  of  a  substantial  basis  for  adjusting 
such  loss  by  a  monetary  standard. 

In  the  case  of  Linn  v.  Duquesne  Borough,  supra,  the  use 
of  the  plaintiff's  hands  had  been  permanently  impaired 
by  the  injury.  An  instruction  on  the  measure  of  damages 
allowed  the  jury  to  consider,  in  addition  to  the  physical 
and  mental  injury  caused  by  the  accident,  "the  humilia- 
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tion  and  regret  that  the  plaintiff  might  thereafter  feel  be- 
cause of  her  inability  to  attend  to  her  household  duties  and 
to  perform  the  services  she  had  before  performed  for  her 
husband."  The  quoted  part  of  this  instruction  was  held 
to  constitute  reversible  error. 

In  the  case  of  Atchison,  etc.,  R.  Co.  v.  Chance,  supra, 
it  was  held  to  be  error  in  the  court  to  refuse  to  strike  out 
testimony  to  the  effect  that  the  plaintiff  was  troubled  by 
the  sickness  and  confinement  of  his  wife,  and  the  fear  that 
he  would  leave  her  and  the  child  in  a  dependent  and  help- 
less condition. 

In  the  case  of  Bovee  v.  Town  of  Danville,  supra,  the 
plaintiff  suffered  a  miscarriage  from  the  accident,  and  the 
jury  was  directed  that  "any  suffering  occasioned  thereby, 
or  injury  to  her  feelings,"  etc.,  should  be  compensated. 
The  judgment  was  reversed  because  of  the  last  clause 
quoted,  the  court  saying:  "In  view  of  the  prominence 
given  the  fact  of  miscarriage,  the  jury  might  easily  under- 
stand that  the  plaintiff's  injured  feelings,  induced  by  re- 
flecting upon  her  calamity,  and  grieving  over  her  disap- 
pointed hopes,  was  a  matter  proper  for  their  considera- 
tion." 

In  the  case  of  Keyes  v.  Minneapolis,  etc.,  R.  Co.,  supra, 
it  was  held  that  anxiety  that  others  may  be  injured  from 
the  same  cause  is  an  improper  consideration  for  the  jury. 

The  case  of  Beaih  v.  Rapid  R.  Co.,  supra,  holds  that  the 
mental  strain  and  anxiety  of  the  plaintiff  occasioned  by 
the  postponement  of  her  marriage,  as  an  enforced  result 
of  her  injury,  is  not  a  proper  subject  for  damages  under  a 
general  averment  of  damages  for  mental  suffering. 

That  part  of  the  instruction  complained  of  is  governed 
by  the  same  principle  that  rules  the  foregoing  cases.  The 
jury  in  the  preceding  part  of  the  charge  had  been 
20.  directed,  if  they  found  for  the  plaintiff,  to  compen- 
sate her  for  all  medical  attention,  nursing,  for 
moneys  expended  for  medical  and  surgical  appliances,  and 
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for  such  sums  as  she  may  reasonably  be  expected  to  expend 
in  the  future  for  such  purposes,  for  all  loss  of  earning 
capacity,  past  and  future,  and  "for  all  bodily  pain  and 
mental  suffering  which  she  has  suffered  as  a  result  of  her 
injuries,  if  any,  or  you  shall  find  from  the  evidence  she 
may  reasonably  be  expected  to  endure  in  the  future."  Here 
the  instruction  should  have  stopped  for  two  reasons:  (1) 
Being  deprived  of  freedom  of  action,  and  social  in- 

21.  tercourse  with  her  friends,  if  an  injury  to  the  plain- 
tiff proper  to  be  considered,  it  was  so  because  of 

regrets  and  sadness,  resulting  from  such  loss,  unfavorably 
affecting  her  peace  of  mind,  and  was  therefore  embraced 
within  the  general  term,  "all  mental  suffering,"  and 
covered  by  the  preceding  part  of  the  charge.  (2)  Unhap- 
piness  resulting  from  impaired  freedom  of  action,  and 
from  being  deprived  of  social  intercourse  with  friends, 
without  special  plea  or  proof,  cannot  be  held  to  have  their 
origin  or  inception  in  the  physical  injury,  but  will  be  pre- 
sumed to  have  flowed  from  contemplation,  or  brooding  over 
the  bodily  hurt.  Such  damages  rest,  not  upon  the  bodily 
injury,  but  wholly  upon  sentiment,  and  the  mental  charac- 
teristics of  the  particular  plaintiff.  They  carry  us  into  a 
field  of  hopeless  uncertainty.  If  allowed  for  the  two  causes 
specified,  then  why  not  for  being  deprived  of  the  church, 
the  dance,  the  theater,  and  the  like  ?  And  by  what  rule  of 
observation,  experience,  or  money  standard  shall  the  courts 
be  guided  in  rendering  compensation  ? 

It  may  be  that  the  verdict  would  have  been  the  same  if 
the  objectionable  part  of  charge  thirteen  had  not 

22.  been  given,  but  we  do  not  know  it,  and  the  appeal 
must  therefore  be  sustained. 

Judgment  reversed,  with  an  instruction  to  grant  appel- 
lant a  new  trial. 
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City  of  Decatur  v.  McBIean.  I^^o     143 

[No.  20,839.    Filed  October  25,  1906.] 

1.  Appeal  and  Error. — Several  Demurrer, — Single  Exception. — 
Several  Assignments. — Where  a  several  demurrer  was  filed  and 
overruled  to  a  complaint  in  three  parag^raphs  "to  which  ruling 
of  the  court  the  defendant  excepted,"  such  exception  relates  to 
each  paragraph  and  properly  questions  the  sufiiciency  of  each. 
Whitesell  v.  Strickler,  post,  602,  followed,     p.  253. 

2.  Pleading. — Complaint. — Municipal  Corporations. — City  Engi- 
neers.— Special  Engineers. — Defense. — A  complaint  showing 
that  defendant  city  employed  the  plaintiff  as  a  special  civil 
engineer  for  one  year  at  a  certain  compensation  is  not  bad  as 
showing  an  attempt  by  the  city  to  employ  an  engineer  to  do 
the  duties  of  the  city  engineer,  as  provided  by  §3476  Bums 
1901,  providing  for  the  appointment  of  a  city  engineer,  the  facts 
of  such  attempt,  if  available,  being  a  defense  to  be  specially 
answered,      p.  254. 

3.  Contracts. — Frauds,  Statute  of. — Municipal  Corporations. — 
Engineers. — A  contract  providing  that  the  plaintiff  should 
serve  defendant  city  as  a  special  civil  engineer  for  one  year  at 
a  certain  compensation,  is  not  within  the  statute  of  frauds  as 
provided  by  §6229  Burns  1901,  cl.  5,  §4904  R.  S.  1881,  such 
provision  having  no  application  to  contracts  which  may  or  may 
not  be  performed  within  one  year.    p.  254. 

4.  Same. — Municipal  Corporations. — Statutory  Procedure. — Ordi- 
nances.— Resolutions. — Written. — In  the  absence  of  a  special 
statutory  method  of  doing  their  work,  municipal  corporations 
may  contract  for  the  performance  thereof  the  same  as  indi-* 
viduals;  and  such  contracts  may  be  by  ordinance  or  resolution, 
oral  or  in  writing,    p.  255. 

6.  Municipal  Corporations. — Special  Civil  Engineers. — Power 
to  Appoint. — Discretion. — Review  of. — The  power  to  employ  a 
special  civil  engineer  is  discretionary  with  a  city  council,  an 
abuse  of  which  discretion  being  subject  to  judicial  review, 
p.  256. 

6.  Pleading. — Complaint. — Municipal  Orders. — Actions  Upon. — 
A  complaint  counting  on  a  city  order  properly  signed  by  the 
mayor  and  attested  by  the  city  treasurer  states  a  good  cause  of 
action,    p.  256. 

7.  Municipal  Corporations.  —  Orders.  —  Execution.  —  Under 
§8504  Bums  1901,  §3069  R.  S.  1881  the  execution  of  a  valid 
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city  order  requires  the  signatures  of  the  mayor  and  city  clerk, 
and  the  failure  of  either  to  sign  same  renders  it  invalid,    p.  257. 

8.  Municipal  Corporations. — Treasurers. — Refusal  to  Pay. — 
Orders  Not  Signed  by  Mayor. — It  is  the  duty  of  a  city  treasurer 
to  refuse  to  pay  a  city  order  not  signed  by  the  mayor  or  city 
clerk,     p.  258. 

9.  Same.  —  Civil  Engineers.  —  Employment.  —  Evidence. — Suffi- 
ciency.— Public  Officers. — ^Where  a  special  committee  of  the  city 
council  was  appointed  to  contract  for  the  services  of  a  civil  en- 
gineer and  they  contracted  with  plaintiff,  who  was  a  county 
surveyor,  at  a  certain  compensation,  which  employment  was 
reported  orally  to  the  council;  and  plaintiff  performed  the  re- 
quired services,  the  council  paying  the  salary  ag^reed  upon,  but 
not  the  additional  per  cent  provided,  the  plaintiff  is  entitled  to 
recover  such  additional  per  cent.    p.  258. 

10.  Appeal  and  Error. — Judgment. — Complaint. — Paragraphs. 
— One  Insufficient. — A  judgment  resting  upon  a  complaint  in 
three  paragraphs,  one  of  which  is  insufficient  and  to  which  a 
demurrer  was  overruled,  will  be  reversed  where  it  does  not 
affirmatively  appear  that  such  judgment  rests  upon  the  good 
paragraphs,    p.  260. 

From  Superior  Court  of  Allen  County;  Owen  N.  Hear 
tan.  Judge. 

Action  by  Qeorge  E.  McKean  against  the  City  of  De- 
catur. From  a  judgment  for  plaintiff,  defendant  appeals. 
Transferred  from  Appellate  Court  under  §1337u  Bums 
1901,  Acts  1901,  p.  590.    Reversed. 

Henry  Colerick  and  L.  J.  Ninde,  for  appellant. 
Shaffer  Peterson,  John  C.  Moran  and  Clark  J.  Lutz,  for 
appellee. 

Jordan,  C.  J. — Appellee  commenced  this  action  in  tiie 
Adams  Circuit  Court  to  recover  against  the  city  of  Decatur 
for  services  rendered  as  a  special  civil  engineer.  On  change 
of  venue  the  cause  was  tried  in  the  Superior  Court  of  AUen 
County. 

The  complaint  is  in  three  paragraphs.  The  first  sub- 
stantially alleges  the  following  facts:  On  April  22,  1903, 
appellee  contracted  with  the  common  council  of  the  city  of 
Decatur  to  serve  in  its  employ  as  a  special  engineer.     It 
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was  agreed  between  him  and  said  city,  through  its  conunon 
council,  that  he  was  to  perform  services  for  the  city  as  a 
special  engineer,  for  a  period  of  one  year,  on  all  contract 
work  let  by  the  cily,  in  addition  to  the  work  and  services 
usually  performed  by  a  city  civil  engineer.  It  was  further 
agreed  that,  as  a  compensation  for  his  services  for  said  year, 
he  was  to  receive  from  and  be  paid  by  said  city  $40  per 
month,  and  in  addition  to  this  he  was  to  receive,  as  a  further 
compensation,  one  per  cent  on  all  work  and  contracts  let  by 
the  city  when  the  aggregate  of  such  contracts  and  work  ex- 
ceeded $15,000 ;  but  if  the  contracts  or  work  let  by  the  city 
during  said  year  of  his  employment  did  not  exceed  $15,000, 
he  was  to  receive  only  $40  per  month.  It  is  shown  that 
he  entered  into  the  employment  of  the  city  under  this  con- 
tract, and  during  the  year  for  which  he  was  employed  he 
prepared  and  furnished  for  the  use  of  the  city  all  plans  and 
specifications,  and  did  all  of  its  work  of  civil  engineering; 
that  the  work  let  by  said  city  during  said  year  in  the  way 
of  street  improvements  and  upon  which  he  performed  the 
services  of  civil  engineer  was  in  the  aggregate  $57,959.53, 
from  which,  after  deducting  $15,000,  there  remained  $42,- 
959.53,  upon  which  he  was  entitled  under  his  contract  to 
receive  and  be  paid  by  the  city  one  per  cent  on  said  sum, 
amounting  to  $429.59.  This  sum  is  now  due  and  wholly 
unpaid  to  him.    Wherefore  he  demands  judgment,  etc. 

The  second  paragraph  alleges  the  same  facts  as  those 
averred  in  the  first,  but  in  addition  thereto  it  is  shown  that 
on  May  3,  1904,  appellee  made-  out  an  itemized  bill  and 
account  for  the  amount  due  and  owing  to  him  by  the  city, 
which  bill  was  fully  verified  by  him  before  the  clerk  of 
appellant  city,  and  was  filed  in  the  office  of  said  official; 
that  on  May  17,  1904,  this  bill  was  presented  to  the  com- 
mon council  of  said  city  at  its  regular  session,  and  said 
body,  after  considering  the  same,  allowed  said  claim  in 
favor  of  appellee,  and  thereupon  the  clerk  of  the  city  drew 
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and  signed  an  order  or  warrant  for  the  amount  of  said 
claim  so  allowed,  payable  to  appellee ;  that  he  receipted  for 
said  warrant  and  presented  it  to  the  mayor  of  said  city  for 
his  signature;  that  the  mayor,  however,  refused  to  sign  it, 
and  appellee  then  presented  the  warrant  to  the  treasurer  of 
appellant  city,  who  refused  to  pay  the  same,  for  the  reason 
that  it  had  not  been  signed  by  the  mayor ;  that  said  claim 
is  still  due  and  unpaid.  Wherefore  judgment  is  demanded 
for  $500  and  all  proper  relief. 

The  third  paragraph  is  founded  on  what  purports  to  be 
an  order  or  warrant  of  the  city  of  Decatur  in  favor  of 
appellee  for  $429.59,  which  amount  had  been  duly  allowed 
by  its  common  council  on  May  17,  1904,  on  account  of 
services  which  appellee  had  rendered  for  the  city  as  a  spe- 
cial civil  engineer.  It  is  further  alleged  that  the  clerk  of 
said  city  on  May  18,  1904,  issued  to  appellee  a  warrant  or 
order  for  said  sum  so  allowed  by  the  common  council.  It 
is  averred  that  a  copy  of  said  warrant,  marked  exhibit  A, 
is  filed  with  and  made  a  part  of  the  paragraph  in  question. 
It  is  further  alleged  that  after  appellee  received  said  war- 
rant he  presented  the  same  to  the  treasurer  of  the  city  and 
demanded  payment  thereof;  that  the  treasurer  refused  to 
pay  said  warrant,  and  that  said  sum  of  $429.59,  together 
with  the  interest  thereon,  is  due  and  wholly  unpaid. 
Wherefore  judgment  is  demanded,  etc.  A  copy  of  said 
order  is  as  follows: 

"No.  5,795.     General  Fund.  $429.59. 

Office  of  City  Clerk, 
Decatur,  Indiana,  May  18,  1904. 

To  the  Treasurer  of  the  city  of  Decatur : 

Pay  to  George  E.  McKean  or  order  $429.59.  Date 
of  allowance  5-17-1904.  Services  as  City  Civil  En- 
gineer. 

Attest:  D.  M.  Hower,  City  Clerk. 

,  Mayor.*^ 
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Appellant  demurred  separately  and  severally  to  the  first, 
second,  and  third  paragraphs  of  the  complaint  on  the 
ground  that  neither  of  said  paragraphs  states  facts  suffi- 
cient to  constitute  a  cause  of  action  against  the  defendajit. 
The  record  recites  that  this  demurrer  was  "overruled  as  to 
each  paragraph  of  the  complaint,  to  which  ruling  of  the 
court  the  defendant  excepted." 

Appellant  filed  an  answer  in  six  paragraphs,  to  which 
no  demurrer  appears  to  have  been  filed,  and  no  question  is 
raised  in  respect  thereto.  Upon  the  issues  joined  there  was 
a  trial  by  the  court  and  a  general  finding  in  favor  of  appel- 
lee to  the  effect  that  the  general  allegations  of  his  complaint 
were  true,  and  that  he  was  entitled  to  recover  the  sum  of 
$429.59.  There  was  a  motion  for  a  new  trial,  assigning, 
among  other  reasons  therefor,  the  statutory  grounds.  This 
motion,  over  appellant's  exception,  was  denied,  and  a 
judgment  in  favor  of  appellee  was  rendered  upon  the  find- 
ing. 

The  errors  discussed  and  relied  upon  for  a  reversal  of 

the  cause  relate  to  the  overruling  of  the  demurrer  to  each 

paragraph  of  the  complaint  and  to  the  insufficiency 

1.  of  the  evidence  to  support  the  finding  of  the  trial 
court.  Counsel  for  appellee,  however,  contend  that 
the  alleged  errors  arising  out  of  the  ruling  on  the  demurrer 
to  each  paragraph  of  the  complaint  present  no  question  for 
review,  for  the  reason  that  the  exception  reserved  by  appel- 
lant is  en  gros.  In  support  of  this  contention  they  cite 
Southern  Ind.  R.  Co.  v.  Harrell  (1904),  161  Ind.  689,  63 
L.  K.  A.  460.  It  may  be  said,  however,  that  this  case,  and 
also  Noonan  v.  Bell  (1902),  159  Ind.  329,  on  the  point  in 
question,  were  expressly  disapproved  in  Whitesell  v.  Strick- 
ler  (1907),  post,  602. 

It  will  be  noted  that  the  demurrer  in  the  case  at  bar  was 
addressed  separately  and  severally  to  the  first,  second,  and 
third  paragraphs  of  the  complaint,  on  the  ground  that  not 
one  stated  facts  sufficient,  etc.,  which  demurrer,   as  the 
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record  recites,  was  by  the  court  overruled  as  to  each  para- 
graph of  the  complaint,  to  which  ruling  of  the  court  the 
defendant  excepts.  Under  the  circumstances,  the  excep- 
tion manifestly  was  reserved  and  applied  separately  to  each 
of  the  paragraphs  designated  in  the  demurrer,  and  is  there- 
fore sufficient.     Whiiesell  v.  Strickler,  supra. 

Appellant's  counsel  assail  the  first  paragraph  of  the  com- 
plaint, first,  on  the  ground  that  under  the  facts  therein 
alleged  it  is  shown  that  the  employment  of  appellee 

2.  by  appellant's  common  council  was  an  attempt  on 
the  part  of  said  council  to  provide  for  the  perform- 
ance of  the  regular  duties  of  a  city  civil  engineer,  contrary 
to  the  general  provisions  of  §3476  Bums  1901,  Acts  1901, 
p.  114,  which  constitutes  a  part  of  the  governing  law  under 
which  appellant  city  was  organized  and  is  operating.  This 
section  provides  that  "the  officers  of  such  city  shall  consist 
of  a  mayor,  *  *  *  civil  engineer,'*  etc.  The  facts, 
however,  as  alleged  in  the  first  paragraph  of  the  complaint, 
do  not  even  tend  to  support  counsels'  first  contention.  If, 
as  counsel  seemingly  insist,  appellant,  at  the  time  it  em- 
ployed appellee  to  serve  as  a  special  engineer,  had  a  regu- 
larly appointed  and  acting  civil  engineer  appointed  under 
this  statute,  then  such  facts,  if  available,  should  have  been 
set  up  by  way  of  answer,  for  it  is  evident  that  no  facts 
tending  to  sustain  counsels'  contention  are  exhibited  by  the 
paragraph  in  question.  In  fact,  it  may  be  said  that  there  is 
an  entire  absence  in  the  complaint  of  anything  going  to 
show  that  the  employment  of  appellee  by  the  common  coun- 
cil was  an  attempt  upon  the  part  of  that  body  unlawfully 
to  interfere  with  the  duties  conferred  by  law  on  appellant's 
civil  engineer. 

Appellant's  counsel  advance  as  a  second  proposition  that 

the  first  paragraph  is  also  bad  because,  by  the  facts  therein 

averred,  it  affirmatively  appears  that  the  contract 

3.  or  agreement  under  which  appellee  was  employed 
by  the  city  was  not  in  writing,  and  was  not  to  be 
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performed  within  one  year  from  the  making  thereof,  and, 
therefore,  it  is  argued  that  the  case  falls  within  the  fifth 
subdivision  of  §6629  Bums  1901,  §4904  R  S.  1881,  the 
same  being  a  part  of  our  statute  of  fjauds.  But  counsel 
are  mistaken  in  their  contention  that  the  facts  alleged  show 
that  the  contract  by  which  appellee  was  employed  to  do  the 
work  in  controversy  was  one  which,  under  the  agreement 
of  the  parties  thereto,  was  not  to  be  performed  within  one 
year  after  the  making  thereof.  On  the  contrary,  it  is  dis- 
closed that  appellee  was  employed  to  serve  appellant  for 
one  year  only.  This  provision  of  our  statute  of  frauds  has 
no  application  to  contracts  which  may  or  may  not  be  per- 
formed within  one  year.  Piper  v.  Fosher  (1890),  121 
Ind.  407;  Durham  v.  Hiait  (1891),  127  Ind.  614;  Hinkle 
V.  Fisher  (1886),  104  Ind.  84.  It  manifestly  follows  that 
neither  of  the  above  objections  urged  by  counsel  to  the  first 
paragraph  of  the  complaint  is  sustained. 

It  is  further  insisted,  however,  that  this  paragraph  is 
also  insufficient  because,  (1)  it  does  not  appear  from  the 
facts  therein  alleged  that  the  common  council  ever  ordered, 
authorized,  or  ratified  the  payment  to  appellee  of  any  per 
cent;  (2)  that  the  council  could  not  enter  into  a  contract 
in  regard  to  the  payment  of  the  salary  or  wages  of  a  public 
officer  so  uncertain  as  a  percentage  of  the  amount  of  im- 
provements made  by  the  city  during  the  year. 

The  first  and  second  paragraphs  of  the  complaint,  how- 
ever, do  not  proceed  upon  the  theory  that  appellee  was 
appellant's  regular  civil  engineer,  whose  appoint- 

4.  ment  or  election  is  provided  for  by  the  governing 
statute  under  which  appellant  was  organized,  and 
whose  annual  salary  is  authorized  to  be  fixed  by  §3540 
Bums  1901,  §3106  R.  S.  1881.  For  aught  appearing  to 
the  contrary,  appellant  city  at  the  time  may  have  had  no 
regular  civil  engineer,  and  may  have  employed  appellee, 
not  to  perform  all  and  singular  the  duties  conferred  by  law 
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upon  such  an  oflBcer,  but  only  as  an  employe  to  serve  it  in 
special  business  matters  where  the  skill  of  a  civil  engineer 
was  required.  It  may  be  said  that  in  regard  to  all  con- 
tracts which  fall  within  the  ordinary  corporate  powers  of 
a  city  organized  under  the  laws  of  this  State,  and  in  re- 
spect to  which  no  statutory  requirements  or  mode  of  pro- 
cedure are  provided,  the  city  will  be  bound  by  its  contracts, 
whether  the  same  relate  to  the  employment  of  persons,  or 
to  transactions  of  other  business  matters  pertaining  to  the 
city's  affairs,  and  in  the  making  of  such  contracts  the  pro- 
cedure of  the  common  council  need  not  be  by  resolution  or 
ordinance,  and,  in  the  absence  of  any  statute  requiring  the 
same,  it  is  not  essential  to  the  enforcement  thereof  that 
such  a  contract  be  in  writing.  This  is  a  well-settled  propo- 
sition. City  of  Logansport  v.  Dyheman  (1888),  116  Ind. 
15,  and  authorities  cited;  Wilt  v.  Town  of  Redkey  (1902), 
29  Ind.  App.  199,  and  cases  cited;  Town  of  Gosport  v. 
Pritchard  (1901),  166  Ind.  400;  Cullen  v.  Town  of  Car- 
thage (1885),  103  Ind.  196,  63  Am.  Rep.  504. 

In  fact,  the  principle  asserted  in  these  cases  appears  to 

rule  the  question  in  regard  to  the  employment  of  appellee, 

at  least  so  far  as  it  arises  on  demurrer.    Ordinarily 

6.  the  question  in  regard  to  his  employment  by  appel- 
lant's common  council  to  do  the  work  which  he 
alleges  he  performed  was  a  matter  which,  under  the  law, 
rested  in  the  sound  discretion  of  said  council,  an  abuse  of 
which  would  be  subject,  however,  to  a  judicial  review.  We 
conclude  that  the  first  and  second  paragraphs  of  the  com- 
plaint are  sufficient  on  demurrer. 

As  previously  stated,  the  third  paragraph  is  based  upon 

what  purports  to  be  a  warrant  or  order  drawn  by  appellant 

upon  its  treasurer  for  $429.59,  payable  to  appellee 

6.     or  order.     This  warrant,  under  the  word  "attest," 

bears  the  signature  of  the  city  clerk,  but  does  not 

contain  the  signature  of  the  mayor,  the  name  of  that  official 
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being  left  in  blank.  Counsel  for  appellant  assail  the  suffi- 
ciency of  this  paragraph  as  a  cause  of  action  upon  the  war- 
rant which  was  filed  therewith  and  made  a  part  thereof, 
for  the  reason  that  the  warrant  has  not  been  signed  by  the 
mayor,  as  required  by  the  statute.  In  support  of  the  suffi- 
ciency of  this  paragraph  counsel  for  appellee  rely  upon  the 
holding  of  this  court  in  City  of  Connersville  v.  Conners- 
ville  Hydraulic  Co.  (1882),  86  Ind.  184.  It  is  true  that 
in  that  appeal  this  court  held  that  a  city  organized  under 
the  general  laws  of  this  State  may  be  sued  upon  a  warrant 
drawn  upon  its  treasurer  by  the  proper  officers.  It  was 
held,  and  properly  so,  that  such  a  warrant  or  order  is  evi- 
dence of  the  city's  indebtedness,  upon  which  the  holder 
thereof  may  maintain  an  action;  but  the  one  involved  in 
that  case  was  signed  by  the  mayor  of  the  city,  and  was 
countersigned  or  attested  by  the  city  clerk.  Judge  Elliott, 
in  passing  upon  the  question  relative  to  the  sufficiency  of 
the  warrant  to  constitute  a  right  of  action  against  the  city, 
quoted  with  approval  from  1  Dillon,  Mun.  Corp.  (4th  ed.), 
§502,  as  follows:  "Coimty  and  city  orders  signed  by  the 
proper  officers  are  prima  facie  binding  and  legal.  These 
officers  will  be  presumed  to  have  done  their  duty.  Such 
orders  make  a  prima  facie  cause  of  action.  Impeachment 
must  come  from  the  defendant."  To  the  same  effect  is  the 
decision  of  this  court  in  Board,  etc.,  v.  Da/y  (1862),  19 
Ind.  450. 

Section  3504  Bums  1901,  Acts  1867,  p.  33,  §22,  which 
is  a  part  of  the  general  governing  statute  relative  to  cities, 

provides  that  "the  clerk  shall  draw  all  orders  upon 
7.     the  treasury  of  such  city,  which  shall  be  signed  by 

the  mayor  and  countersigned  by  him ;  but  no  order 
Bhall  be  drawn  upon  the  treasury  except  upon  an  allow- 
ance made  by  the  common  council,  or  when  the  same  is 
fixed  by  law  or  the  ordinances  of  such  city.'^  This  statute 
requires  the  clerk  of  the  city  to  countersign  all  warrants 
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drawn  by  him  for  the  purpose  of  attesting  the  authenticity 
of  the  mayor's  signature.  But  the  signature  of  the  clerk 
alone  to  the  warrant,  in  the  absence  of  that  of  the  mayor, 
is  not  sufficient  to  make  it  a  legal  demand  against  the  city 
or  its  treasurer. 

In  ^addition  to  other  legal  requirements  to  render  such 

warrants  valid  and  binding  upon  the  city,  they  must  be 

signed  by  the  officers  prescribed  by  the  statute,  and 

8.  in  the  absence  of  the  signatures  of  these  officials  it 
becomes  the  duty  of  the  city  treasurer  to  refuse  the 

payment  thereof.  1  Abbott,  Mun.  Corp.,  §§226,  231.  For 
the  reason  that  the  warrant  upon  which  the  third  para- 
graph is  founded  was  not  signed  by  the  mayor  of  the  city, 
as  required  by  the  statute,  it  must  be  held  invalid,  and  con- 
stitutes no  legal  demand  or  obligation  against  appellant, 
iand  the  trial  court,  therefore,  erred  in  overruling  the  de- 
murrer to  this  paragraph  of  the  complaint 

While  there  is  some  conflict  in  the  evidence,  nevertheless 

it  may  be  said  to  establish  the  following  facts :   Appellant 

city  is  incorporated  under  the  general  laws  of  this 

9.  State  and  has  a  population  of  four  thousand  and 
over.    In  March,  1903,  its  regularly  appointed  and 

qualified  civil  engineer  died.  In  the  month  of  April  fol- 
lowing, the  city  being  without  a  civil  engineer,  the  common 
council,  having  in  contemplation  the  making  of  many  pub- 
lic improvements  during  the  ensuing  year,  deemed  it  neces- 
sary to  employ  a  competent  civil  engineer  to  make  the 
grades,  levels,  etc.,  for  such  improvements.  Accordingly 
the  council,  at  a  regular  session  held  about  April  22,  1908, 
on  motion  ordered  that  the  mayor  of  the  city  appoint  a 
committee  of  three  of  the  members  of  the  common  council 
to  employ  a  special  engineer  to  make  the  grades  and  levels 
for  the  general  improvements  to  be  made  by  the  city.  This 
committee  was  appointed  by  the  mayor,  and  at  a  subse- 
quent meeting  of  the  council  it  reported  to  that  body  that 
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it  had  secured  from  Qeorge  E.  McKean,  a  resident  of  said 
city  of  Decatur,  ^^a  promise  to  make  surveys,  plans,  and 
specifications  for  all  city  improvements  to  be  made  by  said 
common  council,  and  to  do  all  said  work  under  special 
employment  by  the  common  council."  The  committee  then 
recommended  in  its  report  that  the  council  employ  appel- 
lee to  do  and  perform  all  the  engineering  for  the  public 
works  then  under  construction,  and  thereafter  to  be  con- 
structed, under  said  council,  and  further  requested  that 
said  committee  be  instructed  to  enter  into  a  contract  and 
employ  appellee.  This  report  appears  to  have  been  received 
and  approved  by  the  council.  The  committee  accordingly 
employed  appellee,  and  the  compensation  to  be  paid  to  him 
for  his  services,  as  finally  fixed  and  agreed  upon  between 
him  and  said  committee,  was  to  be  $40  per  month,  pro- 
vided the  improvements  made  by  the  city  did  not  exceed 
in  amount  during  the  year  $16,000.  On  all  amounts  of 
improvements  made  in  excess  of  $16,000  he  was  to  receive, 
in  addition  to  the  $40  per  month,  one  per  cent. 

There  is  a  conflict  in  the  evidence  as  to  whether  the  com- 
mittee reported  to  the  council  in  regard  to  the  compensation 
which  it  had  agreed  to  pay  appellee  for  his  services  as  spe- 
cial engineer.  There  is,  however,  evidence  to  show  that 
the  committee  made  a  verbal  report  to  the  council  as  to  the 
compensation  which  it  had  agreed  to  pay  appellee  for  his 
services,  but  no  record  appears  to  have  been  made  of  this 
report.  Appellee,  without  taking  any  oath  of  office  or  giv- 
ing any  bond,  entered  into  the  employ  of  the  city  and  served 
it  for  a  period  of  one  year,  performing  all  the  work  which 
he  was  directed  to  do  by  the  city.  He  was  allowed  by  the 
council  and  paid  each  month  $40,  and  at  the  end  of  the 
year  for  which  he  was  employed  his  services  were  termi- 
nated by  the  common  council. 

The  improvements  made  by  the  city  for  which  he  did  the 
surveying,  etc.,  were  all  completed  according  to  the  plans 
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and  specifications  which  he  made,  and  it  appears  that  his 
work  was  performed  to  the  full  satisfaction  of  the  common 
oonnciL 

At  the  time  of  his  employment  he  was  the  regularly 
elected  and  qualified  surveyor  of  Adams  county,  in  which 
appellant  city  is  situated.  During  the  year  of  his  employ- 
ment the  city  made  improvements  to  the  value  and  sitaiount 
of  $57,959.53,  upon  which  he  performed  the  work  of  a 
civil  engineer.  After  deducting  $15,000  from  the  amount, 
there  remained  $42,969.53,  upon  which,  under  the  contract 
of  his  employment,  he  was  entitled  to  one  per  cent,  such 
percentage  being  $429.59,  the  amount  for  which  the  judg- 
ment was  rendered.  Upon  the  termination  of  his  services 
he  presented  to  the  common  council  of  the  cily  a  claim  for 
said  amount,  which  claim,  after  being  duly  considered  by 
that  body,  was  allowed,  and  the  clerk  drew  and  signed  a 
warrant  thereon  upon  the  city  treasurer.  This  warrant,  as 
the  evidence  shows,  the  mayor  refused  to  sign,  and  the 
treasurer  accordingly  refused  to  pay.  This  warrant  was 
introduced  in  evidence  by  appellee,  and  is  the  same  war- 
rant upon  which  the  third  paragraph  of  the  complaint  is 
founded. 

We  find  suflScient  evidence  to  support  the  finding  either 

on  the  first  or  second  paragraphs  of  the  complaint     The 

finding  of  the  court,  as  previously  stated,  is  gen- 

10.  eral,  and  there  is  nothing  in  the  record  proper  to 
show  that  the  judgment  does  not  rest  upon  the  third 
paragraph  of  the  complaint,  which  we  hold  insufficient  on 
demurrer.  We  cannot  resort  to  conflicting  evidence,  and 
explore  the  same  in  an  attempt  to  discover  whether  the 
ruling  of  the  court  on  the  demurrer  to  the  paragraph  in 
question  was  harmless  to  appellant  This  rule  is  firmly 
settled  by  a  long  line  of  decisions  of  this  court  Pennsyl- 
vania Co.  V.  Poor  (1885),  103  Ind.  553,  and  cases  cited; 
Byan  v.  Hurley  (1889),  119  Ind.  115,  and  cases  cited; 
BdUimore,  etc.,  B.  Co.  v.  Jones  (1902),  168  Ind.  87,  and 


Digitized  by 


Google 


MAY  TERM,  1906.  261 


Grand  Trunk,  etc,  R.  Co.  v.  Railroad  Com.,  etc.— 167  Ind.  261. 

cases  cited;  Lake  Erie,  etc.,  R.  Co.  v.  McPall  (1906),  166 
Ind.  574,  and  cases  cited ;  Elliott,  App.  Proc.,  §638. 

For  the  error  of  the  court  in  overruling  the  demurrer 
to  the  third  paragraph  of  the  complaint  the  judgment  is 
reversed,  with  instructions  to  the  lower  court  to  sustain  the 
demurrer  to  this  paragraph,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 


Grand  Trunk  Western  Railway  Company  v. 
Railroad  Commission  of  Indiana  et  al. 

[No.  20,769.    Filed  October  25,  1906.] 

1.  Appeal  and  Error. — Railroads. — Interlocking  Devices. — Stat- 
utes.— An  appeal  from  a  decision  in  a  suit  to  revise  and  review 
the  action  of  the  railroad  commission^  brought  under  the  act 
of  1905  (Acts  1905,  p.  83,  §6,  §5405f  Bums  1905),  if  such  a 
suit  can  be  maintained,  lies  to  the  Appellate  Court  and  not  to 
the  Supreme  Court,    p.  262. 

2.  Same.— rran«/cr. — Jurisdiction. — Where  an  appeal  is  taken 
to  the  Supreme  Court  and  jurisdiction  is  in  the  Appellate  Court, 
such  appeal  will  be  transferred  to  the  Appellate  Court,    p.  262. 

From  LakiB  Circuit  Court;  W,  C.  McMahan,  Judge. 

Suit  by  the  Grand  Trunk  Western  Railvsray  Company 
against  the  Railroad  Commission  of  Indiana,  and  others. 
From  a  decree  for  defendants,  plaintiff  appeals.  Trams- 
f erred  to  Appellate  Court. 

Anderson,,  Parker  &  CrabiU,  for  appellant 

E.  C.  Field,  J,  B.  Peterson,  H.  B.  Eurrie  and  (7.  V. 
McAdams,  for  appellees. 

Monks,  J. — The  Chicago,  Indianapolis  &  Louisville 
Railway  Company,  known  as  the  "Monon,"  filed  with  the 
railroad  commission  of  this  State  a  petition  against  appel- 
lant and  another  railroad  company  under  the  act  of  1897 
(Acts  1897,  p.  237,  §§5158a-5168h  Bums  1901),  to  com- 
pel the  construction,  operation,  and  maintenance  of  an  in- 
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terlocking  device  at  points  in  Lake  county,  Indiana,  where 
said  railroads  cross  the  track  of  the  Monon.  The  railroad 
commission  granted  the  prayer  of  said  petition  and  appor- 
tioned among  the  parties  the  cost  of  installing,  maintaining, 
and  operating  said  interlocking  switch. 

This  suit  was  brought  by  appellant  in  the  court  below  to 

review  and  revise  said  action  of  the  railroad  commission, 

and  purports  to  be  brought  imder  the  provisions  of 

1.  section  six  of  the  railroad  commission  act   (Acta 
1906,  p,  83,  §5406f  Bums  1905).    Final  judgment 

on  demurrer  to  the  amended  complaint  was  rendered 
against  appellant  Said  section  six  expressly  provides  that 
appeals  from  judgments  of  the  circuit  or  superior  courts, 
rendered  in  proceedings  under  said  section  six,  shall  be  to 
the  Appellate  Court.  In  ordering  this  transfer,  we  do  not 
decide  that  an  action  can  or  cannot  be  brought  under  said 
section  six  to  review  and  revise  the  action  of  the  railroad 
commission  in  proceedings  under  the  interlocking  switch 
act  (Acts  1897,  supra),  as  that  is  a  question  for 

2.  the  determination  of  the  Appellate  Court     This 
appeal   is  therefore  transferred  to  the  Appellate 

Court 


Wabash  River  Traction  Company  v.  Baker. 

[No.  20,788.     Filed  June  7,   1906.     Rehearingr  denied   October 

25,  1906.] 

1.  Carriers. — Street  Railroads. — Passengers  Alighting  from 
Moving  Train, — Contributory  Negligence. — The  question  of  the 
contributory  negligence  of  a  woman  who,  on  account  of  the 
crowded  condition  of  a  street  car,  sat  on  an  improvised  seat 
in  the  rear  doorway  and  who  stepped  on  the  lower  step  as  the 
car  was  coming  to  a  stop  and  was  thrown  therefrom  by  a  sud- 
den start,  is  for  the  jury.    p.  264. 

2.  Trial. — Instructions. — Street  Railroads, — Care  Requiredr^ 
An  instruction,  in  an  action  by  a  passenger  against  a  street 
railroad  company  for  damages  for  personal  injuries,  that  a 
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higher  degree  of  care  is  imposed  upon  street  railroad  companies 
than  steam  railroad  companies,  is  erroneous.  Anderson  ▼.  CiU' 
zena  SU  R.  Co.,  12  Ind.  App.  194,  disapproved,    p.  265. 

3.  Trial. — Instruetiona. — Carriers, — Street  Railroads. — Care  Re- 
quired.— ^An  instruction  that  it  is  the  duty  of  a  street  railroad 
company  to  carry  its  passengers  to  their  destination  and  set 
them  down  as  safely  as  the  conveyance  employed  and  the  cir- 
cumstances of  the  case  will  permit,  is  correct,    p.  266. 

4.  Same. — Instructions. — Carriers. — Street  Railroads. — Care  Re- 
quired.— ^An  instruction  that  street  railroad  companies  are 
bound  to  use  greater  care  toward  passengers  than  steam  rail- 
road companies  is  not  misleading,  where  the  jury  is  further 
instructed  that  street  railroad  companies  are  not  insurers  of 
the  safety  of  their  passengers  and  are  liable  only  when  they 
fail  to  exercise  the  highest  degree  of  care  to  secure  their  pas- 
sengers' safety,    p.  266. 

6.  Same.  —  Instructions. — Carriers. — Street  Railroads. — AUghU 
ing  from  Moving  Car. — Contributory  Negligence. — Question  for 
Jury. — An  instruction  that  plaintiff's  attempt  to  alight  from 
a  moving  car  is  not  conclusive  of  contributory  negligence,  but 
that  such  question  is  for  the  jury,  is  -correct,    p.  266. 

From  Huntington  Circuit  Court;  James  C.  Branyan, 
Judge. 

Action  by  Ethel  Baker  against  the  Wabash  River  Trac- 
tion Company  and  another.  From  a  judgment  on  a  verdict 
for  plaintiff  for  $800,  defendant  company  appeals.  Trans- 
ferred from  Appellate  Court  under  §1337u  Bums  1901, 
Acts  1901,  p.  690.    Affirmed. 

Sayre  &  Hunter  and  Ba/rrett  &  Morris,  for  appellant. 
Shively  &  Switzer  and  S.  E.  Cook,  for  appellee. 

MoNTGOMUEY,  J. — Appellee  recovered  a  judgment  for  a 
personal  injury  sustained  while  being  carried  as  a  passen- 
ger by  appellant.  The  only  assigned  error  relied  upon  is  the 
overruling  of  appellant's  motion  for  a  new  trial.  The 
grounds  of  the  motion  urged  upon  us  are  insufficiency  of 
evidence  to  sustain  the  verdict  and  error  of  law  in  giving 
to  the  jury  instructions  two  and  four  at  the  request  of  ap- 
pellee. 


Digitized  by 


Google 


264  SUPREME  COURT  OF  INDIANA, 


Wabash  River  Traction  Co.  v.  Baker— 167  Ind.  262. 

Appellee  was  returning  to  the  city  of  Wabash  from  Boyd 
park,  and  it  was  near  midnight  when  she  was  hurt.     The 

car  was  crowded,  the  seats  were  full,  some  of  the 
1.     passengers  sitting  in  the  laps  of  others,  the  aisles 

and  vestibules  were  filled,  and  some  boys  were  on 
the  top  of  the  car.  Appellee  was  required  to  stand,  until, 
becoming  tired,  she  removed  her  jacket  and,  placing  it 
upon  the  step  leading  from  the  rear  vestibule  into  the  car 
proper,  sat  down  upon  it.  She  had  notified  the  conductor 
that  she  desired  to  get  off  at  "South  Side,"  a  customary 
stopping  place  in  the  city  of  Wabash.  As  the  car  ap- 
proached her  destination  its  speed  was  slackened  until  it 
did  not  exceed  one  mile  per  hour,  whereupon  appellee 
descended  to  the  lower  step  ready  to  alight  when  the  car 
should  come  to  a  full  stop.  The  power  was  suddenly  ap- 
plied, causing  the  car  to  lurch  forward,  throwing  the  stand- 
ing passengers  off  their  balance,  and  bunching  them 
together,  and  throwing  appellee  against  the  vestibule  door 
and  out  upon  the  ground  with  great  violence. 

Appellant's  counsel  argue  from  these  facts  that  appellee 
voluntarily  left  a  place  of  safety,  and  took  a  perilous  posi- 
tion upon  the  car,  and  that  she  is  guilty  of  contributory 
negligence  as  a  matter  of  law.  If  appellee  had  been  fur- 
nished a  customary  seat  within  the  car,  this  argument 
would  impress  us  more  favorably,  but  it  can  hardly  be  con- 
ceded that  she  was  in  a  place  safe  against  such  perils  as 
produced  her  injury,  as  long  as  she  was  required  to  stand 
or  to  occupy  an  improvised  seat  in  the  doorway  where  she 
was  liable  to  be  trampled  by  the  standing  passengers  of  the 
crowded  car.  The  lateness  of  the  hour  and  the  unusual 
number  on  board  would  naturally  suggest  the  desirability 
of  dispatch  in  the  discharge  of  passengers,  and  the  slow 
speed  at  which  the  car  was  running  would  ordinarily  in- 
duce a  person  already  standing  to  believe  that  it  was  safe 
to  move  toward  the  place  of  exit,  and  we  cannot  say  that 
under  the  circumstances  shown  appellee  was  guilty  of  negli- 
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gence  in  moving  down  to  the  lower  step  of  the  car,  but 
affirm  that  the  question  of  her  negligence  was  rightly  sub- 
mitted to  the  jury  for  determination.  Indianapolis  St.  B. 
Co.  V.  Hochett  (1903),  169  Ind.  677;  Citizens  St.  B.  Co. 
V.  Merl  (1901),  26  Ind.  App.  284;  Anderson  v.  Citizens 
St.  B.  Co.  (1896),  12  Ind.  App.  194;  Citizens  St.  B.  Co. 
V.  Spahr  (1893),  7  Ind.  App.  23;  Chicago  City  B.  Co.  v. 
McCaughna  (1905),  216  111.  202,  74  N.  E.  819;  Alton, 
etc..  Traction  Co.  v.  Oliver  (1906),  217  111.  15,  75  N.  E. 
419. 

Complaint  is  made  of  the  giving  of  instruction  two, 

which  reads  as  follows :    "The  court  charges  you  that  there 

is  a  higher  degree  of  care  imposed  upon  street  rail- 

2.  ways  than  upon  ordinary  steam  railways,  and*  if 
you  should  find  in  this  case,  by  the  evidence,  that 
the  plaintiff  was  a  passenger  on  one  of  defendant's  cars  on 
the  night  in  question,  returning  from  Boyd  park,  bound 
for  her  home  in  Wabash,  and  in  giving  her  ticket  to  the 
conductor  notified  him  that  she  wished  to  get  off  at  a 
regular  stopping  place  in  said  city,  known  as  South  Side, 
it  was  the  duty  of  the  defendant  to  carry  the  plaintiff 
safely  to  said  stopping  place,  and  its  duty  toward  the 
plaintiff  as  a  carrier  of  passengers  was  not  discharged  or 
ended  imtil  it  had  conveyed  her  to  the  point  designated, 
and  set  her  down  as  safely  as  the  means  of  conveyance  em- 
ployed and  the  circumstances  of  the  case  would  permit,  she 
exercising  at  the  time  due  diligence  and  care,  and  not  being 
guilty  of  contributory  negligence."  The  opening  statement 
embodied  in  this  instruction,  that  a  higher  degree  of  care  is 
imposed  upon  street  railways  than  upon  ordinary  steam 
railways,  is  not  approved  either  as  a  proper  method  of  de- 
fining a  duty  or  as  a  correct  statement  of  the  law,  although 
it  was  taken  from  the  opinion  in  Anderson  v.  Citizens  St. 
B.  Co.,  supra. 

The  care  required  to  be  exercised  by  a  steam  railroad 
company  for  its  passengers  is  nowhere  stated  in  the  in- 
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structions,  but  such  a  company  is  not  before  us,  and 

3.  if  it  were  could  not  complain  because  its  duty  was 
understated.    The  duty  of  a  street  railway  company 

towards  passengers  is  defined  with  reasonable  accuracy  in 
the  residue  of  this  instruction.  Indianapolis  St,  R,  Co.  v. 
Hockett,  supra;  Citizens  St.  R.  Co.  v.  Jolly  (1903),  161 
Ind.  80;  Citizens  St.  R.  Co.  v.  Hoffbauer  (1900),  23  Ind. 
App.  614;  Kentucky,  etc..  Bridge  Co.  v.  Quinkeri  (1891), 
2  Ind.  App.  244;  6  Am.  and  Eng.  Ency,  Law  (2d  ed.), 
568. 

Instruction  thirteen,  given  at  the  request  of  the  appel- 
lant, expressly  advised  the  jury  that  railway  and  traction 
companies  are  not  insurers  of  the  safety  of  their 

4.  passengers;  and  the  instruction  complained  of,  as 
well  as  many  others,  admonished  them  that  appellee 

could  not  recover  imless  she  was  without  fault  or  negligence 
contributing  to  her  injury.  It  is  conceded  that,  as  a  carrier, 
appellant  is  required  to  exercise  the  highest  degree  of  care 
to  secure  the  safety  of  its  passengers,  and  is  responsible  for 
the  slightest  neglect  when  such  negligence  results  in  injury. 
In  view  of  this  strict  requirement,  and  of  other  instructions 
given  and  of  the  conceded  facts,  we  are  clear  that  the  ob- 
jectionable part  of  this  instruction  could  not  have  misled 
the  jury  or  harmed  appellant. 

It  is  further  contended  that  instruction  four,  given  at  the 

request  of  appellee,  was  erroneous,  which  instruction  reads 

as  follows:     "The  fact  that  the  plaintiff  undertook 

5.  to  alight  from  the  car  at  a  time  when  the  car  was 
still  in  motion  does  not  necessarily  make  her  guilty 

of  contributory  negligence.  As  to  whether  she  could  alight 
in  safety  from  the  car  at  the  time  she  undertook  to  do  so, 
is  a  question  of  fact  for  you,  gentlemen,  to  determine  from 
all  the  facts  and  circumstances  in  the  case.  If  you  find 
from  the  evidence  that,  at  the  time  she  undertook  to  alight 
from  the  car,  she  could  have  done  so  with  safety,  by  the 
exercise  of  due  diligence  and  care,  then  she  would  not  be 
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guilty  of  contributory  negligence,  even  though  you  find 
that  the  car  had  not  come  to  a  full  stop." 

We  have  already  shown  that  the  court  could  not  declare 
as  a  matter  of  law  upon  the  conceded  facts  of  this  case  that 
appellee  was  guilty  of  contributory  negligence.  What  was 
said  in  the  consideration  of  the  first  proposition  argued, 
and  the  authorities  there  cited,  uphold  the  correctness  of 
this  instruction,  and  it  is  accordingly  our  conclusion  that 
no  error  was  committed  in  giving  the  same  to  the  jury. 

No  reversible  error  appearing  in  the  record,  the  judg- 
ment is  affirmed. 


Ditchey  v.  Lee. 

[No.  20,786.    Filed  October  26,  1906.] 

1.  Appeal  and  Error. — Complaint, — Sufficiency. — Conclunons  of 
Law, — Exceptions, — Same  Questione  Presented, — ^Where  the 
special  findings  show  the  same  facts  as  alleged  in  the  cross- 
complaint  a  decision  on  the  exception  to  the  conclusions  of  law 
renders  unnecessary  a  decision  on  the  sufficiency  of  such  cross- 
complaint,    p.  269. 

2.  Vendor  and  PuRCHASER.^MarA;eto6Ze  Title, — Contracts. — In 
the  absence  of  an  agreement  to  the  contrary,  the  vendor  of 
real  estate  is  required  to  convey  a  marketable  title,    p.  272. 

3-  Wills. — Devises, — Charges  on  Land, — Words  and  Phrases, — 
Forfeitures, — Consideration, — A  will  devising  lands  to  testa- 
tor's daughter  ''on  condition''  that  she  pay  the  mother  $100 
annually,  and  making  such  payment  a  charge  on  the  land,  but 
making  no  provision  for  a  forfeiture  or  a  devise  over  in  case 
of  a  default,  merely  encumbers  such  land  with  such  payment, 
the  collection  of  which  may  be  coerced  by  foreclosure,  the  word 
"condition"  being  used  in  the  sense  of  ''consideration."    p.  273. 

4.  Vendor  and  Purckasebl— Marketable  Title, — Wills, — Estates, 
— A  title  to  real  estate  which  is  perfect,  with  the  exception 
of  the  title  devised  by  a  will,  which  charged  an  annuity 
of  $100  against  such  land  during  the  life  of  testator's  widow, 
is,  with  such  lien  excepted,  a  marketable  title,    p.  273. 

5.  Same.  —  Unmarketable  Title.  —  Contracts. — Liens. — Assump' 
tidn  of  Payment, — Consideration, — A  vendee  may  contract  for 
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a  defective  title;  and  he  may  assume  the  payment  of  liens  upon 
the  lands  conveyed  either  as  a  part  of  the  consideration  named 
in  the  deed  or  in  addition  to  such  consideration,    p.  273. 

6.  Trial. — Special  Findings. — Liena. — Assumption  of  Payment 
of, — A  special  finding  that  cross-defendant  agreed  to  take  the 
title  to  the  purchased  land  "subject''  to  a  certain  lien,  and 
"assumed"  payment  thereof,  sufficiently  shows  that  such  cross- 
defendant  agreed  to  pay  such  lien.    p.  274. 

7.  Same. — Special  Findings. — Vendor  and  PurchOrSer. — BiUs  and 
Notes, — Contracts, — Where  a  vendee  executed  his  note  in  part 
consideration  for  a  certain  conveyance,  the  contract  requiring 
the  vendee  at  a  certain  time  to  pay  such  note,  whereupon  the 
vendor  should  execute  the  deed  of  conveyance,  an  offer  by  the 
vendor  at  such  time  to  execute  such  deed  in  accordance  with 
the  contract,  and  a  refusal  of  the  vendee  to  pay  such  note,  war- 
rant a  recovery  by  the  vendor,    p.  274. 

8.  Evidence. — Contracts, — Contemporaneous  Oral  Declarations. 
— The  admission  of  the  declarations  of  parties  made  during  the 
negotiations  resulting  in  the  execution  of  the  contract  sued 
upon  is  not  necessarily  harmful  to  the  party  refusing  to  com- 
ply,   p.  274. 

9.  Contracts.  —  Separate  Instruments,  —  Deeds. — Mortgages, — 
Bills  and  Notes. — ^A  contract  in  writing,  a  deed,  mortgage  and 
notes,  all  executed  as  a  part  of  one  transaction  will  all  be  con- 
strued as  constituting  the  contract,    p.  275. 

10.  Evidence. — Parol — Written  Contracts. — Explanations. — Pa- 
rol evidence  is  not  admissible  to  vary  or  contradict  a  written 
contract;  but  such  evidence  is  admissible  to  explain  the  cir- 
cumstances, to  show  the  real  consideration,  to  identify  the 
subject-matter  and  to  give  effect  to  such  contract,     p.  275. 

11.  Contracts. — Assumption  of  Payment  of  Mortgage  and  An- 
nuity.— Where  the  devisee  of  lands  charged  with  an  annuity 
of  $100  payable  to  devisee's  mother,  sold  same,  reserving 
a  mortgage  for  $2,500  payable  at  her  mother's  death,  and 
bearing  four  per  cent  interest,  such  interest  constituting  the 
annuity  payment,  a  subsequent  purchaser  agreeing  to  pay 
such  mortgage  and  annuity  did  not  thereby  assume  a  double 
payment  of  such  annuity,  but  simply  to  pay  as  provided  in  the 
original  agreement,    p.  275. 

12.  Pleading. — Motion  in  Arrest, — Motion  to  Modify  Judgment, 
— Special  Findings. — ^Where  the  special  findings  set  out  the 

.  facts  alleged  in  the  cross-complaint  and  fully  sustain  the  judg- 
ment rendered,  the  decision  thereon  disposes  of  the  questions 
raised  by  motions  in  arrest  and  for  modification  of  the  judg- 
ment,    p.  276. 


Digitized  by 


Google 


MAY  TERM,  1906.  269 

Ditchey  v.  Lee— 167  Ind.  267. 

From  Clinton  Circuit  Court;  Joseph  Ctayhaugh,  Judge. 

Action  by  Jacob  Ditchey  against  Charles  W.  Lee.  From 
a  judgment  for  defendant  on  his  cross-complaint,  plaintiff 
appeals.  Transferred  from  Appellate  Court  under  §1337u 
Bums  1901,  Acts  1901,  p.  590.    Affirmed. 

James  V.  Kent  and  Harry  C.  Sheridan,  for  appellant 
John  C.  Farher,  for  appellee. 

MoNTGOMEEY,  J. — Appellant  brought  this  action  for 
money  paid  upon  a  contract  for  the  purchase  of  certain  real 
estate.  The  complaint  comprises  five  paragraphs.  The 
answer  consists  of  a  general  denial  and  an  affirmative  para- 
graph, to  which  a  reply  in  three  paragraphs  was  filed.  Ap- 
pellee also  filed  a  cross-complaint  founded  upon  a  promis- 
sory note,  which  was  answered  in  four  paragraphs,  to  which 
answers  appellee  replied  in  denial. 

The  errors  assigned  and  relied  upon  are  that  the  cross- 
complaint  does  not  contain  facts  sufficient  to  constitute  a 
cause  of  action,  that  the  court  erred  in  each  conclusion  of 
law  stated  upon  the  special  finding  of  facts,  and  in  over- 
ruling appellant's  motions  for  a  new  trial,  in  arrest  of 
judgment,  and  to  modify  the  judgment 

The  merits  of  the  controversy  are  most  concisely  ex- 
hibited by  the  special  finding  of  facts;  and  appellant's 
exception  to  the  conclusions  of  law  stated  thereon 
1.  renders  it  unnecessary  to  consider  separately  the 
charge  that  the  facts  averred  in  the  cross-complaint 
are  insufficient    Ross  v.  Van  Natta  (1905),  164  Ind.  557. 

The  following  is  a  summary  of  the  facts  found  by  the 
court:  On  August  15,  1903,  appellee  was  the  owner  in  fee 
simple  of  lands  particularly  described,  in  Clinton  county, 
containing  ninety-seven  and  fifty  one-hundredths  acres, 
more  or  less.  In  the  year  1892  Wilson  Cohee  died  testate, 
the  owner  in  fee  of  said  lands,  and  by  item  seven  of  his  last 
will,  which  was  afterwards  duly  probated,  he  devised  the 
same  to  his  daughter,  Eebecca  F.  Mushlitz,  upon  the  condi- 
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tion  that  she  pay  to  her  mother,  Susannah  Cohee,  during 
life,  $100  annually,  which  annual  payment  was  made  a 
charge  thereon.  On  March  23,  1892,  said  Susannah  Cohee 
duly  filed  her  election  in  writing  to  take  the  provision  made 
for  her  in  said  will,  in  lieu  of  her  statutory  rights  in  the 
estate  of  her  deceased  husband.  On  August  20,  1902,  said 
Rebecca  F.  Mushlitz  sold  and,  together  with  her  husband, 
by  warranty  deed  conveyed  said  lands  to  James  P.  Dudley, 
subject  to  an  annual  dower  of  $100,  payable  to  Susannah 
Cohee,  the  first  payment  to.  be  made  March  1,  1904,  which 
deed  was  duly.recorded  February  26,  1903.  On  February 
26,  1903,  said  Dudley,  a  single  man,  executed  a  mortgage 
on  the  lands  to  said  Rebecca  F.  Mushlitz,  to  secure  the  pay- 
ment of  a  promissory  note  for  $2,500,  payable  sixty  days 
after  the  death  of  said  Susannah  Cohee,  being  the  impaid 
balance  of  purchase  money  for  said  real  estate ;  and  in  the 
mortgage  it  was  expressly  stipulated  that  said  Dudley,  as 
and  for  interest  upon  the  debt  thereby  secured,  should  pay 
annually  to  said  Susannah  Cohee  $100,  beginning  March 
1,  1904,  and  continuing  each  year  thereafter  during  the 
life  of  said  Susannah  Cohee,  which  mortgage  was  duly  re- 
corded February  27,  1903.  On  February  28,  1903,  Dudley 
sold  and  by  warranty  deed  conveyed  said  lands  to  appellee, 
subject  to  said  mortgage  and  subject  to  an  annual  payment 
of  $100  to  Susannah  Cohee  during  her  natural  life,  which 
charges  appellee  assumed  and  agreed  to  pay  as  a  part  of  the 
purchase  money  for  the  lands,  which  deed  was  duly  re- 
corded March  3,  1903.  On  August  15,  1903,  appellant, 
with  full  knowledge  of  the  provisions  of  said  will  and  of 
said  mortgage,  and  of  the  deed  from  Dudley  to  appellee, 
and  of  the  title  to  the  lands,  entered  into  a  contract  with 
appellee  for  the  purchase  of  the  lands,  in  pursuance  of  the 
ternft  of  which  appellee  prepared,  and,  together  with  his 
wife,  signed  and  duly  acknowledged  a  warranty  deed  con- 
veying the  same  to  appellant,  for  a  stated  consideration  of 
$9,000 ;  this  deed  contained  provisions  by  which  appellant 
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assumed  the  payment  of  taxes  commencing  with  the  spring 
instalment  of  1904,  the  Dudley  mortgage  of  $2,600,  and 
$100  annually  to  said  Susannah  Cohee  during  her  life,  as 
part  payment  of  the  purchase  money  for  the  lands.  Ap- 
pellant read,  examined  and  approved  said  deed  when  so 
prepared  and  signed,  and  thereupon  paid  appellee  $900  in 
cash,  and  executed  and  delivered  to  him  his  promissory  note 
for  $1,376,  payable  on  or  before  March  1,  1904,  with  six 
per  cent  interest  and  attorney's  fees,  being  the  note  sued 
upon  in  the  cross-complaint,  and  appellant  also  signed  four 
promissory  notes  for  $1,000  each,  payable  in  one,  two, 
three,  and  four  years  after  date,  and  four  notes  for  interest 
on  the  principal  notes  calculated  at  six  per  cent  to  maturity, 
and  a  mortgage  on  the  lands  to  secure  the  payment  of  said 
four  principal  and  interest  notes.  Appellant  and  appellee 
further  agreed  that  said  principal  and  interest  notes  and 
said  mortgage  should  be  placed  in  an  envelope,  sealed  and 
deposited  in  the  Clinton  County  Bank  until  March  1, 
1904,  when  appellant  was  to  pay  the  note  for  $1,375, 
cause  the  mortgage  to  be  dated,  signed  by  his  wife,  properly 
acknowledged,  and  delivered,  together  with  the  notes  se- 
cured, to  appellee,  and  thereupon  said  deed  from  appellee 
should  be  delivered  to  appellant.  The  deed,  notes  and 
mortgages  were,  placed  in  an  envelope,  sealed  up,  and 
taken  by  appellant  and  appellee  and  deposited  with  an 
oflScer  of  the  American  National  Bank  of  Frankfort,  the 
change  .of  depository  having  been  mutually  agreed  upon, 
and  these  papers  so  remained  with  said  bank  until  the  trial 
of  this  cause.  A  memorandum  of  the  contract  for  the  pur- 
chase and  sale  of  said  lands  was,  at  the  time,  made  in 
writing  and  signed  by  appellant  and  appellee,  in  which 
reference  was  made  to  said  notes,  mortgage  and  deed.  On 
September  12,  1903,  appellant  paid  appellee  $260  on  the 
note  for  $1,376,  and  on  February  29,  1904,  notified  him 
that  he  would  be  unable  to  raise  the  money  for  the  payment 
of  the  balance  of  said  note,  and  on  March  1,  1904,  by  one 
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McClamrock,  offered  appellee  the  sum  of  $1,165.33  in  pay- 
ment of  said  note,  on  condition  that  appellee  would  release 
the  lands  from  the  annual  payment  or  charge  of  $100  to 
Susannah  Cohee.  Appellee  thereupon  declared  that  he 
could  not  release  the  annual  charge,  and  had  not  contracted 
to  do  so,  and  offered  to  accept  the  money  in  payment  of 
said  note,  but  appellant  refused  to  pay  except  upon  condi- 
tion that  such  charge  be  released.  On  March  1,  1904,  ap- 
pellee requested  appellant  to  have  said  mortgage  signed, 
acknowledged,  and  delivered,  together  with  said  notes,  and 
to  pay  the  balance  of  the  note  for  $1,375,  and  upon  the  same 
being  done  offered  to  deliver  said  deed,  and  ever  since  has 
been  able,  willing,  and  ready  to  deliver  the  deed  and  to 
convey  the  lands  in  accordance  with  said  contract,  but  ap- 
pellant failed  to  do  as  requested.  The  balance  of  principal 
and  interest  due  on  said  note  is  $1,200,  and  a  reason- 
able attorney's  fee  thereon  is  $70,  which  amounts  are  due 
and  owing  from  appellant  to  appellee  upon  the  note  sued 
upon  in  the  cross-complaint  and  remain  unpaid.  Said 
Susannah  Cohee  is  alive,  but  appellant  refused  to  make  the 
annual  payment  to  her  March  1,  1904,  as  required  by  the 
terms  of  said  contract  and  deed. 

As  conclusions  of  law  upon  these  facts  the  court  stated: 
(1)  That  appellant  take  nothing,  and  that  appellee  recover 
costs  upon  the  issues  joined  on  the  complaint;  (2)  that 
appellee  recover  of  appellant  on  the  cross-complaint  $1,270, 
together  with  costs. 

Appellant's  learned  counsel  base  their  principal  conten- 
tion upon  the  proposition,  that  in  the  absence  of  an  agree- 
ment to  the  contrary,  the  vendor  of  real  estate  is 

2.  required  to  convey  a  marketable  title.  Small  v. 
Reeves  (1860),  14  Ind.  163;  Smith  v.  Turner 
(1876),  50  Ind.  367;  Ooodwine  v.  Morey  (1887),  111 
Ind.  68;  Morris  v.  Ooodwin  (1891),  1  Ind.  App.  481; 
Puterbaugh  v.  Puterbaugh  (1893),  7  Ind.  App.  280.  This 
general  proposition  of  law  is  well  settled,  but,  when  applied 
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to  the  case  at  bar,  it  is  not  decisive  of  appellant's  conten- 
tion.    The  will  of  Wilson  Cohee,  deceased,  devised  the 
lands  in  controversy  to  his  daughter,  on  condition 

3.  that  she  pay  to  her  mother  during  life  $100  an- 
nually; and  the  payment  was  made  a  charge  upon 

the  lands.  No  provision  was  made  for  a  forfeiture  of  the 
title,,  nor  was  devise  over  made  to  the  widow  or  to  any  one 
else  in  the  event  of  default  in  payment  and  forfeiture  of 
the  title  by  the  daughter.  It  is  clear  that  the  word  "condi- 
tion" was  used  in  the  will  in  the  sense  of  consideration,  and 
that  the  title  devised  was  not  conditional,  but  was  merely 
encumbered  with  an  annual  charge  of  $100  during  the  life- 
time of  Susannah  Cohee.  The  title  devised  was  absolute, 
subject  only  to  the  specific  lien  charged  against  it,  and  in 
case  of  default  in  payment  the  remedy  would  be  a  fore- 
closure of  the  lien,  and  not  a  forfeiture  of  the  land.  Van 
Horn  V.  Mercer  (1902),  29  Ind.  App.  277. 

This  interpretation  of  the  will,  which  we  think  plain — 
beyond   serious   controversy — ^leads   to   the   conclu- 

4.  sion    that    the    chain    of    title    exhibited,    apart 
from  liens,  is  good  and  marketable. 

A  purchaser  of  land  may  contract  to  accept  a  defective 
title  and  a  conveyance  without  covenants  of  general  war- 
ranty, and  may  also  assume  outstanding  liens  upon 

5.  the  land  conveyed,  either  as  part  of  the  considera- 
tion named  in  the  deed,  or  in  addition  to  such  stated 

consideration.  Allen  v.  Lee  (1848),  1  Ind.  68,  48  Am. 
Dec.  352;  Rockhill  v.  Spraggs  (1867),  9  Ind.  30,  68  Am. 
Dec.  607;  Pitman  v.  Conner  (1866),  27  Ind.  337; 
RoUnius  V.  Lister  (1868),  30  Ind.  142,  95  Am.  Dec.  674; 
McDill  V.  Ounn  (1873),  43  Ind.  316;  Davis  v.  Hardy 
(1881),  76  Ind.  272;  Camahanv.  Tousey  (1884),  93  Ind. 
561;  State,  ex  rel,  v.  Kelso  (1884),  94  Ind.  587;  Stanton 
V.  Kenrick  (1893),  135  Ind.  382. 

Appellant  insists,  however,  that  it  is  not  shown  that  he 
assumed  payment  of  the  Hen  created  by  the  will  of  Wilson 
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Cohee,  deceased.     The  fact  is  not  found  in  precise 

6.  terms,  but  the  finding  is  that  appellant  agreed  to 
take  the  title  subject  to  the  payment  of  $100  an- 
nually to  Susannah  Cohee,  during  her  natural  life,  and  as- 
sumed the  payment  thereof.  It  is  not  specifically  found 
that  this  charge  was  a  lien  created  by  will,  or  by  some  form 
of  contract,  but  the  necessity  of  making  a  conveyance  sub- 
ject to  this  payment  inevitably  implies  the  lien;  it  was 
enumerated  among  other  liens  assumed,  and  it  is  not  ap- 
parent to  us  how  the  character  of  the  instrument  by  which 
the  lien  was  created  could  materially  affect  the  rights  of  the 
purchaser.  In  our  opinion  the  finding  is  sufficiently  spe- 
cific upon  this  point,  and  the  first  conclusion  of  law  correct 

The  court  found  that  the  note  sued  upon  in  the  cross- 
complaint  was  executed  by  appellant  in  pursuance  of  his 
contract  with  appellee  and  in  part  payment  for  the 

7.  land,  and  that  at  the  time  agreed  upon  appellee 
requested  appellant  to  perform  his  part  of  said  con- 
tract, and  thereupon  proffered  a  deed,  duly  signed  and 
acknowledged,  conveying  the  title  in  accordance  with  the 
terms  of  the  contract,  and  at  all  times  since  had  been  able, 
willing,  and  ready  to  comply  with  the  conditions  of  said 
contract  on  his  part.  These  facts  authorized  a  recovery 
upon  the  note,  and  justified  the  second  conclusion  of  law. 
Small  V.  Reeves  (1860),  14  Ind.  163;  Melton  v.  Coffelt 
(1877),  69  Ind.  310;  Sowle  v.  Holdridge  (1878),  63  Ind. 
213;  Schierman  v.  Beckett  (1882),  88  Ind.  52;  Goodwine 
V.  Morey  (1887),  111  Ind.  68;  Washington  Glass  Co.  v. 
Mosbaugh  (1898),  19  Ind.  App.  106. 

Complaint  is  made  in  the  motion  for  a  new  trial  of  the 
admission  of  oral  evidence.    The  objectionable  evidence  in- 
volved conversations  and  statements  of  appellant's 

8.  occurring  prior  to,  and  concurrently  with,  the  exe- 
cution  of  the   contract   between   the   parties,   and 

related  wholly  to  the  subject-matter  in  controversy.     Con.- 
ceding  that  the  contract  is  in  writing,  we  are  unable  to  say 
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that  there  was  error  in  the  admission  of  this  evidence,  or 
that  any  harm  resulted  therefrom  to  appellant. 

The  memorandum,  the  notes,  mortgage,  and  deed  exe- 
cuted at  the  same  time  and  as  parts  of  one  transaction,  and 
the  other  papers  referred  to  therein,  constituted  the 
9.     contract    between    the    parties.     Leach    v.    Rains 
(1897),    149    Ind.    152;    Schmueckle    v.    Waters 
(1890),  125  Ind.  265;  Carr  v.  Hays  (1887),  110  Ind. 
408;  Ireland  v.  Montgomery  (1870),  34  Ind.  174;  Ouar- 
anty,  etc..  Loan  Assn,  v.  Rutan  (1893),  6  Ind.  App.  83. 

It  is  an  elementary  proposition  that  parol  evidence  is 

not  admissible  to  impeach  or  vary  the  contents  of  a  written 

contract,  or  to  control  its  legal  effect;  but  such  evi- 

10.  dence   is   competent  to  explain  the   circumstances 
under  which  the  writing  was  executed,  to  show  the 

real  consideration  upon  which  it  rests,  to  identify  the 
subject-matter  where  proper  reference  is  made,  and  to  give 
effect  to  the  contract.  Kentucky ,  etc..  Bridge  Co.  v.  Hall 
(1890),  125  Ind.  220;  Martindale  v.  Parsons  (1884),  98 
Ind.  174;  Mace  v.  Jackson  (1871),  38  Ind.  162 ;  Harris  v. 
Doe  (1837),  4  Blackf.  369;  Howard  v.  Adkins  (1906), 
ante,  184.  These  principles  and  authorities  justified  the 
admission  of  the  oral  evidence  of  which  complaint  is  made. 
It  is  contended  that  the  findings  are  not  sustained  by  the 
evidence.  It  clearly  appears  from  the  contents  of  the 
writings    that    appellant    expressly    assumed    and 

11.  agreed  to  pay  $100  annually  to  Susannah  Cohee 
during  life,  and  also  assumed  the  payment  of  a 

mortgage  executed  by  Dudley  to  Rebecca  F.  Mushlitz  for 
$2,500,  to  become  due  sixty  days  after  the  death  of  said 
Susannah  Cohee,  by  the  terms  of  which  the  mortgagor  was 
required  to  pay  as  interest  thereon  $100  annually  on  March 
1  to  said  Susannah  Cohee.  Appellant's  counsel  su^ests  that 
these  stipulations  provide  for  a  double  annual  payment  to 
Mrs.  Cohee.  If  this  were  so,  it  would  probably  not  release 
appellant  from  the  contract;  but  we  think  it  clear  that 
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such  a  construction  would  be  contrary  to  the  intention  of 
the  parties.  The  annuity  was  made  a  charge  upon  the  land 
primarily  by  the  will  of  Wilson  Cohee  in  his  devise  to  his 
daughter,  and  when  she  parted  with  the  title  she  required 
the  purchaser  to  assume  this  payment,  and  provided  that 
$2,500  of  the  purchase  money  should  remain  unpaid  until 
after  the  death  of  Mrs.  Cohee,  which  should  bear  interest 
at  an  equivalent  of  four  per  cent  and  be  payable  directly  to 
Mrs.  Cohee.  The  successive  purchasers  assumed  like  obli- 
gations, so  that,  imder  the  arrangements,  the  holder  of  the 
title  was  at  all  times  liable  as  principal  for  this  annuity  and 
chargeable  with  any  default  in  its  payment.  It  is  manifest 
that  the  payment  of  $100  annually  to  Susannah  Cohee  sat- 
isfied the  provisions  of  the  will,  and  the  one  payment  was 
all  that  was  ever  contemplated  by  the  parties  to  this  action. 
In  our  opinion  the  terms  of  the  contract  were  not  enlarged, 
varied,  or  contradicted  by  the  parol  testimony  admitted, 
but  the  writings  themselves  sustain  and  justify  the  findings 

of  the  court.    The  motion  for  a  new  trial  was  prop- 
12.     erly  overruled.     What  has  been  said  necessarily 

disposes  of  the  moti(m  in  arrest  and  for  a  modifica- 
tion of  the  judgment. 

No  error  being  shown  the-  judgment  is  affinned. 


State,  ex  rel.  Garn,  v.  Board  of   Election 
Commissioners  of  Marshall  County 

ET  AL. 

[No.  20,940.    Filed  October  31,  1906.] 

1.  El£CTIONS. — Ballots. — Preparation  of. — Political  Parties. — 
While  the  printing  and  distribution  of  the  official  ballots  are 
oitrusted  to  public  officers  (§6214  Bums  1901,  Acts  1889,  p. 
157,  S17),  still  the  selection  and  certification 'of  its  candidates 
are  left  to  the  respective  political  parties,    p.  282. 

2.  Same.  —  Nominations. — Ballots. — Election  Commissioners. — 
Statutes.-— Mandatory.— Section  6214  Burns  1901,  Acts  1889, 
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p.  157,  §17,  providing  that  the  election  commissioners  shall 
place  on  the  official  ballot  under  the  party  emblem  the  nomi- 
nees selected  ''at  the  time  and  place  designated  in  the  call  of 
the  regularly  constituted  party  authorities/'  is  in  the  highest 
degree  mandatory,    p.  283. 

3.  Elections. — Political  Parties, — Rules. — County  Chairmen, — 
County  Conventione, — A  county  chairman  regularly  selected, 
under  the  call  of  the  controlling  state  central  committee,  by  the 
precinct  committeemen,  regularly  chosen  under  the  call  of  such 
state  central  committee,  is,  together  with  such  precinct  com- 
mitteemen, the  proper  authority  to  call  a  county  convention  of 
such  party,    p.  284. 

4.  Evidence. — Judicial  Notice, — Republican  Party, — Courts  take 
judicial  notice  that  there  is  but  one  Republican  party  in  this 
State,     p.  284. 

6.  Elections. — Official  Ballots, — County  Nominations, — Political 
Parties, — County  nominations  made  by  a  convention  not  called 
by  the  county  central  committee  selected  under  the  regular  call 
of  the  Republican  state  central  committee,  cannot  be  placed  on 
the  official  ballots  as  the  nominees  of  the  Republican  party, 
p.  284. 

6.  Same. — Official  Ballots, — Nominations. — Nominations  made 
by  a  county  mass  convention  called  by  persons  who  claimed  to 
be,  but  who  were  not,  the  Republican  county  central  committee, 
have  no  legal  right  to  the  party  emblem  on  the  official  ballots, 
p.  285. 

7.  Samr  —  Political  Parties, — Divisions — Courts, — Jurisdiction, 
— Courts  have  jurisdiction  to  determine  which  of  conflicting 
lists  of  candidates  claimed  to  be  made  by  a  political  party,  is 
entitled  to  go  on  the  official  ballot  under  the  emblem  of  such 
party,    p.  285. 

8.  Pleading. — Mandamus, — Election  Commissioners, — Ballots, — 
Certificates  of  Nominations, — A  petition  for  mandate  against 
the  county  board  of  election  commissioners  to  compel  them  to 
place  the  names  of  certain  nominees  on  the  official  ballots,  as 
those  of  a  certain  party,  must  allege  that  the  nomination  cer- 
tificates filed  therefor  show  that  the  nominating  convention 
designated  the  title  of  the  party  and  the  figure  or  device  to  be 
placed  upon  the  ballot,  as  provided  by  §6215  Bums  1901,  Acts 
1889,  p.  157,  §18.    p.  287. 

9.  Appeal  and  Error. — Record. — Trial, — Decisions. — The  trial 
of  a  cause  upon  appeal  is  by  the  record  and  not  by  briefs  or 
argument  of  counsel,    p.  287. 

10.  Same. — Supreme  Court  Rules, — Error  in  Record, — How 
Shoum. — Error,  to  be  available  on  appeal,  must  be  properly 
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saved  in  the  trial  court  and  presented  in  the  Supreme  Court 
according  to  the  rules  of  practice  therein  prescribed,    p.  287. 

11.  Appeal  and  Error. — Error, — How  Shown. — Searching  for, 
Though  Not  Pointed  Out. — The  Supreme  Court  will  not  look 
beyond  appellant's  brief  to  ascertain  errors  for  reversal,  but 
may  search  the  record  to  sustain  the  judgment,  though  appellee 
should  file  no  brief,    p.  288. 

12.  Same. — Pleading. — Complaint. — Law  of  the  Case^ — ^A  re- 
versal of  a  judgment  sustaining  a  demurrer  to  a  complaint 
necessarily  settles  plaintiff's  right  to  judgment  upon  proof  of 
the  allegations  of  such  complaint,    p.  288. 

13.  El£CTIONS. — Official  Ballots. — Election  Commiasioners. — Pub- 
lic Duty. — ^An  action  to  mandate  the  board  of  election  commis- 
sioners to  place  on  the  official  ballots  the  names  of  the  nominees 
of  a  party  is  a  matter  involving  the  highest  public  interest. 
p.  289. 

14.  Appeal  and  Error. — Decisions. — Judgment. — Binding  Force. 
— Election  Commissioners. — Substantive  Law. — Procedure. — 
Appellees,  the  county  board  of  election  commissioners,  are 
bound  by  the  substantive  law  pronounced  in  the  decision,  on 
appeal,  of  a  cause  to  which  they  were  parties,  though  the 
judfirment  of  the  lower  court  in  their  favor  was  affirmed,  such 
affirmance  being  occasioned  by  a  mere  matter  of  procedure, 
p.  289. 

From  Marshall  Circuit  Court;  Harry  Bernetha,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  Ed- 
ward Garn,  against  the  Board  of  Election  Commissioners 
of  Marshall  county  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

John  W.  Parks  and  Merrill  Moores,  for  appellant. 
Charles  Kellison,  L.  M.  Lauer,  H.  A.  Logan,  Smith  & 
Korbley  and  Morton  8.  Hawkins,  for  appellees. 

GiLLETT,  J. — September  29,  1906,  relator,  a  citizen  of 
Marshall  county,  filed  his  petition  for  an  alternative  writ 
of  mandate,  to  require  the  board  of  election  commissioners 
of  said  county,  and  John  E.  Jones  and  Francis  Marion 
Burkett,  constituting  a  majority  of  said  board,  to  place  on 
the  official  ballots,  to  be  used  at  the  next  general  election, 
in  the  second  column  of  said  ballot,  under  the  device  of 
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the  eagle,  and  accompanied  with  the  designation,  "Repub- 
lican ticket,"  a  certain  list  of  names  of  persons  who  had 
respectively  been  nominated  for  certain  designated  counly 
offices.  An  alternative  writ  was  issued  by  the  court, 'and 
appellees  Jones  and  Burkett  appeared  and  filed  separate 
demurrers  to  the  writ.  These  demurrers  were  sustained, 
and  final  judgment  was  rendered  against  relator. 

Aside  from  certain  practice  questions,  coimsel  for  appel- 
lees offer  but  one  objection  to  the  complaint,  and  that  is 
based  on  the  contention  that  the  facts  alleged  at  most  show 
a  case  wherein  the  board  has  a  discretion  to  determine 
which  of  the  two  tickets  it  will  permit  to  go  upon  the  ballot 
as  the  ticket  of  the  Republican  party. 

It  is  alleged  in  the  petition  and  writ  that  the  manner  in 
which  the  Republican  party  of  Indiana  is  organized  is  as 
follows :  "In  every  voting  precinct  in  the  State  a  precinct 
committeeman  is  biennially  elected  by  the  voters  of  the  pre- 
cinct at  a  time  fixed  by  the  state  central  conmiittee.  In 
every  county  the  precinct  -  committeemen  constitute  the 
county  committee,  and  choose  their  own  officers  under  rules 
established  by  the  state  central  committee,  which  consists, 
and  for  many  years  has  consisted,  of  thirteen  members, 
chosen  one  from  each  congressional  district  by  the  Repub- 
lican voters  of  the  district.  In  each  district  is  a  district 
committee  consisting  of  the  chairman  of  each  county  com- 
mittee and  of  the  member  of  the  state  committee  for  the 
district.  The  governing  body  of  the  entire  organization 
is  the  state  central  committee,  to  which  all  local  organiza- 
tions and  committees  ^re  inferior  and  subordinate."  It 
fully  appears  that  the  adherents  of  said  party  in  the  thirty- 
three  voting  precincts  of  Marshall  county  met,  pursuant  to 
the  call  of  said  state  committee,  and  elected  precinct  com- 
mitteemen, who  organized  and  selected  relator  as  the  chair- 
man of  the  county  organization;  that  said  county  commit- 
tee and  its  chairman  have  at  all  times  been  recognized  by 
the  state  committee;  that  the  list  of  nominees,  which  the 
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relator  seeks  to  have  recognized  as  constituting  the  Repub- 
lican ticket,  was  selected  by  a  convention  held  upon  a  call 
issued  by  relator,  by  the  direction  of  said  county  committee 
and 'pursuant  to  the  rules  of  said  state  committee,  to  the 
Republicans  of  said  county;  that  the  convention,  whose 
nominees  it  is  charged  appellees  intend  to  recognize  as  con- 
stituting the  candidates  on  the  Republican  ticket,  was  called 
by  persons  claiming  to  be  members  of  the  Republican 
county  committee,  but  who  were  not  such  in  fact,  and  that 
said  convention,  having  been  a  mass  convention,  was  held 
contrary  to  an  existing  rule  of  the  state  committee,  which 
rule  is  specially  pleaded.  It  is  further  alleged  that 
although  demand  has  been  made  upon  defendants  that  they 
place  the  list  of  nominees  of  said  first-mentioned  convention 
in  the  second  column  of  the  ballot,  under  the  name  and 
device  of  the  Republican  ticket,  said  defendants  have  re- 
fused to  state  what  they  will  do,  but  that  it  is  their  inten- 
tion and  purpose  to  postpone  action  until  the  adjournment 
of  the  September  term  of  the  Marshall  Circuit  Court,  for 
the  purpose  of  avoiding  mandate  proceedings,  and  that  they 
will  then,  in  the  printing  of  the  ballots,  cause  the  other  list 
of  nominees  to  be  set  out  thereon  in  the  place  and  under 
the  name  and  device  of  the  Republican  ticket. 

The  election  law  provides  that  "in  each  county  in  the 
State,  the  clerk  of  the  circuit  court  and  two  persons  by  him 
appointed,  one  from  each  of  t^e  two  political  parties  that 
cast  the  largest  number  of  votes  in  the  State  at  the  last 
general  election,  shall  constitute  a  county  board  of  election 
commissioners.  *  *  *  It  shall  be  the  duty  of  such 
board  to  prepare  and  distribute  ballots  for  election  of  all 
officers  to  be  voted  for  in  such  county  other  than  those  who 
are  voted  for  by  all  the  electors  of  the  State.  §6214  Bums 
1901,  Acts  1889,  p.  157,  §17.  The  next  section  contains 
the  following  provisions :  "The  said  board  of  election  com- 
missioners shall  cause  to  be  printed  on  the  respective  ballots 
the  names  of  the  candidates  nominated  by  the  conventions 
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of  any  party  that  cast  one  per  cent  of  the  total  vote  of  the 
State  at  the  last  preceding  general  election,  as  certified  to 
said  boards  by  the  presiding  officer  and  secretary  of  such 
convention.  *  *  *  The  certificate  of  nomination  by  a 
convention  or  primary  election  shall  be  in  writing,  and  shall 
contain  the  name  of  each  person  nominated,  his  residence 
and  the  ofiice  for  which  he  is  nominated,  and  shall  desig- 
nate a  title  for  the  party  or  principle  which  such  convention 
or  primary  election  represents,  together  with  any  simple 
figure  or  device  by  which  its  list  of  candidates  may  be  desig- 
nated on  the  ballots ;  said  certificate  shall  be  signed  by  the 
presiding  oflScer  and  secretary  of  such  convention,  or  by  the 
chairman  and  secretary  of  the  county,  city  or  township 
committee,  who  shall  add  to  their  signatures  their  respec- 
tive places  of  residence,  and  acknowledge  the  same  before 
an  ofiicer  duly  authorized  to  take  acknowledgments  of  deeds. 
*  *  *  In  case  of  a  division  in  any  party,  and  claim  by 
two  or  more  factions  to  the  same  party  name,  or  title,  or 
figure,  or  device,  the  board  of  election  commissioners  shall 
give  the  preference  of  name  to  the  convention  held  at  the 
time  and  place  designated  in  the  call  of  the  regularly  con- 
stituted party  authorities,  and  if  the  other  faction  shall 
present  no  other  party  name,  title  or  device  the  board  of 
election  commissioners  shall  select  a  name  or  title,  and  place 
the  same  before  the  list  of  candidates  of  said  faction  on  the 
ballot,  and  select  some  suitable  device  to  designate  its  can- 
didates. If  two  or  more  conventions  be  called  by  authori- 
ties claimed  to  be  the  rightful  authorities  of  any  party,  the 
proper  board  of  election  commissioners  shall  select  some 
suitable  device  to  distinguish  one  faction  from  the  other, 
and  priht  the  ballots  accordingly.  *  *  *  Certificates 
and  petitions  of  nomination  of  candidates  for  offices  to  be 
voted  for  by  electors  of  any  district  or  division  of  the  State 
exclusively  shall  be  filed  with  the  clerks  of  the  circuit  courts 
of  the  counties  or  county  included  in  or  including  such 
district  or  division."     §6215  Bums  1901,  Acts  1889,  p. 
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157,  §18.  Section  6222  Bums  1901,  Acts  1897,  p.  49,  §1, 
provides  that  "the  device  named  and  list  of  candidates  of 
the  Democratic  party  shall  be  placed  in  the  first  column  on 
the  left-hand  side  of  said  ballot;  and  of  the  Republican 
party  in  the  second  column.^' 

In  the  adoption  of  the  Australian  ballot  system,  under 
which  a  voter  is  required  to  register  his  choice  upon  an  in- 
distinguishable ballot,  it  was  necessary  that  pro- 
1.  vision  should  be  made  by  law  whereby  the  printing 
and  promulgating  of  the  ballots  should  be  taken  out 
of  the  hands  of  political  parties  and  individuals,  and 
that  the  performance  of  these  duties  should  be  vested  in 
public  officers.  Although  constrained  to  do  this  from  the 
necessity  of  the  case,  yet  the  lawmaking  power,  recognizing 
the  potency  of  political  parties  as  agencies  of  government, 
and  being  cognizant  of  the  fact  that  the  integrity  of  such 
an  organization  largely  depends  upon  its  ability  to  place 
before  voters,  under  the  party  insignia,  a  list  of  candidates 
for  office  who  stand  for  those  tenets  concerning  government 
that  the  organization  is  supposed  to  represent,  made  pro- 
vision for  the  placing  of  party  tickets  upon  the  ballot.  As 
to  the  two  larger  parties,  express  provision  was  made  con- 
cerning the  place  of  each  upon  the  ballot,  it  being  provided 
that  the  list  of  candidates  of  the  Democratic  party  should 
■  be  placed  in  the  first  column  and  that  the  list  of  Republican 
candidates  should  occupy  the  second  column.  In  order,  so 
far  as  possible,  to  avoid  controversies  relative  to  the  ques- 
tion as  to  which  of  two  or  more  lists  of  candidates  should 
be  placed  upon  the  ballot  under  a  particular  party  name 
and  device,  it  was  provided  that  in  case  of  division  in  any 
party,  accompanied  by  a  claim  of  two  or  more  factions  of 
the  party  of  the  right  to  use  the  name  and  device  thereof, 
preference  should  be  given  to  the  list  of  candidates  nomi- 
nated by  a  convention  "held  at  the  time  and  place  design 
nated  in  the  call  of  the  regularly  constituted  party  authori- 
ties/' and  it  was  further  provided  that  if  the  other  faction 
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or  factions  failed  to  present  some  other  party  name  and 
device,  the  board  should  select  a  name  and  device  to  desig- 
nate the  candidates  thereof. 

Where  it  appears  that  a  list  is  composed  of  the  nominees 
of  a  convention,  which  has  been  held  at  the  time  and  place 

designated  in  the  call  of  the  regularly  constituted 
2.     party  authorities,  it  is  the  duty  of  the  board,  there 

being  a  regular  certificate  of  nomination,  to  set  out 
such  list  of  names  in  the  proper  place  and  under  the  party 
name  and  title,  and  this  duty  is  in  the  highest  degree  man- 
datory. Having  ascertained  the  facts  stated,  it  is  the  plain 
duty  of  the  board  to  follow  the  requirements  of  the  statute. 
As  was  said  in  State,  ex  rel.,  v.  Houser  (1904),  122  Wis. 
534,  651,  100  N.  W.  964 :  "The  exclusive  use  of  the  party 
name  by  a  particular  organization,  after  it  has  achieved 
such  significance  as  to  be  entitled  to  recognition  as  one 
specially  privileged  to  appear  on  the  official  ballot,  was 
evidently  deemed  by  the  legislature  to  be  a  matter  of  vital 
importance  to  such  organization,  to  the  candidates  named 
by  it,  and  to  the  people  of  the  state  at  large.  It  was  thought 
to  be  necessary  to  the  integrity  of  the  organization,  and  im- 
portant to  the  people  generally  as  an  indication  of  the 
principles  to  prevail  contingent  upon  the  candidates  bear- 
ing its  stamp,  so  to  speak,  being  elected.  It  was  thought 
to  be  a  matter  of  the  highest  importance  to  the  electors,  to 
the  end  that  they  might  not  be  misled  into  indorsing  prin- 
ciples in  form  to  which  they  were  opposed  in  fact."  The 
same  idea  finds  expression  in  State,  ex  rel,,  v.  Metcalf 
(1904),  18  S.  Dak.  393,  100  N.  W.  923,  67  L.  K.  A.  331, 
where  it  was  said :  "It  is  for  the  party  to  nominate ;  for 
the  people  to  elect  The  question  is  not,  who  shall  be  chosen 
to  any  particular  public  office?  That  is  for  the  voters  of 
all  political  parties  to  determine  at  the  polls.  It  is  simply, 
who  shall  represent  the  organization  as  its  nominees  ?  and 
certainly  the  determination  of  that  question  should  be  con- 
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trolled  by  the  action  of  the  party  itself;  otherwise,  party 
nominations  are  impossible." 

There  can  be  no  question  under  the  facts  pleaded  that  the 

Republican  county  central  committee,  of  which  relator  is 

the  chairman,  was  the  regularly  constituted  author- 

3.  ity  for  the  calling  of  a  convention  of  the  Republican 
party  in  Marshall  county.     As  we  have  seen,  the 

manner  in  which  the  Republican  party  is  organized  in  the 
State  is  specially  pleaded.  Basing  the  claim  alone  upon 
the  facts  which  have  been  specially  alleged,  it  appears  that 
said  committee  has  at  least  a  pretty  well  fortified  basis  for 
the  claim  that  it  is  the  regularly  constituted  party  authority 
in  the  matter  of  calling  a  Republican  county  convention. 
However,   since  the  great  parties   are   agencies  of 

4.  government,   and   their  organization   and  existence 
constitute   facts   of  a   public  and   general   nature, 

which  all  well-informed  persons  are  presumed  to  know, 
we  are  justified  in  affirming  that  we  have  judicial  knowl- 
edge of  the  fact  that  there  is  but  one  party  having  the  name 
of  Republican  party,  to  which  any  considerable  portion  of 
the  citizenship  of  the  State  give  adherence.  When  to  this 
element  of  judicial  knowledge  there  is  added  the 

5.  special    facts    which    are    alleged    concerning    the 
manner  in  which  the  party  is  orp^anized,  we  have  a 

case  in  which  it  is  clear  that  a  convention-  which  was  not 
held  imder  the  sanction  of  the  call  of  such  committee  was 
not  entitled  to  have  its  nominees  placed  before  the  voters 
as  constituting  the  Republican  ticket.  We  need  not  seek 
to  determine  whether  the  decision  of  the  state  committee  as 
to  who  constitute  the  local  authorities  is  sufficiently  potent 
in  any  case  to  place  a  claim  of  regularity  on  the  plane  of 
legal  right.  What  we  do  decide  is  that  a  call  for  a  local 
convention  which  is  issued  by  the  county  central  committee, 
which  has  been  selected  and  organized  pursuant  to  the  call 
of  the  state  central  conmiittee,  and  is  acting  pursuant  to 
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its  rules,  is  the  "call  of  the  regularly  constituted  party 
authorities." 

As  to  the  mass  convention,  we  have  seen  that  it  is  charged 

that  it  was  called  by  persons  claiming  to  be  officers  of  the 

republican  county  central  committee,  but  who  were 

6.  not  such  in  fact,  and  that  it  was  held  in  conflict 
with  the  rules  of  the  state  committee.  Such  nomi- 
nations are  to  be  regarded  as  independent  nominations. 
As  was  said  in  Fernbacher  v.  Roosevelt  (1895),  90  Hun 
441,  450,  35  N.  Y.  Supp.  898 :  "They  do  not  come  under 
the  head  of  the  regular  party  nomination  whose  convention 
has  chosen  the  device  under  which  the  nominations  of  that 
convention  are  to  be  presented  to  the  people."  The  nomi- 
nees of  such  a  convention,  no  matter  what  may  be  the 
numbers  or  supposed  grievances  of  the  persons  partici- 
pating in  the  movement,  have  no  just  claim  under  the 
statute  to  have  their  names  placed  under  the  party  title  and 
emblem.  The  statute  makes  the  test  of  right  to  party  rep- 
resentation the  fact  that  the  convention  presenting  the  list 
of  names  was  held  at  the  time  and  place  designated  in  the 
call  of  the  regularly  constituted  party  authorities.  The 
question  as  to  who  constitutes  such  authorities  is  one  which 
ordinarily  can  readily  be  determined  under  the  rules  of 
law.  Those  who  see  fit  to  separate  themselves  from  the 
regular  party  organization,  cannot  claim  the  privileges 
which  attach  to  it.  A  court  is  not  the  forum  for  the  de- 
termination of  questions   of  a   political  character, 

7.  but,  as  between  a  dissenting  local  organization  and 
the  representatives  of  the  general  body  in  the  lo- 
cality, the  courts,  recognizing  the  fact  that  those  who  thus 
separate  themselves  are  dissenters,  deny  to  them  the  rights 
which  belong  to  the  regular  membership.  It  is  with  a  party 
as  with  a  church,  the  courts  will  not  attempt  to  settle  those 
questions  of  right  and  duty  arising  in  the  organization 
which  are  so  complex  that  individual  opinion  must  for  each 
man  be  the  final  arbiter,  but,  as  respects  rights  of  property, 
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•  

or  whatever  is  so  analogous  thereto  as  to  be  cognizable  by 
the  courts,  the  rule  is,  even  in  the  case  of  an  adhering 
minority,  that  it  is  those  who  adhere  and  submit  themselves 
to  the  regular  order  of  the  general  organization,  and  not  the 
seceding  majority,  who  are  to  be  recognized  as  the  repre- 
sentatives of  the  general  organization  in  the  locality.  Smith 
Y.  Pedigo  (1896),  145  Ind.  361,  19  L.  R.  A.  433,  32  L.  R 
A.  838.  It  is  stated  by  a  leading  author  that,  "a  candidate 
nominated  by  electors  is  not  the  nominee  of  a  political 
party,  but  of  the  individual  electors  nominating  him,  even 
though  all  of  the  electors  signing  the  nominating  paper  be 
members  of  the  same  political  party.  Such  electors  cannot, 
by  choosing  the  name  of  a  political  party  authorized  to 
make  nominations  by  convention,  make  such  nominee  the 
nominee  of  such  party."  McCrary,  Elections  (4th  ed.), 
§702. 

Assuming  the  truth  of  the  facts  alleged  by  relator,  it  is 
clear  that  a  convention  which  was  held  at  the  time  and 
place  designated  in  the  call  of  the  central  committee,  of 
which  relator  is  the  chairman,  was  the  convention  whose 
nominees  should  be  recognized,  upon  the  filing  of  a  proper 
certificate  as  required  by  law,  as  the  candidates  whose 
names  should  go  upon  the  ballot  as  constituting  the  Re- 
publican ticket  of  nominees  for  the  various  offices  to  which 
they  have  been  nominated,  and  that,  upon  these  facts  ap- 
pearing, they  should  appear  in  the  place  on  said  ballot 
designated  for  the  Republican  ticket,  and  under  the  name 
and  emblem  of  the  party. 

Thus  far  we  have  written  upon  the  merits ;  and,  without 
being  at  the  pains  to  state  the  objections  which  counsel  for 
appellees  urge  to  the  petition  and  writ,  we  may  state  that, 
having  carefully  considered  such  objections,  we  regard 
them  as  unavailing. 

There  is  a  defect  in  said  pleadings,  however,  which  must 
work  an  aflSrmance,  although  it  has  not  been  pointed  out, 
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and  that  is  that  it  is  not  alleged  that  the  certificate 

8.  of  nomination  of  the  candidates  nominated  by  the 
convention  held  upon  the  call  of  relator  designated 

the  title  of  the  party  and  the  figure  or  device  by  which  its 
candidates  were  to  be  designated  upon  the  ballots,  pursuant 
to  §6215  Bums  1901,  Acts  1889,  p.  157,  §18.  In  the 
opinion  of  the  writer,  the  pleadings  were  also  defective,  in 
that  they  did  not  show  that  said  convention  was  held  at  the 
place  designated  in  the  call  of  said  party  authorities.  But 
whether  this  proposition  is  valid  or  not,  the  former  cannot 
be  escaped,  for  it  is  certainly  incumbent  upon  the  relator 
to  bring  himself  within  the  statute;  that  is,  to  show  that 
the  facts  require  that  the  defendants  should  do  what  he 
demands  of  them.  As  was  said  in  Matter  of  Madden 
(1895),  148  K  Y.  136,  140,  42  K  E.  534:  "The  right  to 
a  column  depends  upon  a  nomination's  having  been  made 
and  certified." 

As  was  said  by  Woods,  J.,  in  Martin  v.  Martin  (1881), 
74  Ind.  207,  210,  wherein  a  cause  was  affirmed  on  grounds 
which  were  not  stated  or  suggested  in  the  briefs:  "The 
counsel  have  greatly  mistaken  both  the  practice  and  the 
duty  of  this  court.  The  issue  tendered  for  our  decision 
by  the  appellant  in  every  case  of  appeal  is,  that 

9.  Hhere   is   manifest  error   in   the   record,'   in   some 
specified  particular  or  particulars.     The   appellee 

joins  issue  and  says  there  is  no  error.     The  trial  is  by  the 
record,  not  by  the  argument  of  counsel,  and  the  appellant 
has  no  right  to  prevail,  and  we  should  be  derelict  in  duty 
if  we  permitted  him  to  prevail,  unless  the  error  is  made 
manifest.     No  matter  what  error  the  court  below 
10.     may   have   committed,   it   is  not  manifest   in   the 
record,  imless  saved  in  the  lower  court  and  presented 
in  this  court,  in  accordance  with  the  rules  of  practice. 
These  rules  of  practice  are  the  law  of  the  land,  their  rea- 
sonableness is  justified  by  experience,  and,  unless  ready 
to  abrogate,  we  have  no  right  to  disregard  them.    We  never 
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go  beyond  the  brief  of  the  appellant  to  search  the  record 
in  quest  of  errors  which  have  not  been  pointed  out 

11.  in  the  brief;  but  the  appellee,  without  filing  any 
brief  at  all,  is  entitled  to  the  benefit  of  everything 

in  the  record  which  may  prevent  a  reversal  of  the  judgment 
upon  the  errors  assigned ;  and,  because  the  counsel  on  both 
sides  may  discuss  some  question  with  very  great  learning 
and  ability,  as  was  done  in  this  case,  we  are  not  therefor© 
permitted  to  shut  our  eyes  against  the  fact,  which  we  cannot 
otherwise  help  seeing,  that  the  question  is  not  in  the  record. 
The  silence  of  the  appellee  on  any  point  is  not  equal  to  an 
agreement  to  waive  the  point;  the  burden  is  on  the  appel- 
lant to  show  the  error  which  he  has  assigned."  In  Powell, 
App.  Proc,  p.  126,  it  is  said:  "Hence  it  is  to  be  seen 
that  the  appellate  court,  in  reviewing  the  record  upon  the 
question  of  error,  will  examine  the  whole  record,  and  if,  in 
so  doing,  they  find  in  other  parts  of  the  record  what  will 
justify  or  neutralize  the  error  assigned  and  pointed  out, 
the  court  will  not  reverse  the  judgment."  See,  to  the  same 
effect,  Jones  v.  Castor  (1884),  96  Ind.  307;  MHlson  v. 
State  (1901),  156  Ind.  631;  Irvin  v.  Rushville,  etc.,  Tel. 
Co.  (1903),  161  Ind.  524.  As  was  said  in  Travelers  Ins. 
Co.  V.  Prairie  School  Tp.  (1898),  151  Ind.  36:  "We  may 
not  ignore  what  we  do  see  that  will  prevent  a  reversal  of 
the  judgment"  In  Elliott,  App.  Proc,  §186,  the  authors 
said:  "The  courts  have  again  and  again  adjudged  that 
appeals  are  heard  upon  the  record  and  by  the  record  deter- 
mined." See,  also.  Big  Creek  Stone  Co.  v.  Seward  (1896), 
144  Ind.  205;  Scott  v.  City  of  Laporte  (1904),  162  Ind, 
34,  51.  To  reverse  a  case  because  of  the  sustaining  of  a 
demurrer  to  the  complaint  must  necessarily  settle 

12.  as  the  law  of  the  case  the  right  of  the  appellant  to 
recover  upon  proof  of  the  state  of  facts  alleged  in 

the  complaint  To  do  this  on  the  ground  that  the  appellees, 
who  are  evidently  striving  in  every  way  to  uphold  the 
judgment,  have  failed  to  make  the  particular  point  would 
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be  a  perversion  of  justice.  As  was  said  in  Big  Creek  Stone 
Co,  V.  Seward,  supra:  "If  the  court  were  limited  to  the 
arguments  and  reasoning  of  counsel  in  its  decisions  of 
cases,  to  the  exclusion  of  its  own  observations,  many  cases 
would  lead  us  far  from  what  we  understand  to  be  the  true 
object  of  the  court." 

Before  passing  on  the  question  which  counsel  for  the 

parties  evidently  considered  the  fundamental  question  in 

the  case,  we  deliberated  long  upon  the  question  as 

13.  to  whether  it  was  our  duty  to  do  this,  and  we  have 
reached  the  conclusion  that  it  is.  Public  consid- 
erations alone  gave  the  relator  the  right  to  wage  the  question 
which  he  seeks  to  present.  The  spectacle  of  a  large  body 
of  voters  being  led  by  what,  in  practical  effect,  is  a  false 
pretense,  to  give  their  suffrages  to  candidates  who  are 
without  the  sanction  of  the  party  they  claim  to  represent, 
is  abhorrent.  The  question  is  pvhUci  juris  in  the  highest 
degree.  It  was  said  by  the  supreme  court  of  Wisconsin, 
where  a  question  of  representation  on  the  state  ballot  was 
presented:  "The  public  rights  involved  are  important  in 
the  highest  degree.  Ifo  case  has  arisen  in  recent  years  that 
more  closely  concerns  all  the  people  than  this  one.  Ifothing 
short  of  a  decision  by  the  highest  authority  in  our  judicial 
system  would  be  at  all  satisfactory  or  adequate  to  meet  the 
situation."  State,  ex  rel.,  v.  Houser,  122  Wis.  534,  554, 
100  N.  W.  964.     Recognizing  the  public  interests  which 

are  bound  up  in  the  question,  that  the  election  is  at 

14.  hand,  and  assuming  that  appellees,  in  view  of  their 
oath  of  oflBce  and  the  penalties  prescribed  for  a 

wilful  violation  of  the  election  laws,  will  regard  it  as  incum- 
bent upon  them  to  follow  the  determination  of  the  State's 
highest  judicial  tribunal,  we  have  conceived  that  we  have 
not  gone  further  than  we  are  warranted  in  passing  upon 
the  merits,  and  that,  in  view  of  the  manner  in  which  an 
affirmance  has  been  brought  about,  we  are  not  open  to  the 
criticism  of  incorporating  obiter  into  our  decision  in  de- 

VoL.  167—19 
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ciding  such  question.  Appellees  may  claim  an  affirmance 
on  a  ground  which  they  have  not  suggested^  but,  having 
joined  with  their  adversary  in  invoking  our  judgment  on 
the  main  pointy  they  are  in  no  position  to  complain  that 
the  court,  in  view  of  the  public  character  of  the  controversy, 
has  not  been  silent  on  the  essential  question  involved.  It 
is  the  order  of  the  court  that  this  opinion  be  certified  to  the 
court  below  forthwith. 

Judgment  affirmed.  All  concur,  except  Montgomery,  J., 
who  votes  for  a  reversal  and  files  a  separate  opinion. 

DissENTiNa  Opinion. 

MoNTOOMEEY,  J. — The  manifest  theory  and  purpose  of 
the  relator's  petition  is  to  present  to  the  court  for  settlement 
the  conflicting  claims  of  two  lists  of  county  candidates  to 
the  right  to  have  their  names  printed  in  the  second  column 
of  the  official  ballots,  under  the  title  of  the  Republican 
party  and  the  emblem  of  an  eagle.  No  suggestion  appears 
to  have  been  made  in  the  court  below  that  the  nominating 
convention  convoked  by  relator  was  not  shown  to  have  been 
held  at  the  place  designated  in  the  call  therefor,  nor  is  any- 
thing disclosed  in  this  controversy  making  the  place  of 
holding  such  convention  a  matter  of  importance.  No  such 
question  is  raised  or  discussed  in  the  briefs  of  counsel 
upon  appeal.  The  determination  of  the  controversy  pre- 
sented and  urged  turns  wholly  upon  the  question  as  to 
which  of  the  rival  lists  of  candidates  shall  be  recognized  as 
the  genuine  Republican  ticket.  All  other  questions  are 
subsidiary  to  this,  and  the  formal  defects  in  the  petition 
pointed  out  in  the  majority  opinion  are  such  as  could  and 
doubtless  would  have  been  cured  by  amendment,  upon  .sug- 
gestion of  their  existence,  and  not  having  been  presented 
or  insisted  upon  by  counsel  upon  appeal,  this  court  is  war- 
ranted in  considering  only  the  alleged  defects  passed  upon 
by  the  lower  court,  and  treating  all  others  as  waived.  It 
is  not  the  imperative  duty  of  the  members  of  this  court  to 


Digitized  by 


Google 


MAY  TERM,  1906.  291 

State,  ex  rel,  v.  Board,  etc. — 167  Ind.  276. 

become  attorneys  for  appellees  and  to  scan  records  for 
grounds  upon  which  to  sustain  the  decision  of  the  court 
below,  which  grounds  as  rational  men  they  know  to  a  moral 
certainty  did  not  affect  the  ruling  in  question,  but  which 
as  judges  they  assume  might  have  done  so.  It  is  averred 
that  the  relator  was  chosen  county  chairman  in  strict  con- 
formity to  the  governing  rules  and  under  the  supervision 
of  the  Republican  state  organization,  and  that  ever  since  his 
election  as  such  chairman  he  has  been  recognized  by  the 
Republican  state  and  district  committees  as  chairman  of 
the  Republican  county  central  committee  of  Marshall 
county. 

This  averment  was,  perhaps,  essential  to  the  jurisdiction 
of  the  court,  and  is  decisive  of  the  question  under  consid- 
eration. The  writer  of  the  principal  opinion  attempts  to 
determine  the  question  by  tests  which  are  appropriate  in 
controversies  involving  property  rights,  but  which  are 
wholly  inadequate  to  the  solution  of  a  purely  political 
matter.  The  question  involved  is  one  essentially  political 
and  not  judicial  in  its  character.  It  has  been  generally  held 
that  such  questions  will  be  relegated  to  the  voters  for  settle- 
ment, and  the  courts  will  not  attempt  to  investigate  the 
government,  usages  or  doctrines  of  political  parties,  and  to 
exclude  from  the  official  ballots  the  names  of  candidates 
placed  in  nomination,  on  the  ground  that  they  are  not 
proper  representatives  of  the  political  doctrines  or  party 
government  of  the  party  to  which  they  profess  allegiance, 
but  such  questions  are  to  be  settled  primarily  by  the  party 
tribunals.  Stephenson  v.  Board,  etc,  (1898),  118  Mich. 
396,  76  K  W.  914,  74  Am.  St.  402,  42  L.  R.  A.  214,  and 
cases  cited.  This  recognition  by  the  highest  tribunals  of 
the  party  involved  gives  regularity  and  validity  to  the  acts 
of  the  relator  as  such  chairman,  from  a  partisan  standpoint, 
and  is  controlling  upon  the  courts.  Breidenthal  v.  Edwards 
(1896),  57  Kan.  332,  46  Pac.  469,  34  L.  R.  A.  146; 
Moody  V.  Trimble  (1900),  109  Ky.  139,  58  S.  W.  504,  50 
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L.  R.  A.  810;  Phillips  y.  Gallagher  (1898),  73  Minn.  528, 
76  N.  W.  285,  42  L.  R.  A.  222;  In  re  Fairchild  (1897), 
151  N.  Y.  359,  45  N.  E.  943.;  State,  ex  rel,  v.  Houser 
(1904),  122  Wis.  534,  100  K  W.  964. 

No  controversy  having  been  disclosed  over  the  place  of 
holding  the  nominating  convention,  that  matter  is.  imma- 
terial in  the  determination  of  the  question  presented.  If 
in  point  of  fact  the  nominations  are  not  certified  in  writing, 
as  required  by  law,  they  are  not  entitled  to  go  upon  the 
ballots  at  all. 

The  genuine  list,  when  properly  certified,  must  be  recog- 
nized and  given  its  proper  place  upon  the  ballots,  while  the 
pretenders  must  be  assigned  a  different  column,  name,  and 
device. 

It  follows  that  the  list  of  candidates  nominated  at  the 
convention  convoked  by  the  relator  on  June  2,  1906,  is"  the 
genuine  list  of  Republican  candidates,  and  as  such  is  en- 
titled to  be  placed  in  the  second  column  under  the  party  name 
and  emblem  on  the  official  ballots,  and  this  right  having 
been  denied  them  as  alleged,  upon  the  sole  ground  of  a 
lack  of  party  regularity  and  genuineness,  the  petition  is 
suflScient  to  afford  the  relief  sought.  I  therefore  dissent 
from  the  conclusions  reached  by  a  majority  of  the  court, 
and  vote  for  a  reversal  of  the  judgment. 


167     2921 
fl67     320 

p^^^  ^Q^      A  MEMO  AN  Express  Company  v.  Southern  Indiana 

Express  Company. 

[No.  20,441.  Filed  November  1,  1906.] 
1.  Constitutional  LAW.—Fourteentk  Amendment-Statutes. — 
Carriers, — Express  Companies. — Sections  one  and  four  of  the 
act  of  1901  (Acts  1901,  p.  149,  §§3312b,  3312e  Bums  1901), 
providing  for  the  equal  treatment  of  express  companies  by  one 
another  in  this  State,  and  for  penalties  for  failure  or  r^usal 
by  any  such  companies  to  treat  others  on  equal  terms,  are  not 
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in  violation  of  the  fourteenth  amendment  of  the  federal  Con- 
stitution, providing  for  equal  rights  and  for  due  process  of 
law.  Adama  Expreaa  Co.  v.  State,  161  Ind.  828,  followed, 
pp.  308,  313. 

2.  Injunction.  —  Express  Cdmpanies, — Discrimination, — Stat- 
utes,— Injunction  lies,  by  virtue  of  §3312e  Bums  1901,  Acts 
1901,  p.  149,  §4,  to  compel  defendant  express  company  to  grant 
to  plaintiff  express  company  the  same  terms  and  privileges  in 
the  carriage  of  plaintiff's  express  matter,  which  defendant 
grants  to  other  companies,    pp.  309,  315. 

3.  Equity. — Enlarging  Jurisdiction. — Legislative  Powers, — The 
legislature  has  the  power  to  enlarge  the  jurisdiction  of  the 
courts  of  equity,    p.  310. 

4.  Carriers. — Express  Companies. — Rates. — CommanrLaw  Dur 
ties, — At  the  common  law,  express  companies  were  under  no 
obligation  to  treat  all  customers  alike,    p.  311. 

6.  Common  Law. — Insufficiency  of,  to  Meet  Modern  Require- 
ments,— While,  formerly,  the  common  law  was  elastic  enough 
to  provide  a  remedy  for  flagrant  injustice,  it  has  not  in  modem 
times  kept  abreast  of  progress;  and  the  legislature  has  been 
compelled  to  supply  new  remedies  to  meet  existing  conditions. 

6. /Carriers. — Express  Companies, — Prepayment  of  Charges, — 
Waiver,— Statutes. — Section  3312b  Bums  1901,  Acts  1901,  p'. 
149,  §1,  does  not  compel  defendant  express  company  to  prepay 
charges  on  packages  received  from  other  companies,  but  does 
require  defendant  to  do  so  for  plaintiff,  where  it  does  so  for 
other  express  companies,  defendant's  prepayment  as  to  the 
others  being  a  waiver  of  its  right  to  refuse  to  prepay  for  plain- 
tiff's packages,    pp.  311,  313.  ^ 

7.  Competition. — Public  Policy. — Common  Law. — All  usages, 
customs,  rules  and  practices  designed  to  prevent  competition 
are  contrary  to  public  policy  and  were  condemned  by  the  com- 
mon law.    p.  312. 

8.  PouCB  Power. — Liberty, — Property, — The  state  may  in  the 
proper  exercise  of  the  police  power  sacrifice  the  property  of 
individuals,  curtail  natural  privileges,  and  restrict,  or  entirely 
take  away,  the  liberty  of  the  citizen,    p.  312. 

9.  Commerce. — Interstate. — What  is. — State  laws  which  may  to 
some  extent  affect  interstate  commerce  are  not  necessarily  bad 
on  the  ground  that  they  regulate  interstate  commerce,    p.  313. 

10.  Contracts. — Right  of. — Legislative  Power, — The  right  to 
contract  may  be  restricted  by  the  legislature,  or  in  some  cases, 
may  be  prohibited,    p.  314. 
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11.  Pleading. — Argumentative  Denial, — Sustaining  Demurrer  to, 
— Appeal  and  Error. — Sustaining  a  demurrer  to  argumentative 
denials,  is  harmless  error  where  the  general  doiial  was  pleaded, 
p.  314. 

12.  Judgment. — Motion  to  Modify. — Express  Companies. — Equal 
Privileges. — Statutes. — A  decree  commanding  defendant  ex- 
press company  to  grant  certain  specified  privileges  and  terms 
to  plaintiff  express  company,  such  privileges  and  terms  being 
the  same  voluntarily  yielded  by  defendant  to  other  express 
companies,  is  warranted  by  §3312e  Bums  1901,  Acts  1901,  p. 
149,  §4.    p.  815. 

13.  Constitutional  Law. — Carriers. — Express  Companies. — 
Discrimination. — Sections  one  and  four  of  the  act  of  1901  (Acts 
1901,  p.  149,  S§3312b,  3312e  Bums  1901),  providing  for  equal 
treatment  by  express  companies  of  one  another  in  this  State 
and  for  a  penalty  for  a  violation  of  the  provisions  thereof,  are 
not  in  violation  of  the  federal  Constitution,  article  1,  §8,  provid- 
ing that  the  federal  congress  shall  regulate  interstate  com- 
merce, or  section  one  of  the  fourteenth  amendment,  or  article  1, 
§S21,  23,  of  the  state  Constitution,  providing  for  equal  rights 
and  due  process  of  law.    p.  315. 

From  Lawrence  Circuit  Court ;  James  B.  Wilson,  Judge. 

« 

Suit  by  the  Southern  Indiana  Express  Company  against 
the  American  Express  Company.  From  a  decree  for  plain- 
tiff, defendant  appeals.  .Affirmed. 

Matsoh  &  Giles  and  Baker  &  Daniels,  for  appellant 
F.  M.  Trissal,  J.  H.  Shea  and  Brooks  &  Brooks,  for  ap- 
pellee. 

Jordan^  0.  J. — ^Appellee  company,  as  plaintiff  below, 
on  May  31,  1901,  commenced  this  suit  under  an  act  of  the 
legislature,  approved  March  7,  1901  (Acts  1901,  p.  149, 
§§1,  4,  §§3312b,  3312e  Bums  1901),  to  secure  an  injunc- 
tion compelling  appellant  to  extend  to  said  plaintiff  like 
facilities,  terms,  privileges,  advantages,  and  usages  in  the 
receiving,  transmission  and  delivery  of  express  matter 
within  the  State  of  Indiana  which  said  defendant  had 
granted  to  all  other  express  companies. 
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On  May  12,  1902,  plaintiff  filed  an  amended  complaint 
in  two  paragraphs.  The  defendant  unsuccessfully  de- 
murred to  each  of  these  paragraphs  on  the  grounds:  (1) 
That  the  court  had  no  jurisdiction  over  the  person  of  the 
defendant;  (2)  that  the  plaintiff  had  no  legal  capacity  to 
sue;  (3)  that  the  paragraphs  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Thereupon  defendant  filed 
its  answer  in  five  paragraphs,  the  first  of  which  was  the 
general  denial.  A  demurrer  for  want  of  facts  was  sus- 
tained to  each  of  the  paragraphs  of  the  answer  except  the 
first.  On  February  19,  1904,  the  cause  was  tried  by  the 
court  on  the  issues  joined  upon  the  amended  complaint  and 
the  answer  of  general  denial.  There  was  a  general  finding 
in  favor  of  the  plaintiff,  and  the  court  awarded  a  decree, 
enjoining  and  prohibiting  the  defendant  from  refusing  to 
extend  and  grant  unto  the  plaintiff  equal  terms,  facilities, 
accommodations,  usages,  privileges,  and  advantages  in  the 
receipt,  transmission,  carriage,  continuance  of  carriage, 
and  delivery  of  money  and  property,  which  defendant  ex- 
tended and  granted  to  other  express  companies;  but  the 
court  excluded  from  the  operation  of  said  decree  of  injunc- 
tion property  worth  less  than  the  transportation  charges 
and  also  perishable  property. 

Upon  the  entering  of  this  decree  the  defendant  filed  a 
motion  to  modify.  This  motion  is  as  follows:  "The  de- 
fendant in  the  above-entitled  cause  moves  that  the  court 
correct  and  modify  the  decree  rendered  in  this  cause 
*  *  *  by  adding  to  the  last  paragraph  of  the  decree 
and  at  the  end  of  said  paragraph  the  following  paragraphs 
and  each  of  them,  to  wit:  First  And  this  decree  shall 
only  be  applied  to  such  packages  weighing  seven  pounds 
and  less  as  plaintiff,  in  advance  of  tendering  to  the  defend- 
ant, shall  agree  with  the  defendant  that  the  same  shall  be 
carried  on  the  basis  of  one  through  rate  for  the  entire  car- 
riage, and  there  shall  be  one  equal  division  of  said  rate  be- 
tween the  plaintiff  and  the  defendant,  and  if  there  be  an 
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odd  cent  in  said  division  it  shall  be  taken  by  the  carrier 
making  delivery  to  the  consignee.  Second.  This  decree 
shall  be  effective  as  to  future  interchange  of  traflSc  between 
the  plaintiff  and  defendant  only  when  and  so  long  as  the 
plaintiff  shall  bind  itself  to  the  defendant  to  guarantee  the 
payment  to  the  defendant  of  any  and  all  of  advanced 
charges  paid  defendant  to  plaintiff  which  the  defendant  is 
not  able  to  collect  from  the  consignee  thereof,  provided  the 
defendant  shall  give  notice  to  the  plaintiff,  within  sixty 
days  after  payment  of  such  advanced  charges,  that  the 
same  cannot  be  collected  from  the  consignee.  Third.  This 
decree  shall  be  effective  as  to  future  interchange  of  traffic 
between  the  plaintiff  and  defendant  only  when  and  so  long 
as  the  plaintiff  shall  bind  itself  to  the  defendant  to  inter- 
change traffic  reciprocally  with  the  defendant  upon  accom- 
modations which  shall  be  the  same  to  the  defendant  as  the 
connecting  carrier's  tendering  package  for  continuance  of 
carriage  to  destination  on  plaintiff's  line  or  route  as  are 
received  and  had  by  plaintiff  as  the  connecting  carrier's 
tendering  packages  for  continuance  of  carriage  to  destina- 
tion on  defendant's  line  or  route." 

The  defendant  also  filed  its  motion  for  a  new  trial, 
assigning  the  following  reasons:  "(1)  That  the  decision 
of  the  court  is  not  supported  by  sufficient  evidence;  (2) 
that  the  decision  of  the  court  is  contrary  to  law."  Each 
of  these  motions  was  overruled,  to  which  rulings  the  defend- 
ant excepted. 

The  errors  assigned  in  this  appeal,  and  upon  which  ap- 
pellant relies  for  reversal,  are  the  following:  (1)  The 
amended  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  (2)  overruling  the  demurrer  to 
the  first  paragraph  of  the  amended  complaint;  (3)  over- 
ruling the  demurrer  to  the  second  paragraph  of  said  com- 
plaint; (4)  sustaining  demurrer  to  the  second  paragraph 
of  answer;  (5)  sustaining  demurrer  to  the  third  paragraph 
of  answer;   (6)  sustaining  demurrer  to  the  fourth  para- 
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graph  of  answer;  (7)  sustaining  demurrer  to  the  fifth  par- 
agraph of  answer;  (8)  overruling  motion  to  modify  de- 
cree; (9)  overruling  motion  for  new  trial. 

The  evidence  given  upon  the  trial  is  brought  into  the 
ropord  by  a  bill  of  exceptions. 

Plaintiff  alleged  in  the  first  paragraph  of  its  amended 
complaint  that  it  is  a  corporation  organized  and  doing  busi- 
ness under  the  laws  of  the  State  of  Indiana ;  that  for  three 
years  last  past  it  has  been  engaged  in  the  business  of 
carrying  money,  merchandise  and  other  articles  over  the 
Southern  Indiana  Railroad  Company's  line  in  Indiana; 
and  since  May  16,  1901,  up  to  the  present  date  it  received 
and  agreed  to  receive  compensation  for  such  services;  that 
since  then  continuously  it  has  been  engaged  in  consigning 
to  defendant  and  other  express  companies  such  things  so 
carried  by  it  for  transportation  by  such  express  company 
over  railroads  in  the  State  of  Indiana ;  that  during  all  the 
time  mentioned  it  has  been  and  still  is  a  responsible  ex- 
press company;  that  on  May  16,  1901,  it  had  and  now  has 
a  paid-up  cash  capital  of  $50,000,  and  no  liability  existing 
against  it  It  is  alleged  that  it  is  a  joint  stock  association, 
and  for  twenty  years  last  past  has  been  engaged  in  the 
State  of  Indiana  in  carrying,  over  railroads,  money,  mer- 
chandise, and  other  articles  for  hire;  that  said  defendant 
is  and  during  all  of  said  time  has  been  granting  to  the 
Adams  Express  Company,  the  Southern  Express  Company, 
and  other  express  companies,  facilities,  accommodations, 
and  usages  in  the  receipt,  carriage,  continuance  of  carriage, 
and  delivery  of  such  express  matter,  and  terms,  credits, 
advantages,  and  usages  in  the  receipt,  transmission  and  de- 
livery of  such  express  matter  which  the  defendant  has  con- 
tinuously refused,  and  still  refuses,  to  the  plaintiff;  that 
said  advantages  consist  in  the  defendant's  maintaining 
business  connections  with  such  other  express  companies, 
whereby  said  defendant  received  from  them,  and  they  re- 
ceived from  defendant,  express  packages  and  each  paid  the 
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carrying  charges  of  the  preceding  carrier,  and  each  com- 
pleted the  carriage  and  delivered  such  articles  and  collected 
from  the  consignee  and  retained  all  the  charges  of  itself 
and  of  each  preceding  carrier. 

The  first  paragraph  further  alleges  that  the  plaintiff 
continuously  and  daily  from  May  16,  1901,  tendered  to 
the  defendant  express  matter  to  be  received  and  accepted 
by  said  defendant  under  equal  terms  and  under  the  terms, 
credits,  etc.,  in  the  receipt,  transmission,  and  delivery  of 
all  express  matter  at  all  of  said  times  granted  by  the  de- 
fendant to  said  other  express  companies ;  that  the  defendant 
has  refused  to  receive  said  packages,  and  by  so  refusing, 
unlawfully  and  unjustly  discriminates  against  this  plain- 
tiff. The  paragraph  then  sets  out  and  assigns  three  spe- 
cific instances  of  packages  of  express  matter  tendered  and 
refused  on  May  30,  1901,  to  wit:  (1)  A  package  from 
Seymour,  Indiana,  consigned  to  Edward  Corr,  of  Bloom- 
ington,  Indiana,  and  carried  by  plaintiff  to  Bedford,  and 
there  tendered  to  the  defendant,  which  the  latter  refused 
to  receive  and  accept.  (2)  A  package  from  Freetown,  In- 
diana, consigned  to  Noble  Moore,  at  Mitchell,  Indiana, 
which  was  carried  by  plaintiff  to  Bedford,  and  tendered 
to  defendant,  and  by  it  refused.  It  is  averred  that  defend- 
ant's line  passes  through  Bloomington  and  Mitchell,  Indi- 
ana. (3)  A  package  from  Selma,  Indiana,  consigned  to 
Dr.  W.  H.  Livingston,  Danville,  Indiana,  and  carried  by 
plaintiff  to  Bedford,  and  at  that  point  tendered  to  defend- 
ant and  by  it  refused.  That  defendant's  line  extends  from 
Bedford  to  Danville,  Indiana,  and  that  all  the  aforesaid 
packages  were  received  by  the  plaintiff  in  the  usual  course 
of  business.  It  is  alleged  that  along  plaintiff's  line  there 
are,  and  for  months  past  have  been,  thirty  stations  where 
it  has  maintained  agencies;  that  the  railroad  over  which 
the  plaintiff  maintains  its  line  is  over  160  miles  in  length, 
and  that  at  each  of  its  said  agencies  said  plaintiff  has  since 
May  16,  1901,  daily  received  express  packages  which  were 
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consigned  to  persons  in  divers  cities  and  towns  in  the  State 
of  Indiana,  in  which  the  defendant  had  and  has  agencies, 
and  to  which  its  line  runs;  that  each  day  hereafter  the 
plaintiff  will  receive  packages  along  its  line.  It  is  further 
alleged  that  the  defendant  threatens  to  continue  to  refuse 
packages  tendered  to  it  by  the  plaintiff,  will  refuse  to  pay 
plaintiff's  carrying  charges,  will  refuse  to  complete  the  car- 
riage of  such  packages,  will  refuse  to  receive  from  the  con- 
signee all  the  carrying  charges,  and  will  refuse  to  receive 
from  plaintiff  such  packages  and  pay  the  carrying  charges 
accrued  thereon,  unless  enjoined  from  so  doing;  and  that 
thereby  the  plaintiff  will  suffer  irreparable  injuries,  the 
amount  of  which  is  impracticable  to  compute  or  ascertain, 
but  which  does  not  exceed  the  sum  and  value  of  $1,500. 
The  paragraph  closes  with  the  prayer  for  a  mandatory  in- 
junction on  the  final  hearing. 

The  facts  alleged  in  the  second  paragraph  of  the  amend- 
ed complaint  are  virtually  the  same  as  in  the  first,  except 
that  it  contains  fuller  allegations  as  to  the  character  of  the 
plaintiff's  incorporation.  It  avers  that  the  plaintiff  is  a 
corporation  organized  in  pursuance  to  the  statutes  of  the 
State  of  Indiana,  and  that  its  purpose  and  business  is  to 
receive,  and  speedily  to  forward,  deliver  and  transport  over 
lines  of  railway  and  other  public  highways,  by  means  of 
public  and  private  conveyance,  under  the  care  of  special 
messengers  or  otherwise,  goods,  etc.,  and  to  receive  and  for- 
ward for  collection,  bills,  notes,  etc.,  and,  up«n  receiving 
payment,  to  return  the  money  to  the  consignor,  and  also  to 
receive  and  forward  all  articles  of  trade,  etc.,  with  the  bill 
and  charges  of  the  shipper  attached  thereto  to  be  collected, 
etc.,  and  to  return  the  amount  of  the  charges  to  the  shipper. 
Also  to  perform  for  the  public  all  ofiices  that  by  usage  are 
incident  to  the  forwarding  business  by  the  class  of  carriers 
known,  recognized,  and  designated  by  the  public  as  express 
carriers.  It  is  further  alleged  in  this  paragraph  that  "de- 
fendant received  from  all  express  companies,  except  plain- 
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tiff,  and  from  all  persons,  express  matter  for  delivery  on 
its  lines  and  at  its  oflSees  without  the  prepayment  of  the 
charges  for  transportation,  but  collected  the  same  from  the 
consignee.'' 

Defendant,  in  the  second  paragraph  of  its  answer,  sub- 
stantially alleges  that  it  is  a  copartnership,  and  that  under 
the  name  of  the  American  Express  Company  it  is,  and  for 
twenty  years  has  been,  engaged  in  the  business  of  an  ex- 
press carrier  in  Lawrence  county,  Indiana,  and  has  carried, 
and  still  carries,  money  and  other  articles  for  hire  on  cer- 
tain railroads  in  said  State,  and  especially  a  railroad  run- 
ning through  the  city  of  Bedford  and  extending  to  Dan- 
ville, Bloomington,  and  Mitchell,  in  said  State  of  Indiana. 
It  is  alleged  that  the  defendant's  express  business  during 
the  time  aforesaid  extended,  and  still  extends,  over  rail- 
roads by  connections  over  uninterrupted  routes  through  the 
State  of  Indiana  and  into  the  states  of  Ohio,  Pennsylvania, 
New  Jersey,  New  York,  Michigan,  Illinois,  and  other 
states  of  the  United  States ;  that  during  all  of  said  time  it 
has  received,  and  still  receives  and  agrees  to  receive,  com- 
pensation for  its  carrying  services ;  that  its  routes  and  lines 
of  express  business,  connected  at  various  points  in  Indiana 
and  other  states  with  the  lines  and  routes  of  other  express 
carriers  doing  a  like  state  and  interstate  express  business, 
to  wit,  the  United  States  Express  Company,  Wells-Fargo 
Express  Company,  Southern  Express  Company,  and  other 
express  companies;  that  during  all  of  the  aforesaid  time 
the  defendant  did,  and  still  does,  under  agreements  made 
between  it  and  said  other  express  companies,  respectively 
receive  from  and  deliver  to  each  of  them  in  the  State  of 
Indiana  both  intrastate  and  interstate  express  matter,  and 
did  and  does  advance  to  each  of  them  their  accrued  charges 
thereon,  and  did  and  does  receive  from  them  its  own  ac- 
crued charges  on  express  matter  delivered  by  it  to  them. 

This  paragraph  further  alleges  that  the  defendant  on 
delivering  to  the  consignee  such  matter  transferred  to  it. 
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collected  and  collects  from  said  consignee  all  accrued  ex- 
press charges  of  itself  and  all  preceding  carriers ;  that  it  did 
not  and  does  not  so  receive  express  matter  from  other  car- 
riers, or  deliver  to  them  except  in  cases  where  there  is  an 
agreement  with  them;  that  such  agreement  embraced  both 
intrastate  and  interstate  business;  that  without  such  agree- 
ment respecting  interstate  business  no  agreement  upon  the 
subject  of  interchange  business  would  have  been  made  by 
the  defendant;  that  such  agreements  secured  the  defendant 
a  guaranty  of  repayment  of  such  accrued  charges  in  case 
the  consignee  refused  to  pay  them,  and  in  such  case  the 
agent  of  the  transferring  carrier  did  pay  to  the  defendant's 
agent  receiving  the  transfer  the  charges  advanced  by  and 
those  earned  by  defendant  if  a  claim  for  same  was  made 
within  sixty  days ;  that  the  agreement  contained  a  stipula- 
tion that  on  packages  of  seven  pounds  or  less  the  through 
rate  over  the  two  or  more  lines  should  not  be  greater  than 
either  company  would  charge  for  its  carriage  for  the  same 
number  of  miles,  had  either  company  singly  carried  the 
same,  and  that  this  through  rate  should  be  equaily  divided 
between  the  carriers,  the  odd  cent,  if  any,  being  taken  by 
the  company  making  the  delivery  to  the  consignee;  pnd 
that  within  the  last  five  years  there  has  been  no  other  cus- 
tom, usage,  or  arrangement  between  defendant  and  any 
other  express  company  respecting  interchanging  business. 
The  paragraph  further  avers  that  the  plaintiff  did  not 
at  $ny  time  before  this  suit  was  commenced,  and  especially 
on  the  day  it  tendered  to  defendant  the  packages  mentioned 
in  its  complaint,  have  any  agreement  with  the  defendant 
respecting  interchange  business  and  up  to  the  time  of  such 
tender  the  plaintiff  and  defendant  had  not  interchanged 
express  matter  under  any  reciprocal  agreement,  and  plain- 
tiff had  not  offered,  and  did  not  offer  at  the  time  of  said 
tender,  to  enter  into  any  such  agreement,  and  did  not  at 
the  time  of  such  tender  offer  to  pay  defendant's  charges  for 
carrying  said  packages,  and  did  not  offer  to  guarantee  to 
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defendant  the  repayment  of  plaintiff's  accrued  charges  or 
defendant's  charges  to  be  earned  in  the  event  that  it  could 
not  be  collected  from  the  consignee,  and  it  did  not  offer  to 
put  in  force  between  the  plaintiff  and  defendant  a  through 
rating  and  division  of  the  through  rate  similar  to  the  rating 
and  division  thereof  in  force  between  the  defendant  and 
such  other  express  companies ;  that  if  the  provisions  of  the 
express  companies'  statute  of  Indiana,  approved  March  7, 
1901  (Acts  1901,  p.  149,  §§3312b-3312f  Bums  1901),  re- 
quired the  defendant  under  these  circumstances  to  receive 
the  packages  tendered,  and  to  advance  plaintiff's  accrued 
charges  thereon  and  so  to  receive  all  similar  packages  so 
tendered  by  plaintiff,  then  it  is  alleged  that  said  statute  is 
void,  because  it  is  in  violation  of  §8,  article  1,  and  §1  of 
the  fourteenth  amendment  to  the  Constitution  of  the 
United  States,  and  also  of  §§21  and  23  of  article  1  of  the 
Constitution  of  Indiana,  and  that  unless  the  provisions  of 
said  statute  be  so  construed,  plaintiff  cannot  have  and  main- 
tain this  suit.    Wherefore  judgment  is  demanded. 

The  third  paragraph  of  the  answer  substantially  alleges 
that  the  defendant  is  a  joint  stock  association  or  copartner- 
ship, usually  called  an  express  company,  not  organized  un- 
der the  laws  of  Indiana,  and  that  it  is  regularly  engaged, 
and  has  been  since  March  29,  1879,  continuously  in  the 
business  of  carrying  money  and  property  over  and  upon 
railroads  in  the  State  of  Indiana ;  that  it  agrees  to  receive 
and  does  receive  compensation  therefor,  and  was  so  en- 
gaged in  said  State  prior  to  the  time  when  the  statute  in 
relation  to  foreign  express  companies  (§§3306-3308  Bums 
1901,  Acts  1879  [s.  s.],  p.  146)  was  enacted;  that  upon  the 
taking  effect  of  the  aforesaid  act,  and  long  before  May  16, 
1901,  the  defendant  duly  and  fully  complied  with  section 
two  of  said  act  of  1879,  by  executing  and  filing  in  the  office 
of  the  recorder  of  Lawrence  county,  Indiana,  the  "agree- 
ment" mentioned  in  that  section,  authorizing  process  issued 
against  the  defendant  to  be  served  upon  its  express  agents. 
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and  further  authorizing  judgment  to  be  rendered  thereon 
in  personam  against  the  defendant  copartnership  in  such 
actions,  all  in  the  manner  as  is  provided  in  said  section; 
that  continuously  since  the  filing  of  said  agreement  the 
defendant  has,  in  pursuance  of  the  rights  and  privileges 
secured  to  it  by  the  act  of  1879,  supra,  enjoyed  such  rights 
and  privileges  in  the  transaction  of  its  express  business  in 
said  State  of  Indiana  and  said  county  of  Lawrence ;  that  on 
May  15, 1901,  at  midnight  of  said  day,  the  Secretary  of  State 
of  the  State  of  Indiana  certified  as  then  in  force  said  statute, 
approved  March  7,  1901;  that  the  defendant's  acceptance 
of  the  provisions  of  said  act  of  March  29,  1879,  became  a 
contract  between  the  defendant  and  the  State  of  Indiana, 
which  was,  on  May  15,  1901,  and  still  is  in  full  force, 
imless  the  act  of  March  7,  1901,  supra,  which  attempted  a 
repeal  of  the  act  of  1879,  supra,  and  attempted  to  annex 
conditions  to  defendant's  right  to  transact  an  express  car- 
rier business  in  Indiana  different  from  those  defined  and 
authorized  by  said  act  of  1879,  be  a  valid  statute  of  Indi- 
ana; that  the  right  to  have  and  maintain  this  suit  rests 
wholly  upon,  and  does  not  exist  without,  the  provisions  of 
said  act  of  1901 ;  and  that  said  act  is  null  and  void  because 
under  the  facts  herein  alleged  it  violates  §10,  article  1,  of 
the  Constitution  of  the  United  States,  in  that  it  impairs  the 
obligation  of  said  contract  between  the  defendant  and  the 
State  of  Indiana.    Wherefore  judgment  is  demanded. 

In  the  fourth  paragraph  of  answer  the  defendant  averred 
that  it  is  a  copartnership  and  association  of  persons,  usually 
called  an  express  company,  and  had  been  for  five  years  in 
the  business  of  carrying  money  and  property  over  and  upon 
railroads  operated  in  Indiana  and  in  said  Lawrence 
county;  that  in  receiving  and  agreeing  to  receive  compen- 
sation for  such  carriage  the  Southern  Indiana  Express 
Company  did  tender  to  the  defendant  the  express  packages 
mentioned  in  the  complaint  for  continuance  of  carriage 
from  said  city  of  Seymour  to  destination,  but  that  such 
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tendering  company  did  not  pay  or  offer  to  pay  defendant's 
charges  for  such  carriage,  and  did  demand  from  defendant 
said  tendering  company's  accrued  charges  for  the  carrying 
of  said  packages  to  Bedford,  and  did  not  offer  to  guarantee 
defendant  against  loss  of  either  of  said  charges,  in  case  the 
consignee  would  not  pay  them,  and  thereupon  the  defend- 
ant declined  to  receive  and  carry  said  packages  and  to  ad- 
vance said  accrued  charges;  that  said  Southern  Indiana 
Express  Company  was  then  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Indiana,  but  was 
not  a  responsible  express  company,  nor  an  express  company 
of  any  kind,  because  there  never  had  been  a  statute  of  In- 
diana authorizing  the  incorporation  of  express  companies; 
that  said  company,  by  its  certificate  of  incorporation  and 
articles  of  association,  declared  itself  to  be  organized  as  a 
forwarding  express  company  in  pursuance  of  the  statutes 
of  Indiana  relating  to  voluntary  associations  and  qorpora- 
tions,  which  articles  were  filed  June  22,  1898,  in  the  oflSce 
of  the  Secretary  of  State  of  the  State  of  Indiana,  and  there 
was  then  but  one  statute  authorizing  the  incorporation  of 
forwarding  companies,  viz.,  clause  fifteen  of  section  one 
of  the  voluntary  association  act  of  1893  (Acts  1893,  p. 
289),  which  reads:  "To  organize  forwarding  and  commis- 
sion companies,  and  to  own  and  operate  wharf -boats  in  con- 
nection therewith,  upon  any  of  the  rivers  within  or  border- 
ing upon  the  State  of  Indiana;"  that  said  company  was 
incorporated  in  pursuance  of  said  subsection,  and  not  oth- 
erwise ;  that  it,  in  assuming  to  exercise  the  franchise  of  an 
express  company  common  carrier,  and  to  transact  an  ex- 
press carrier  business,  as  especially  touching  the  express 
packages  mentioned  in  the  complaint,  acted  wholly  ultra 
vires  its  charter,  and  could  not  and  did  not  legally  bind  its 
assets  and  property,  although  in  that  behalf  it  attempted 
to  act  and  claimed  to  be  acting  as  a  corporation,  and  not 
as  a-  copartnership  or  otherwise.  The  paragraph  closes 
with  a  prayer  for  judgment. 


Digitized  by 


Google 


MAY  TERM,  1906.  305 

American  Express  Co,  v.  Southern  Ind.  Express  Co. — 167  Ind.  292. 

The  fifth  paragraph  of  the  answer  alleges  that  the  de- 
fendant is  a  joint  stock  company  organized  under  the  laws 
of  the  state  of  New  York  more  than  five  years  before  the 
commencement  of  this  suit,  and  was  not  incorporated 
anywhere  and  was  not  organized  in  the  State  of  Indiana; 
that  during  all  of  that  time  it  was  a  common  carrier  of 
goods  for  hire  over  various  railroads  of  many  of  the  states 
of  the  United  States  and  over  a  railroad  in  the  city  of  Bed-  • 
ford,  Lawrence  county,  Indiana;  that,  prior  to  the  com- 
mencement of  this  suit,  the  plaintiff  was  doing  an  ex- 
press carrier  business  over  the  Southern  Indiana  Kailroad 
through  the  city -of  Bedford  to  the  city  of  Terre  Haute,  in 
the  State  of  Indiana;  that  after  May  15,  1901,  plaintiff 
made  a  general  demand  that  defendant  should  receive  at 
junction  points  from  plaintiff  express  packages  carried 
thereto  by  it,  and  destined  to  points  on  defendant's  line, 
and  that  immediately  upon  defendant's  receipt  thereof  the 
defendant  should  pay  plaintiff's  accrued  charges  thereon, 
and  that  defendant  should  accept  such  packages  without 
prepayment  of  defendant's  charges  or  without  a  guaranty 
of  such  payment,  if  the  consignee  should  not  pay  them,  and 
without  agreeing  that  on  a  package  weighing  seven  pounds 
or  less  the  freight  charges  should  be  the  same  as  though  it 
were  to  be  carried  only  over  a  single  express  route,  and  that 
this  through  rate  should  be  equally  divided  between  plain- 
tiff and  defendant,  the  odd  cent,  if  any,  being  taken  by  the 
company  completing  the  carriage. 

Said  paragraph  further  alleges  that  up  to  the  time  of 
plaintiff's  said  general  demand,  and  of  the  tender  of  the 
particular  packages  mentioned  in  the  complaint,  the  de- 
fendant had  not  by  custom,  usage,  contract,  arrangement, 
agreement,  or  otherwise,  or  in  fact  ever,  accepted  of  an- 
other common  carrier  a  package  like  those  in  question  for 
continuance  of  carriage  or  delivery,  where  such  tendering 
carrier  had  not  (1)  made  with  defendant  a  through  rate 
from  point  of  origin  to  point  of  destination  on  all  packages, 
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which  rate  was  not  greater  than  the  single  rate  of  either 
carrier  had  the  whole  carriage  been  over  but  one  line ;  (2) 
made  an  agreement  for  an  equal  division  of  such  through 
rate;  (3)  agreed  to  refund  to  defendant  any  accrued 
charges  that  defendant  might  advance  to  it  if  not  collecti- 
ble from  consignee;  (4)  agreed  to  pay  defendant  its 
charges  on  the  package  if  not  collectible  from  the  con- 
'signee;  (6)  agreed  that  if  defendant  should  tender  such 
other  carrier  like  express  matter  for  completion  of  carriage, 
to  make  one  through  rate  thereon,  divide  such  rate  equally, 
advance  defendant's  accrued  charges,  and  secure  the  pay- 
ment to  it  of  all  uncollectible  charges  by  defendant's  guar* 
anty  of  collection. 

It  is  further  alleged  that  the  plaintiff  making  said  ten- 
ders to  defendant  did  not  offer  to  do  any  of  said  five  things 
hereinbefore  mentioned,  and  did  not  intend  to  do  any  of 
them,  but  demanded  that  defendant  carry  the  tendered 
packages  on  credit  as  respects  defendant's  charges  thereon 
and  advance  to  the  plaintiff  the  latter's  charges  which  were 
its  full  legal  rate,  being  twenty-five  cents  on  each  of  said 
tendered  packages,  instead  of  twelve  cents,  the  amount 
receivable  on  a  through  rate  by  any  of  said  other  express 
companies  and  without  any  obligation  on  plaintiff's  part  to 
refund  either  of  said  charges  to  defendant  if  not  collectible 
from  the  consignee ;  that  when  making  said  tender  plaintiff 
did  not  have  a  purpose  to  make  such  through  rating,  divi- 
sion thereof,  or  reimbursement,  but  intended  to  take  the 
facilities  it  demanded,  and  which  defendant  refused,  with- 
out itself  making  a  reduced  or  through  rate,  and  without 
paying  or  agreeing  to  pay  either  of  said  charges  if  the  con- 
signee should  refuse  to  pay  them,  and  therefore  the  defend- 
ant charges  that  while  the  privileges,  accommodations,  and 
facilities  were  such  as  this  defendant  granted  other  express 
companies,  yet  the  conditions  upon  which  the  demand  was 
made  by  plaintiff  were  different  from  and  more  favorable 
to  the  plaintiff  than  those  that  then  existed  or  had  hereto- 
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fore  existed  in  any  case  where  the  defendant  had  taken 
such  express  matter  from  any  other  carrier  for  completion 
of  carriage,  and  that  such  difference  of  conditions  was  to 
the  advantage  of  the  plaintiff  and  to  the  disadvantage  and 
injury  of  the  defendant;  that  if  the  act  of  the  General 
Assembly  of  March  7,  1901  (Acts  1901,.  p.  149,  §3312b 
et  seq.  Bums  1901),  shall  be  construed  as  requiring  de- 
fendant to  submit  to  such  unequal  conditions  and  to  acqui- 
esce in  such  advantage  to  plaintiff,  then  said  act  is  in  con- 
travention of  section  one  of  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States,  and  is  therefore 
void;  that  if  said  act  shall  be  so  construed,  then  plaintiff 
is  not  entitled  to  the  relief  for  which  it  prays.  This  para- 
graph closes  with  a  demand  for  judgment. 

The  statute  upon  which  this  action  is  based,  by  its  title^ 
professes  to  relate  to  express  companies,  '^defining  their 
duties,  prohibiting  discrimination  and  combinations,  de- 
claring certain  acts  to  be  unlawful,^^  etc.  So  much  of  the 
first  section  of  the  act  of  1901,  supra,  as  is  material  to  the 
question  involved  in  the  case  at  bar  is  as  follows :  "That 
all  copartnerships,  associations  of  persons,  individuals, 
joint  stock  associations,  corporations,  or  companies,  usually 
called  express  companies,  now  engaged,  or  that  may  here- 
after engage  in  the  business  of  carrying  or  transporting 
money,  merchandise  or  other  articles,  over,  or  upon  any  of 
the  railroads  operating  in  this  State,  and  receiving  or 
agreeing  to  receive  compensation  for  such  services,  shall 
grant  to  each  and  all  consignors,  including  other  responsible 
express  companies  as  consignors,  equal  terms,  facilities, 
accommodations  and  usages,  in  the  receipt,  carriage,  con- 
tinuance of  carriage,  and  delivery  of  money  and  property 
usually  carried  by  express  companies,  and  they  are  prohib- 
ited from  granting  to  any  one  carrier,  class  or  combination 
of  carriers,  any  terms,  credit,  privileges,  advantages, 
usages,  accommodations  or  facilities  in  the  receipt,  trans- 
mission or  delivery  of  express  matter  that  they  do  not  grant 


Digitized  by 


Google 


308  SUPREME  COURT  OF  INDIANA, 

American  Express  Co.  v.  Southern  Ind.  Express  Co. — 167  Ind.  292. 

to  all  Others,  and  the  granting  of  any  credit,  privileges, 
terms,  usages,  facilities  or  advantages  to  any  one  person, 
carrier,  company  or  combination  or  class  or  companies, 
carriers  or  persons,  that  are  not  granted  to  all  other  respon- 
sible carriers  or  persons  shall  be,  and  is  hereby  declared 
unjust  and  unlawful  discrimination." 

Section  four  of  said  act  provides  that  "any  such  carrier, 
corporation,  copartnership,  or  association  failing  to  comply 
with  any  of  the  provisions  of  this  act  or  violating  any  of  the 
provisions  thereof,  shall,  upon  being  convicted  of  any  such 
failure  or  violation  in  an  action  to  be  brought  in  the  name 
of  the  State  of  Indiana  by  the  prosecuting  attorney  of  the 
county  in  which  the  offense  occurs,  forfeit  and  pay  to  the 
State  $500  for  each  offense,  and  the  commencement  of  such 
action,  service  of  process  and  proceedings  therein  shall 
conform  to  the  rules  governing  proceedings  in  civil  actions. 
And  such  offending  carriers,  corporations,  associations  or 
copartnerships  shall  also  be  liable  in  any  court  of  compe- 
tent jurisdiction  in  a  civil  action  to  be  brought  by  and  in 
the  name  of  any  person  injured  by  any  violation  of  this  act, 
and  such  person  may  recover  threefold  the  amount  of  his 
actual  damages  shown,  and  shall  also  have  a  remedy  by 
injunction  in  any  circuit  or  superior  court  of  this  State  to 
command  any  of  the  acts  or  things  required  to  be  done  and 
to  prohibit  any  of  the  acts  forbidden  by  this  act,  and  the 
word  'person'  herein,  shall  be  construed  to  include  any  cor- 
poration, copartnership,  or  association  of  persons." 

The  constitutional  validity  of  the  statute  upon  which 
this  action  is  based  is  assailed  by  appellant's  learned  coun- 
sel for  various  reasons.    It  is  asserted  that  sections 

1.  one  and  four  are  both  violative  of  §1  of  the  four- 
teenth amendment  to  the  federal  Constitution  for 
the  reasons  that  they  attempt  (1)  to  deprive  appellant  of 
its  right  to  demand  prepayment  of  its  carrier  charges, 
which  right,  as  it  insists,  it  has  under  the  common  law,  and 
which  is  a  property  right;  (2)  to  require  an  express  car- 


Digitized  by 


Google 


MAY  TERM,  1906.  309 

American  Express  Co.  v.  Southern  Ind.  Express  Co. — 167  Ind.  292. 

rier  which  desires  to  advance  accrued  charges  to  one  con- 
necting carrier  to  make  such  an  advancement  to  all  re- 
sponsible carriers,  and  by  so  doing  the  statute  attempts  to 
compel  the  making  of  a  "forced  loan,"  which  amounts  to 
the  taking  of  the  property  of  one  person  and  giving  it  to 
another;  (3)  to  take  from  express  companies  their  com- 
mon-law right  to  contract  with  reference  to  interchange 
traflSc,  and  such  right,  it  is  asserted,  is  one  of  property. 

This  same  statute  was  involved,  and  in  the  main  the 
same  constitutional  objections  thereto  were  advanced  and 
urged  against  it,  in  the  case  of  Adams  Express  Co.  v.  State 
(1903),  161  Ind.  328.  In  fact,  the  questions  raised  in 
that  appeal  to  all  intents  and  purposes  are  the  same  as 
those  presented  and  argued  in  the  case  at  bar.  They  were 
fully  considered  by  the  court  and  held  to  be  untenable,  and 
the  constitutional  validity  of  the  statute  was  sustained,  and 
we  are  satisfied  to  accept  the  decision  in  that  appeal,  so  far 
as  applicable,  as  a  ruling  precedent  upon  the  points  or 
questions  raised  and  discussed  in  this  case.  It  is  evident 
that    each    paragraph    of    appellee's    complaint    is 

2.  founded  upon  sections  one  and  four  of  the  act  in 
controversy.  The  pleader  does  not  attempt  under 
either  of  these  paragraphs  to  invoke  any  remedial  right  or 
rights  other  than  those  awarded  by  the  provisions  of  the 
statute.  Therefore,  the  points  advanced  by  appellant's 
counsel  that  neither  paragraph  discloses  any  ground  for 
equity  jurisdiction,  for  the  reason  that  it  appears  that  ap- 
pellee has  an  adequate  remedy  at  law  in  the  recovery  of 
damages  for  the  wrongs  of  which  it  complains,  and  for  the 
further  reason  that  under  the  facts  alleged  it  has  not 
brought  itself  within  the  well-recognized  maxim,  which 
avers  that  "he  who  seeks  equity  must  do  equity,"  do  not 
apply. 

It  will  be  seen  that  under  section  four,  supra,  in  addi- 
tion to  the  actions  thereby  provided,  one  in  the  name  of 
the  State  for  a  penalty  and  the  other  by  the  party  injured 
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to  recover  threefold  the  amount  of  the  actual  damages  sus- 
tained, the  legislature  deemed  it  proper  to  provide  ex- 
pressly that  such  person  "shall  also  have  a  remedy  by  in- 
junction in  any  circuit  or  superior  court  of  this  State  to 
command  any  of  the  acts  or  things  required  to  be  done  and 
to  prohibit  any  of  the  acts  forbidden  by  this  act''  The 
acts  required  to  be  done,  as  declared  by  section  one,  supra^ 
are  that  such  express  companies  "shall  grant  to  each  and 
all  consignors,  including  other  responsible  express  com- 
panies as  consignors,  equal  terms,  facilities,  accommoda- 
tions and  usages,  in  the  receipt,  carriage,  continuance  of 
carriage,  and  delivery  of  money  and  property  usually  car- 
ried by  express  companies."  The  acts  which  such  com- 
panies are  forbidden  to  do  are  "granting  to  any  one  carrier, 
class  or  combination  of  carriers,  any  terms,  credit,  privi- 
leges, advantages,  usages,  accommodations  or  facilities  in 
the  receipt,  transmission  or  delivery  of  express  matter  that 
they  do  not  grant  to  all  others."  The  legislature  clearly 
has  the  right  by  statute  to  enlarge  the  equity  powers 
3.  of  a  court,  and  thereby  authorize  it  to  grant  equit- 
able relief  in  matters  or  cases  in  which,  in  the  ab- 
sence of  such  statute,  the  court  would  have  no  equity 
jurisdiction.  Eilenbecker  v.  District  Court  (1890),  134 
U.  S.  31,  10  Sup.  Ct  424,  33  L.  Ed.  801 ;  Arment  v.  Henr 
sel  (1892),  5  Wash.  152,  31  Pac.  464;  Carleton  v.  Bugg 
(1889),  149  Mass.  550,  22  N.  E.  55,  5  L.  K  A.  193,  14 
Am.  St.  446. 

By  its  averments  each  paragraph  of  the  complaint  shows 
that  the  appellant  has  violated  or  declined  to  obey  the  pro- 
visions of  section  one  by  refusing  to  grant  to  appellee 
"facilities,  accommodations,  and  usages  in  the  receipt,  car- 
riage, continuance  of  carriage  and  delivery  of  express  mat- 
ter," etc.  The  pleading  specifies  what  constituted  the 
accommodations  and  facilities,  etc.,  granted  by  appellant 
to  other  express  companies,  but  which  it  denied  to  appellee. 
In  fact   three  specific  cases  are  given  of  express  packages 
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tendered  by  appellee  to  appellant  which  the  latter  refused 
to  receive  and  carry.    Among  other  things,  it  is  shown  that 
appellee  is  a  responsible  express  company  and  is  seeking 
by  this  action  to  compel  appellant,  by  a  mandate  of  the 
court,  to  grant  to  it  the  same  terms,  facilities,  etc.,  which 
appellant  gives  or  grants  to  other  responsible  express  com- 
panies.    It  is  undoubtedly  true  that  at  common  law  no 
such  duty  or  duties  would  rest  upon  appellant  as 
4.     appellee    in    this    action    seeks    to    compel    it    to 
perform.     By  the  common  law  the  duty  of  a  com- 
mon carrier  is  to  carry  for  all  persons,  for  a  reasonable 
remuneration  to  be  paid  by  each,  but  such  carrier  is  under 
no  obligation  to  treat  all  of  its  customers  or  patrons  alike, 
hence  in  the  absence  of  the  statute  in  question  appellee 
would  have  no  standing  to  ask  that  appellant  discharge  the 
duties  which  it  demands.    The  insuflSciency  of  the  common 
law  to  afford  a  remedy  was  no  doubt  recognized  by  the  leg- 
islature, and  induced  the  enactment  of  the  act  in 
6.     controversy.     Formerly  the  elasticity  of  the  com- 
mon law  and  its  adaptability  to  apply  to  and  govern 
new  conditions   and   things  was  regarded   as  one  of  its 
crowning  virtues,  but  in  the  great  commercial  age  in  which 
we  live  the  common  law  has  not,  in  all  respects,  been  equal 
to  the  many  new  conditions  or  emergencies  which  have 
arisen,  or  been  able  to  keep  pace  with  the  great  march  of 
events,  hence  the  legislature  has  been  from  time  to  time 
required  to  enact  statutes  to  meet,  regulate,  or  control  the 
great  interests  which  affect  the  rights  and  common  welfare 
of  the  people.    Such  is  the  character  of  the  act*  now  under 
consideration.     It  is  not  tenable  to  argue  that  this  act 
operates  to  deprive  appellant  of  a  right  to  demand 
6.     carrier  charges,  for  it  only  operates  to  take  away  tl»e 
right  of  appellant  to  demand  the  prepayment  of 
such  charges  from  appellee  while  it  waives  the  prepayment 
thereof  from  all  other  express  companies,  and  all  persons 
who  ship  or  express  freight  or  goods  over  its  lines.     Re- 
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gardless  of  the  statute,  appellant  still  has  the  right  to  re- 
quire prepayment  of  such  charges  provided  it  treats  appel- 
lee and  all  persons  equally  in  this  respect  Or,  in  other 
words,  by  the  provisions  of  the  statute  in  question,  it  must, 
under  like  or  similar  conditions  or  circumstances,  treat 
^Trojans  arid  Tyrians  without  discrimination."  In  the 
appeal  oi/Adams  Express  Co.  v.  State,  supra,  this  court 
said:  "The  purpose  of  the  statute  was  to  prevent  express 
companies  and  other  common  carriers  doing  business  in 
this  State  from  unfairly  and  unjustly  discriminating 
against  other  persons  or  corporations  engaged  in  the  same 
business,  by  extending  to  some  carriers  advantages  and 
facilities  which  were  denied  to  others.  Of  late  years  many 
important  enactments  of  this  character,  state  and  federal, 
have  been  found  necessary  for  the  protection  of  the  inter- 
ests of  the  people.     All  rules,  practices,  customs, 

7.  and  usages  designed  to  destroy  competition  in  busi- 
ness, or  necessarily  having  that  eflFect,  are  inimical 

to  the  public  well-being,  and  were  condemned  by  the  com- 
mon law.  The  act  under  examination  belongs  to  that  class 
of  legislation  which  has  been  found  necessary  to  prevent 
the  destruction  of  competition,  and  the  exclusive  possession 
by  a  few  of  the  great  fields  of  industry  and  enterprise.  It 
has  never  been  denied  that  in  the  exercise  of  the 

8.  police  power  property  rights  may  be  sacrificed,  nat- 
ural privileges  curtailed,  and  liberty  restricted  or 

taken  away.  As  the  public  peace,  safety,  and  well-being 
are  the  very  end  and  object  of  free  government,  legislation 
which  is  necessary  for  the  protection  and  furtherance  of 
this  object  cannot  be  defeated  on  the  ground  that  it  inter- 
feres with  the  common-law  rights  of  some  of  the  citizens, 
or  even  deprives  them  of  such  rights."y  Citing  numerous 
authorities.  / 

It  is  evident  that  if  appellant  advanced  the   accrued 
charges  to  one  connecting  carrier,  then  it  must  advance 
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such  charges  to  other  responsible  express  companies. 
6.     It  was  the  vice  of  discrimination  in  the  receiving 

and  transportation  of  express  matter  which  the  stat- 
ute intended  to  prevent.  It  in  effect  commands  that  the 
express  carrier  shall  receive  and  carry  upon  the  same  terms 
merchandise  and  other  goods  delivered  to  it  for  carriage 
by  other  responsible  express  companies  or  other  consignors. 
The  law  applies  equally  to  both  appellant  and  appellee, 
and  each  can  demand  of  the  other  the  advantages  of  all 
facilities,  customs,  usages,  terms  and  credits  which  such 
other  company  grants  or  allows  to  its  most  favored  patron 
or  customer.    Adams  Express  Co.  v.  State,  supra. 

In  the  latter  case  we  held,  and  properly  so,  that  the  act 
in  question  did  not  attempt  to  regulate  interstate  commerce. 

The  same  point  is  again  advanced  by  appellant  in 
9.     this  appeal.     But  it  caimot  be  said  that  everything 

which  may  affect  commerce  is  regulation  thereof 
within  the  meaning  of  the  federal  Constitution.  Chicago, 
etc.,  B.  Co.  V.  Iowa  (1876),  94  U.  S.  155,  24  L.  Ed.  94; 
Express  Cases  (1886),  117  XJ.  S.  1,  6  Sup.  Ct.  542,  29  L. 
Ed.  791;  Missouri,  etc.,  R.  Co.  v.  Haber  (1898),  169  U. 
S.  613,  18  Sup.  Ct  488,  42  L.  Ed.  878.  Even  if  it  can  be 
asserted  that  this  statute  incidentally  operates  to  affect  in- 
terstate commerce,  still  that  would  not  render  it  invalid, 
for,  in  the  absence  of  legislation  on  the  part  of  congress, 
the  decisions  of  the  Supreme  Court  of  the  United  States 
affirm  that  a  state  may,  under  its  police  power,  pass  reason- 
able laws,  local  in  their  operation,  although  they  may  inci- 
dentally affect  interstate  commerce.  See  United  States 
Express  Co.  v.  State  (1905),  164  Ind.  196,  and  cases  cited 
on  page  204  of  the  opinion. 

In  the  case  last  cited,  the  validity  of  an  act  of  the  legis- 
lature of  this  State,  requiring  express  companies  to  deliver 

express  matter  to  all  persons  to  whom  the  same  was 
1.     consigned  who  resided  within  the  limits  of  cities 

having   a    population   of   twenty-five   thousand    or 
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more,  was  involved.  It  was  urged  in  that  appeal,  as  in  the 
case  at  bar,  that  the  act  in  question  operated  to  deprive 
express  companies  of  liberty  and  of  property  without  due 
process  of  law,  and  therefore  it  was  antagonistic  to  the 
fourteenth  amendment  of  the  Constitution  of  the  United 
States.  This  contention  the  court  denied.  In  passing  upon 
the  question  as  presented  in  that  appeal  we  said:  "Under 
the  police  power  persons  may  be  deprived  of  both  liberty 
and  property,  at  least  in  a  sense,  and  that  without  redress, 
provided  that  it  be  by  due  process  of  law.  Of  course,  the 
mere  act  of  the  legislative  power  does  not  necessarily 
amount  to  due  process  of  law,  or,  what  is  its  equivalent,  the 
law  of  the  land.  McKinster  v.  Sager  [1904],  163  Ind. 
671,  68  L.  K.  A.  273,  106  Am.  St  268,  and  cases  there 
cited.  However,  every  presumption  must  be  indulged  by 
the  courts  which  the  circimistances  reasonably  admit  of, 
that  the  legislative  authority  was  warranted  in  enacting 
the  statute.     ^While  it  may  be  conceded  that,  gen- 

10.  erally  speaking,  among  the  inalienable  rights  of  the 
citizen  is  that  of  the  liberty  of  contract,  yet  such 

liberty  is  not  absolute  and  universal.  It  is  within  the  un- 
doubted power  of  government  to  restrain  some  individuals 
from  all  contracts,  as  well  as  all  individuals  from  some 
contracts.^  Frisbie  v.  United  States  [1895],  157  U.  S. 
160,  165,  15  Sup.  Ct.  586,  39  L.  Ed.  657." 

The  second,  third,  and  fourth  paragraphs  of  appellant^s 

answer  to  appellee's  complaint  are  substantially  the  same 

as  were  those  considered  and  held  to  be  insuflScient 

11.  in  stating  a  cause  of  defense  in  Adams  Express  Co. 
v.  State,  supra.   It  may  be  said,  however,  that  these 

several  paragraphs,  and  likewise  the  fifth  paragraph  of 
answer,  constitute  nothing  more  than  an  argumentative 
denial,  and  the  facts  therein  alleged,  so  far  as  competent, 
were  admissible  under  the  general  denial  which  constituted 
the  first  paragraph  of  the  answer.  Jeffersonville  Water 
Supply  Co.  V.  Biter  (1897),  146  Ind.  521;  Indiana,  etc.. 
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on  Co.  V.  O'Brien  (1903),  160  Ind.  266.     The  ruling  of 

the  court,  therefore,  in  sustaining  the  demurrer  thereto, 

even  if  erroneous,  under  the  circumstances  was  harmless. 

Counsel  for  appellant  argue  that  the  fifth  paragraph  of 

answer  presents  the  defense  that  appellee  could  not  secure 

injimctive  relief  at  common  law.     This  we  have 

2.     conceded,   but,   as   previously   stated,    the   suit   is 

based  upon  the  statute  in  question,  and  not  upon  the 

common  law. 

There  was  no  error  in  denying  the  motion  to  modify  the 

decree*     The  latter  is  in  harmony  with  the  finding  of  the 

court,  and  it  fully  conforms  to  the  provisions  of  the 

12.     statute  upon  which  this  action  is  founded.     By  its 

terms   appellant  is  only  in  effect  commanded  to 

treat  appellee  as  it  treats  other  express  companies,  under 

like  conditions  and  circumstances.     The  finding  of  the 

court  is  sustained  by  the  evidence  upon  every  material 

point 

In  conclusion^  we  adjudge  that  the  statute  here  in- 
volved does  not  violate  any  of  the  provisions  of  the  state  or 
federal   Constitutions,   as  pointed   out   and   relied 
18.     upon  by  appellant.    There  are  some  other  questions 
presented  which  we  need  not  expressly  refer  to,  as 
they  were  presented  and  considered  and  properly  decided 
adversely  to  the  contention  of  appellant's  counsel  in  Adams 
Express  Co.  v.  State,  supra.    We  find  no  reversible  error, 
and  the  judgment  is,  therefore,  affirmed. 
Montgomery,  3.,  did  not  participate  in  this  decision. 


Towns  v.  The  State, 

[No.  20,779.    Piled  November  1,  1906.] 
L    Criminal  Law. — Laresny^ — Felonious  Intent — Contrihutions. 
— Reliffums  Aeeoeiations. — ^The  soliciting  and  receipt  of  money, 
l^  defendant,  at  a  church,  with  the  intent  to  appropriate  such 
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money  to  his  own  use,  falsely  representing  to  the  contributors 
that  such  money  was  to  be  used  for  a  certain  benevolent  pur- 
pose, constitute  the  felonious  elements  of  larceny,    p.  317. 

2.  Criminal  Law.  —  Larceny.  —  Voluntary  Contributions.  —  The 
fact  that  contributors  voluntarily  gave  their  money  to  defend- 
ant, with  no  expectation  of  its  return,  at  a  church  contribution, 
upon  the  false  representation  that  such  money  was  received  for, 
and  was  to  be  used  in,  the  erection  of  a  certain  building  for 
benevolent  purposes,  is  no  defense  to  a  charge  of  larceny,  where 
defendant  so  falsely  received  such  money  with  the  felonious 
intent  to  appropriate  it  to  his  own  use.    p.  318. 

8.  Same.  —  Larceny. — Fraud. — Trick. — Possession. — Trespass, — 
Title. — ^The  receipt  of  money  by  means  of  a  trick  or  device, 
where  defendant  had  a  preconceived  design  to  steal  same,  is 
larceny,  since  the  possession  so  obtained  is  not  legal  and  the 
owner  retains  the  constructive  possession  of  such  money,  a  con- 
version thereof  constituting  a  trespass,  and  therefore  larceny, 
p.  318. 

4.  Same. — Larceny. — Evidence. — Sufficiency. — ^Where  defendant 
secured  permission  from  the  pastor  of  a  church  upon  the  false 
representation  that  he  represented  a  certain  benevolent  enter- 
prise, and  falsely  took  a  collection  for  such  purpose,  appropri- 
ating the  money  so  collected  to  his  own  use,  he  is  properly  con- 
victed of  larceny,    p.  318. 

5.  Evidence. — Declarations. — Larceny. — Evidence  of  the  decla- 
rations of  defendant,  charged  with  the  larceny  of  certain  con- 
tributions received  by  him  upon  his  false  representation  that 
such  money  was  to  be  used  in  the  work  of  a  certain  benevolent 
enterprise,  as  to  the  institution  with  which  he  was  connected 
in  the  raising  of  such  money,  is  admissible,    p.  318. 

From  Criminal  Court  of  Marion  County  (86,084)  ;  Fre- 
mont Alford,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Charles  H. 
Towns.  From  a  judgment  of  conviction,  defendant  ap- 
peals.   Affirmed. 

Foster  C.  Sherley,  for  appellant 

Charles  W.  Miller,  Attomey-Gteneral,  C.  C.  Hadley,  H. 
M.  Bowling  and  W.  C  OeaJee,  for  the  State. 

Hadley,  J. — ^Appellant  obtained  consent  of  the  pastor 
of  Orace  Presbyterian  church  to  occupy  his  pulpit,  and 
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make  an  appeal  to  the  public  for  voluntary  contributions 
for  the  building,  at  Jeffersonville,  Indiana,  of  a  mission 
home  for  ex-convicts,  by  falsely  representing  to  the  pastor 
that  he  was  the  general  secretary  and  representative  of  a 
national  organization  of  Christian  workers,  with  headquar- 
ters at  Battle  Creek,  Michigan,  and  that  the  object  of  said 
organization  was  to  construct  such  homes  in  various  parts 
of  the  country,  and  that  his  mission  in  Indianapolis  was  to 
raise  funds  for  a  home  in  Jeffersonville,  which  would  cost 
$1,500,  and  that  he  had  at  the  time  in  hand  or  pledged 
$1,100  of  the  amount.  At  a  public  meeting  in  the  church 
appellant  addressed  the  audience  at  length,  repeating  the 
repreBentations  he  had  made  to  the  pastor,  and,  after  an 
earnest  plea  as  to  the  merits  of  his  mission,  requested  per- 
sons in  his  audience  to  make  cash  contributions,  or  sign 
pledge  cards  if  not  prepared  with  the  money.  There  was 
no  such  organization  at  Battle  Creek,  Michigan,  as  appel- 
lant claimed  to  represent.  He  afterward  told  the  detective 
who  made  the  arrest  that  he  had  collected  $97,  all  of  which, 
except  $8,  he  had  kept  for  expenses,  and  the  balance  he 
had  forwarded  to  the  secretary  and  treasurer  of  the  Chris- 
tian Aid  Society  at  Battle  Creek,  Michigan.  The  prosecut- 
ing witness^  with  others,  believing  the  statements  and  repre- 
sentations and  relying  thereon,  made  a  contribution  of 
money. 

Appellant  was  indicted  and  convicted  of  petit  larceny, 
and  assigns  as  error  the  refusal  of  the  court  to  grant  him 
a  new  trial.  The  real  question  is  whether  appellant's 
offense  was  larceny  or  obtaining  money  under  false  pre- 
tense. 

Under  the  facts  disclosed  by  the  evidence  and  stated 
above  there  can  be  no  doubt  but  that  the  defendant  had 
formed  the  design  to  obtain  money  by  deception,  to 
1.  appropriate  what  he  got  to  his  own  use,  and  to  de- 
prive the  contributors  of  it.  These  purposes  exist- 
ing in  his  mind  at  the  time  he  solicited  and  received  the 
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money    constituted    the    feloMous    elements    of    larceny. 
Fleming  v.  State  (1894),  136  Ind.  149. 

That  the  money  was  given  up  with  the  owner's  consent 
and  without  expectation  of  its  return  can  make  no  dif- 
ference, if  the  possession  was  obtained  by  a  fraudu- 

2.  lent  trick  or  deception,  and  with  the  felonious  in- 
tent not  to  return  it,  nor  use  it  for  the  purpose  rep- 
resented by  him  and  intended  by  the  contributors,  but  to 
appropriate  it  to  the  taker's  own  use.  StillweU  v.  State 
(1900),  155  Ind.  652,  559;  Crum  v.  State  (1897),  148 
Ind.  401,  407;  March  v.  State  (1889),  117  Ind.  647. 

The  reason  of  the  rule  is  thus  stated:     "Where  the  de- 
fendant, with  a  preconcerted  design  to  steal  the  property, 
obtains   possession  of  it  by  fraud,   the  taking  is 

3.  larceny,  for  the  reason  that,  as  the  fraud  vitiated 
the  transaction  and  left  the  title  in  the  original 

owner,  he  still  retains  a  constructive  possession  of  the  goods, 
and  a  conversion  of  them  by  the  defendant  is  such  a  tres- 
pass to  that  possession  as  makes  larceny."     Gillett,  Crim. 
Law  (2d  ed.),  §640.    There  was  evidence  justifying 

4.  the  jury  in  finding  the  defendant  guilty  of  lar- 
ceny. 

While  the  State  was  delivering  its  evidence,  a  witness  on 

direct  examination,  after  testifying  to  certain  statements 

made  by  the  defendant,  was  asked  by  the  prosecut- 

5.  ing  attorney  the  following  question:  'TTou  may 
state  what  he  said,  if  anything,  as  to  what  institu- 
tion he  was  connected  with  in  raising  the  money."  All  the 
evidence  goes  to  show  that  appellant  represented  publicly 
and  privately  that  he  was  the  agent  and  general  secretary 
of  a  benevolent  association  at  Battle  Creek,  Michigan,  and 
it  was  the  theory  of  the  State  that  this  representation  was 
false,  and  but  a  part  of  the  defendant's  scheme  to  deceive 
the  people.  In  support  of  the  theory  the  question  was 
proper. 

Judgment  affirmed. 
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Amekicak  Express  Company  v.  The  State.         pm_^ 

[No.  20,563.    FUed  November  2,  1906.] 

1.  Pi£ADiN6. — Answer, — Fticta  Provable  Under  Another  Pa/ror 
graph, — Demurrer, — It  is  harmless  error  to  sustain  a  demurrer 
to  a  paragraph  of  answer  whose  facts  are  provable  under  an- 
other,   p.  320. 

2.  Constitutional  Law. — Carriers. — Express  Companies, — Re- 
fusal to  Receive  Packages  from  Others, — The  act  of  1901  (Acts 
1901,  p.  149,  §§3312b-3312f  Bums  1901),  requiring  express 
carriers  within  this  State  to  treat  all  consignors,  including 
other  express  companies,  on  equal  terms,  and  not  to  grant 
unequal  privileges  to  any,  is  constitutional.  Adams  Express 
Co,  V.  State,  161  Ind.  328,  and  American  Express  Co.  v.  South- 
ern In4-  Express  Co.,  ante,  292,  followed,    p.  320. 

From  Monroe  Circuit  Court;  James  B,  Wilson,  Judge. 

Action  by  the  State  of  Indiana  against  the  American 
Express  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed, 

J,  E.  Henley  and  Baker  &  Daniels,  for  appellant. 

Robert  0,  Miller,  Arthur  M,  Hadley  and  Brooks  & 
Brooks,  for  the  State. 

Jordan,  C.  J. — This  action  was  commenced  in  the 
Lawrence  Circuit  Court  by  the  State  of  Indiana,  through 
the  proper  prosecuting  attorney,  to  recover  the  penalty 
provided  by  section  four  of  an  act  of  the  legislature  ap- 
proved March  7,  1901  (Acts  1901,  p.  149,  §§3312b-3312f 
Bums  1901).  The  cause  was  venued  to  the  Monroe  Cir- 
cuit Court,  wherein,  upon  the  issues  joined,  it  was  tried 
by  the  court.  There  was  a  special  finding  of  facts,  and  a 
judgment  for  plaintiff  for  $500.  Upon  the  special 
findings  the  court  stated  its  conclusions  of  law  in  favor  of 
the  State,  to  which  appellant  duly  reserved  Its  exceptions. 
Judgment  was  rendered  upon  the  findings  in  favor  of  the 
State  and  against  the  appellant  in  the  sum  of  $500,  together 
with  costs. 
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The  action  appears  to  be  based  on  the  fact  that  appellant 
company  had  violated  the  provisions  of  section  one  of  said 
statute  by  refusing  to  accept  from  the  Southern  Indiana 
Express  Company — an  express  company  doing  business  in 
the  State  of  Indiana — an  express  package  for  carriage  over 
and  upon  the  lines  of  appellant  to  a  point  within  the  State 
of  Indiana. 

Appellant's   answer  to   the  complaint  consisted  of  six 

paragraphs,  the  first  being  the  general  denial.    A  demurrer 

for  want  of  facts  was  sustained  to  all  of  the  para- 

1.  graphs  except  the  first.  Each  of  the  paragraphs  to 
which  the  demurrer  was  sustained,  under  the  aver- 
ments thereof,  was  nothing  more  than  an  argumentative 
denial,  and  the  facts  therein  set  up,  so  far  as  they  could  be 
pertinent  to  the  action,  were  admissible  under  the  general 
denial  which  remained  a  part  of  the  answer.  The  ruling 
of  the  court  on  the  demurrer,  even  if  erroneous,  under  the 
cireiimstances  would  be  harmless  to  appellant.  American 
Express  Co,  v.  Southern  Ind,  Express  Co.  (1906),  ante, 
292. 

In  fact  it  can  be  said  that  virtually  the  same  questions 

in  regard   to  the  constitutional  validity  of  the  act  here 

involved  and  the  right  of  the  State  to  recover  the 

2.  penalty  provided  thereby,  under  the  facts  alleged 
in  the  complaint  and  found  by  the  court  in  its 

special  findings,  and  the  conclusions  of  law  thereon,  are 
presented  for  our  decision,  as  were  involved  and  presented 
in  the  Adams  Express  Co.  v.  State  (1903),  161  Ind.  328, 
and  American  Express  Co.  v.  Southern  Ind.  Express  Co., 
supra^  On  the  authority  of  these  decisions  the  judgment 
below  should  be  affirmed. 

Judgment  affirmed. 

Montgomery,  J.,  did  not  participate  in  this  decision. 
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MacGinnitie  v.  Silvers. 

[No.  20,847.    Filed  November  2,  1906.] 

1.  Municipal  Corporations. — Streets  and  Alleys. — Vacation  of. 
— Remonstrance. — Appeal  and  Error. — Boards  of  Commission- 
era. — The  filing  before  the  board  of  commissioners  of  an  un- 
verified remonstrance,  by  a  landowner,  against  the  vacation  of 
the  streets  and  alleys  in  a  plat  of  land  disannexed  by  a  munic- 
ipal corporation,  in  a  proceeding  under  §4229  Bums  1901,  Acts 
1893,  p.  44,  providing  for  such  vacation,  sufficiently  shows  an 
interest  in  such  remonstrant  entitling  him  to  appeal  from  the 
decision  of  such  board,    p.  323. 

2.  Same. — Streets  and  Alleys. — Vacation  of. — Joint  Remon- 
strance.— Appeal  by  One. — Boards  of  Commissioners. — One  of 
several  joint  remonstrants,  in  a  proceeding  to  vacate  the  streets 
and  alleys  of  a  plat  of  land  disannexed  by  a  municipal  cor- 
poration, has  the  right  to  a  separate  appeal  from  the  decision 
therein  by  the  board  of  commissioners,    p.  323. 

8.  Easements. — Streets  and  Alleys. — Property  Rights. — The 
rij^t  of  egress  and  ingress  is  a  property  right  belonging  to  the 
owner  of  a  lot,  and  can  be  taken  from  him  only  by  due  process 
of  law.    p.  324. 

4.  Boards  of  Ck>MMissiONERS.^/itdteia2  Capacity. — Vacation  of 
Streets  and  Alleys, — The  board  of  commissioners  in  deciding 
upon  a  petition  under  §4229  Bums  1901,  Acts  1893,  p.  44,  for 
the  vacation  of  the  streets  and  alleys  in  a  plat  of  land  disan- 
nexed by  a  municipal  corporation,  acts  in  a  judicial  capacity, 
p.  324. 

From  Adams  Circuit  Court ;  Richard  K.  Erwin,  Judge. 

Petition  by  Penina  Silvers,  against  which  Walter  F. 
MacOiimitie  remonstrated.  From  an  order  of  the  circuit 
court  dismissing  remonstrant's  appeal  from  the  board  of 
commissioners,  remonstrant  appeals.  Transferred  from 
Appellate  Court  under  §1337u  Bums  1901,  Acts  1901, 
p.  590.    Reversed. 

Frank  B.  Jaqua  and  Dore  B.  Erwin,  for  appellant. 

Smith  &  Moran,  for  appellee. 

Montgomery,  J. — This  proceeding  was  commenced  by 
appellee  before  the  Board  of  Commissioners  of  the  County 
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of  Jay,  to  vacate  the  lots,  streets  and  alleys  of  a  certain 
plat  of  ground  which  had  theretofore  been  disannexed  from 
the  city  of  Portland.  The  proceeding  was  founded  upon 
the  following  statute:  "That  the  owner  or  owners  of  real 
estate  which  may  or  has  been  disannexed  from  any  city  or 
town  in  this  State,  according  to  the  provisions  of  §3247 
of  the  revised  statutes  of  1881,  may  have  the  lots,  streets 
and  alleys  vacated  on  petitioning  the  board  of  commission- 
ers of  the  county  in  which  said  city  or  town  is  situated 
reciting  the  fact  of  the  desire  of  such  owner  or  owners  to 
have  the  lots,  streets  and  alleys  of  such  disannexed  terri- 
tory vacated.  Notice  of  the  filing  of  such  petition  and  the 
substance  thereof,  shall  be  published  for  one  week  in  some 
newspaper  printed  and  published  in  such  county,  twenty 
days  previous  to  the  first  day  of  the  meeting  of  such  board 
of  commissioners.  If  the  facts  in  such  petition  are  found 
to  be  true,  and  there  is  no  valid  objection  thereto  by  the 
owner  or  owners  of  real  estate  affected  thereby,  said  board 
shall  cause  an  order  to  be  made  upon  their  records,  declar- 
ing the  lots,  streets  and  alleys  in  said  disannexed  territory 
vacated,  and  that  such  territory  thereafter  be  described  aa 
unplatted  land."    Acts  1893,  p.  44,  §4229  Bums  1901, 

Notice  of  the  proceeding  was  duly  given,  and  in  re- 
sponse thereto  appellant  and  others  appeared  and  filed  their 
objections  in  writing  by  way  of  remonstrance  against  the 
granting  of  appellee's  petition.  The  objections  were  over- 
ruled, the  prayer  of  the  petition  granted,  and  an  order  or 
judgment  entered  vacating  the  lots,  streets  and  alleys  in- 
cluded in  the  plat.  Appellant  appealed  from  this  judgment 
to  the  Jay  Circuit  Court,  and  upon  application  the  venue 
of  the  cause  was  transferred  to  the  Adams  Circuit  Court 
In  the  latter  court  the  appeal  was  dismissed  upon  appellee's 
motion,  assigning  as  reasons  therefor:  (1)  That  appellant 
had  filed  no  affidavit  of  the  fact  that  he  was  interested  in 
and  aggrieved  by  the  decision  of  the  board;  (2)  that  the 
other  remonstrators  had  not  joined  in  the  appeal;  (3)  that 
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the  judgment  of  the  board  was  wholly  legislative  and  not 
judicial,  and  therefore  not  appealable. 

The  only  error  assigned  is  the  dismissal  of  said  appeal. 

In  the  remonstrance  filed  before  the  board  it  was  shown 

that  appellant  owned  lots  ten,  eleven  and  twelve  in  block 

three  of  the  plat  of  ground  to  be  vacated,  as  well  as 

1.  other  lots  in  the  same  addition,  and  that  the  vaca- 
tion of  the  streets  and   alleys,   as  prayed,  would 

affect  the  means  of  ingress  and  egress  to  and  from  such 
property,  to  the  great  inconvenience  of  the  owner.  The 
publication  of  notice  of  the  filing  and  substance  of  appel- 
lee's petition  was  to  afford  persons  whose  property  rights 
might  be  affected  an  opportunity  to  appear  and  make  ob- 
jections to  the  proceeding.  The  statute  quoted  clearly  con- 
templates that  the  ex  par^e  petition  shall  be  presented  by 
the  owner  or  owners  of  all  the  ground  embraced  in  the  plat 
to  be  vacated.  Appellant's  remonstrance  disclosed  a  de- 
ficiency in  appellee's  title,  and  averred  that  appellant  was 
the  owner  of  a  portion  of  the  tract,  and  of  other  rights  af- 
fected, and  thus  tendered  a  "valid  objection"  and  an  issue 
which,  if  established  by  proof,  would  necessarily  defeat  the 
proceeding.  The  appearance  and  filing  of  this  remon- 
strance made  appellant  a  parly  to  the  proceeding,  and 
sufficiently  made  known  his  interest  in  the  matter  pending, 
and  no  afiidavit  of  his  interest  and  that  he  was  aggrieved 
by  the  decision  of  the  board  was  required.  Strebin  v. 
Lavengood  (1904),  163  Ind.  478;  Harris  v.  Millege 
(1898),  151  Ind.  70. 

The  remonstrators  signed  a  single  document  in  which 

their  several  interests  were  distinctly  shown,  and  there  can 

be  no  question  that  appellant  might  prosecute   a 

2.  separate  appeal.    It  follows  that  the  second  ground 
of  the  motion  to  dismiss  is  not  tenable. 

Appellee's  counsel  contend  that  in  proceedings  of  this 
character  the  board  of  commissioners  exercises  a  purely 
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'   arbitrary  discretion,  and  that  its  decision  is  final, 

3.  and  no  appeal  therefrom  is  authorized.    The  means 
of  ingress   and   egress,   and  ways   appurtenant  to 

property,  constitute  valuable  property  rights  which  can 
only  be  taken  by  due  process  of  law.  If  this  statute  con- 
templated the  destruction  of  such  rights  against  the  owner's 
will,  and  without  any  provision  for  a  hearing  of  a  judicial 
character  upon  the  question  of  the  public  necessity  or  utility 
thereof,  or,  for  the  assessment  and  payment  of  resulting 
damages,  its  validity  would  be  open  to  serious  question. 
But,  as  already  said,  it  is  not  contemplated  that  the  board 
will  act  until  petitioned  so  to  do  by  the  owners  of  all  the 
lots  involved,  and  when,  after  notice,  no  showing  is  made 
that  the  proposed  vacation  will  injure  private  rights  or  the 
public  convenience  or  that  there  is  any  valid  objection  to 
the    proceeding.     In    the    determination    of    these 

4.  matters  the  board  acts  judicially,  and  from  its  final 
order  or  judgment  an  appeal  is  authorized.    Elliott, 

Roads  and  Sts.  (2d  ed.),  §§359,  876,  p.  960;  Floumoy  v. 
City  of  Jeffersonville  (1861),  17  Ind.  169,  79  Am.  Dec 
468;  Hanna  v.  Board,  etc.  (1867),  29  Ind.  170;  State, 
ex  rel.,  v.  Board,  etc.  (1874),  45  Ind.  501;  GrUsenmeyer 
V.  City  of  Logansport  (1881),  76  Ind.  549;  Board,  etc.,  v. 
Logansport,  etc..  Gravel  Road  Co.  (1882),  88  Ind.  199. 

The  court  erred  in  dismissing  appellant's  appeal,  and  the 
judgment  is  reversed,  with  directions  to  overrule  appel- 
lee's motion  to  dismiss,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 


Weston  v.  The  State. 

[No.  20,887.    Filed  November  2,  1906.] 
1.    Homicide. — Manslaughter. — Assault  and  Battery. — Death  Re- 
sulting.— The  defendant's  commission  of  an  unlawful  assault 
and  battery  upon  deceased,  resulting  in  his  death,  constitutes 
manslaughter,    p.  326. 
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2.  Homicide. — Misadventure, — AeeatUt  and  Battery, — Justifiable, 
— The  defendant's  commission  of  a  justifiable  assault  and  bat- 
tery upon  deceased,  resulting  in  his  death,  constitutes  a  homi- 
cide by  misadventure,    p.  327. 

3.  Trial. — Instructiona, — Criminal  Law, — Homicide, — Self-De- 
fense,— Actual  and  Apparent  Dangers. — An  instruction,  in  a 
prosecution  for  homicide  occasioned  by  defendant's  striking 
deceased  a  blow  with  his  fist,  that  defendant  could  "justify  the 
attack  upon  deceased  only  on  the  theory  that  at  the  time  he 
struck  the  deceased  he,  the  defendant,  was  in  imminent  danger 
of  great  bodily  harm  or  in  imminent  danger  of  losing  his  life  at 
the  hands  of  the  deceased,"  is  erroneous,  since  it  excludes  the 
idea  of  apparent  danger,    p.  327. 

4.  Criminal  Law.— Self-Defense. — re««.— Defendant  has  the 
right  to  defend  himself  by  force  where,  from  his  viewpoint,  it 
is  reasonably  apparent  that  he  will  probably  suffer  personal 
injury  at  the  hands  of  an  aggressor,     p.  328. 

6.  Same. — Self-Defense, — Character  of. — To  justify  self-defense 
by  the  use  of  the  fists  does  not  require  that  the  reasonably  ap- 
parent danger  shall  be  so  great  as  the  danger  sufficient  to  jus- 
tify the  use  of  a  deadly  weapon,    p.  328. 

6.  Same. — Self-Defense. — When  Right  Begins. — Assault  and  Bat- 
tery.— Defendant,  when  it  is  reasonably  apparent  to  him  that 
he  is  assaulted,  or  will  be  immediately,  but  not  to  the  degree 
of  endangering  his  life,  may  resist  by  the  use  of  such  force  as 
is  reasonably  calculated  to  protect  him  from  such  dangers, 
p.  328. 

7.  Trial. — Instructions^ — Curing, — Criminal  Law, — Homicide, — 
Self-Defense. — A  positively  incorrect  instruction  on  the  right 
of  self-defense  in  a  homicide  case,  is  not  cured  by  the  giving 
of  a  correct  instruction  thereon,  confusion  of  the  jury  upon  a 
vital  question  probably  resulting,    p.  329. 

From  Huntington  Circuit  Court;  James  C.  Branyan, 
Judge. 

Prosecution  by  the  State  of  Indiana  against  Boston 
Weston.  From  a  judgment  of  conviction,  he  appeals. 
Reversed. 

J.  8,  Branyan  and  C.  W.  Watkins,  for  appellant. 

Charles  W,  Miller,  Attorney-General,  C,  C,  Hadley,  H. 
M.  Dowling  and  W.  C.  GeaJee,  for  the  State. 

GiLLETT,  J. — Appellant  was  convicted  in  the  court 
below  of  involuntary  manslaughter.     There  was  testimony 
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of  the  following  state  of  facts :  On  the  evening  ot  January 
30,  1906,  a  party  of  six  men  went  from  Decatur  to 
Huntington  to  attend  a  minstrel  performance  and  a  lodge 
banquet.  The  members  of  the  party,  or  some  of  them  at 
least,  commenced  drinking  when  they  reached  Huntington. 
They  were  quite  boisterous  at  the  performance,  and  various 
members  of  the  party,  or  all  of  them,  were  drinking  at  the 
banquet,  which  was  held  afterwards.  At  1  o'clock  a«  m. 
they  telephoned  for  a  hack,  and  appellant,  who  was  a  hack 
driver,  came  in  response  to  the  message,  and  drove  them  to 
the  depot.  Upon  their  alighting,  an  altercation  occurred 
between  them  and  appellant  over  the  question  as  to  whether 
he  was  entitled  to  seventy-five  cents  in  addition  to  the  like 
sum  which  he  had  already  received.  The  upshot  of  the 
quarrel  was  that  appellant  struck  one  of  the  party,  Roman 
J.  Holthouse,  with  his  fist,  knocking  him  down.  As  the 
latter  fell,  his  head  struck  the  sidewalk,  causing  his  death. 
According  to  the  testimony  of  appellant,  while  the  dispute 
was  in  progress  the  members  of  the  party  advanced  toward 
him,  forming  a  semicircle,  while  he  retreated  until  he  stood 
beside  his  hack.  ^  Their  talk  was  loud  and  profane,  and 
their  manner  threatening.  Appellant  testified  that  he 
merely  continued  to  assert  that  he  was  entitled  to  the  addi- 
tional fare,  when  the  deceased,  calling  him  a  vile  name  and 
threatening  to  knock  his  head  off,  stepped  quickly  towards 
him.  It  was  in  these  circumstances,  according  to  appellant, 
that  the  blow  was  struck,  and  he  testified  that  he  was 
frightened  at  the  time.  There  was  testimony  on  behalf  of 
the  State  which  tended  to  put  the  matter  in  a  different 
light,  but  in  material  particulars  appellant  was  corrobo- 
rated by  other  witnesses. 

No  claim  is  advanced  that  appellant  intended  to  kill  the 
deceased.     If  appellant  is  guilty,  it  must  be  on  the  theory 

that  in  striking  the  blow  he  committed  an  assault 
1.     and  battery,  and  that  therefore  the  case  is  one  in 

which,  while  he  was  in  the  commission  of  an  unlaw- 
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ful  act,  he  killed  the  deceased.     On  the  other  hand,  if  the 
circumstances  were  such  as  to  justify  appellant  in 

2.  striking  the  blow  as  a  measure  of  self-defense,  his 
act  was  lawful,  and  the  killing  was  but  a  homicide 

by  misadventure. 

The  trial  court  gave  forty-eight  instructions  to  the  jury. 
A  number  of  these'  instructions  are  complained  of  by  ap- 
pellant's  counsel.      Among   them   are   instructions 

3.  seven  and  seventeen.  The  material  portion  of  in- 
struction seven,  so  far  as  present  purposes  are  con- 
cerned, reads  as  follows:  "The  defendant  can  justify  the 
attack  upon  the  deceased  only  on  the  theory  that  at  the  time 
he  struck  the  deceased  he  (defendant)  was  in  imminent 
danger  of  great  bodily  harm,  or  in  imminent  danger  of 
losing  his  life  at  the  hands  of  the  deceased."  Instruction 
seventeen  is  as  follows :  "I  instruct  you,  gentlemen  of  the 
jury,  that  the  doctrine  of  self-defense  is  a  humane  pro- 
vision of  the  law  which  gives  one  the  right  to  repel  force  by 
force,  when  attacked,  and  even  to  take  human  life  to  avoid 
great  bodily  injury  or  to  save  one's  life.  In  this  case,  if 
you  find  from  the  evidence  that  the  defendant,  Boston 
Weston,  struck  the  deceased,  Roman  J.  Holthouse,  when 
he,  the  defendant,  was  in  no  danger  of  great  bodily  injury 
and  in  no  danger  of  losing  his  life,  then  I  instruct  you,  if 
you  so  find  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  law  of  self-defense  would  be  no  defense  for  the  de- 
fendant in  this  action."  The  principal  objection  which  is 
offered  to  the  above  instructions  is  that  they  limit  the  right 
of  self-defense  to  a  situation  of  actual  danger.  We  are  of 
opinion  that  appellant  has  just  cause  to  complain  of  said 
instructions,  and  particularly  of  the  seventh.  It  will  be 
observed  that  by  the  use  of  the  word  "only"  in  said  instruc- 
tion all  claim  of  a  justification  for  appellant's  act  was 
limited  to  a  case  in  which  he  was  in  fact  in  imminent 
danger  of  losing  his  life  or  sustaining  great  bodily  harm. 
While  such  a  situation  would  have  authorized  appellant  to 
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act  in  self-defense,  yet  his  counsel  properly  object  to  the 
fact  that  the  instruction  denied  to  him  the  right  to  have  the 
jury  consider  whether  he  honestly  and  reasonably  believed 
that  the  danger  was  real.  Batten  v.  State  (1881),  80  Ind. 
394;  Bryant  v.  State  (1886),  106  Ind.  549.  Of  course  the 
defendant  was  not  entitled  to  claim  the  benefit  of  a 

4.  belief  that  danger  existed  unless'  the  facts  were  such 
as  to  make  his  belief  a  reasonable  one,  but,  in  de- 
termining whether  he  had  reasonable  cause  to  entertain 
such  belief,  the  matter  must  be  judged  from  the  standpoint 
of  the  man  himself.  As  was  said  by  the  supreme  court  of 
Iowa:  "The  inquiry  is,  was  the  danger  actual  to  the  de- 
fendant's comprehension;  not  whether  the  danger  existed 
in  fact,  not  whether  the  injury  was  actually  intended  by 
the  deceased,  but  was  it  evident  or  actual  to  the  prisoner  as 
compared  with  danger  remote  or  problematical."  State  t. 
Neeley  (1865),  20  Iowa  108. 

We    may    further    add    concerning    said    instructionsi 

although  complaint  is  not  made  of  that  phase  of  them,%that 

the  court  erred  in  the  further  particular  of  con- 

5.  fining  the  right  of  self-defense  to  a  situation  so 
grave  that  the  danger  to  be  averted  was  the  loss  of 

life  or  serious  bodily  harm.  It  must  be  remembered  that 
appellant  only  made  use  of  his  fist.  To  justify  such  a 
method  of  defense,  it  is  not  required  that  the  danger,  real 
or  apparent,  should  be  as  great  as  where  resort  is  had  to  the 
use  of  a  deadly  weapon.  If  the  deceased  committed  an 
assault  upon  appellant,  in  such  manner  as  to  bring 

6.  him  into  imminent  danger  of  any  injury,  or  to  cause 
such  an  appearance  of  danger  as  to  lead  him  rea- 
sonably to  believe  that  it  existed,  he  was  not  bound  to  stand 
until  he  received  the  blow,  and  in  putting  the  doctrine  of 
self-defense  before  the  jury  the  right  of  appellant  to  strike 
a  blow  should  not  have  been  circumscribed  to  a  situation 
in  which  he  was  in  danger  of  death  or  serious  bodily  in- 
jury.    1  ^^^larton,  Crim,  Law  (9th  ed.),  §628;  Staie  v. 
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Shermm  (1889),  16  R.  I.  6«,  18  Atl.  1040;  Gallagher  v. 
State  (1859),  3  Minn.  270.  In  1  Clark  &  Marshall,  Law 
of  Crimes,  §212,  the  authors  state:  "When  a  man  is 
assaulted,  but  not  in  such  a  way  as  to  endanger  his  life  or 
threaten  great  bodily  harm,  he  has  a  right  to  defend  him- 
self, and,  in  doing  so,  to  use  any  necessary  force  short  of 
taking  his  assailant's  life  or  inflicting  great  bodily  harm; 
and,  unless  the  force  employed  is  clearly  excessive,  he  is  not 
guilty  of  assault  and  battery." 

It  was  most  important  to  appellant,  in  view  of  the  un- 
apprehended consequence  of  the  striking  of  the  blow,  that 
the  precise  quality  of  his  act  should  have  been  presented  to^ 
the  jury  under  clear  instructions  as  to  the  right  of  self- 
defense.  The  question  was  whether  the  blow  which  he  struck 
was  an  unlawful  one.  If  it  was  unlawful,  and  death 
resulted  therefrom,  he  was  at  least  guilty  of  involuntary 
manslaughter  (State  v.  Johnson  [1885],  102  Ind.  247), 
but  if  the  blow  was  lawful,  he  should  go  acquit. 

It  is-  true  that,  in  the  course  of  the  exceedingly  long 
charge  that  the  court  gave  to  the  jury,  there  was  an  in- 
struction given,  which  was  tendered  by  appellant, 

7.  upon  the  subject  of  his  right  to  act  upon  appear- 
ances, but  this  was  not  suflScient  to  obviate  the  objec- 
tion which  appellant's  counsel  have  pointed  out  to  instruc- 
tions seven  and  seventeen.  While  instructions  are  to  be 
considered  as  a  whole,  yet  if  the  defect  in  an  instruction  is 
so  great  as  to  cause  uncertainty  as  to  the  law  in  the  minds 
of  the  jurors,  after  listening  to  all  the  instructions,  the 
cause  must  be  reversed.  Somers  v.  Pumphrey  (1865),  24 
Ind.  231 ;  Bradley  v.  State  (1870),  31  Ind.  492 ;  Kingen 
V.  State  (1874),  45  Ind.  518;  Toledo,  etc,  R.  Co.  v. 
Shuchman  (1875),  50  Ind.  42;  State,  ex  ret,  v.  Sutton 
(1885),  99  Ind.  300;  Clark  v.  State  (1902),  159  Ind.  60. 
We  may  well  quote  in  this  connection  the  following  decla- 
ration of  this  court  in  one  of  the  older  cases :  "It  is  true, 
that  upon  this  subject  a  correct  instruction  was  given  at  the 
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request  of  the  defendant.  But  that  did  not  repair  the 
error.  Contradictory  instructions  would,  if  allowed,  make 
the  trial  by  jury  a  most  mischievous  institution."  Clem  v. 
State  (1869),  31  Ind.  480,  483. 

Other  questions  are  discussed  by  counsel  for  appellant, 
but,  as  it  does  not  appear  that  they  are  likely  to  arise  upon 
another  trial,  we  shall  not  pass  upon  them. 

Judgment  reversed,  with  an  order  for  a  new  triaL 


167 

fil  4iii      Baltimore  &  Ohio  Southwestern  Railroad 
Company  v.  Slaughter. 

[No.  20,874,    Filed  November  13,  1906.] 

1.  Negligence. — Bare  Licensee, — Treapasaer. — Safety  of  Pren^ 
ises. — The  owner  is  under  no  duty  to  keep  his  premises  safe  for 
a  bare  licensee  or  trespasser  who  enters  such  premises  upon  his 
own  initiative  and  without  any  enticement,  alluraxient  or  invi- 
tation of  such  owner,    p.  334. 

2.  Pleading. —  Complaint —  Farm  Crossings, — Invitation, — ^A 
complaint  showing  that  defendant  railroad  company  built  ap- 
proaches to  its  track  apparently  for  a  farm  crossing  and 
planked  between  its  tracks,  coupled  with  the  fact  that  the 
farmer  owning  lands  on  both  sides  thereof,  and  his  tenants, 
have  been  using  such  crossing,  sufficiently  shows  an  invitation 
for  such  farmer  and  his  tenants  to  use  same.    p.  336. 

3.  Negligence. — Licensee, — Invitation. — Safety  of  Premises, — 
The  owner  of  premises  is  under  a  duty  to  exercise  care  for  the 
safety  and  protection  of  a  licensee  who  enters  such  owner's 
premises  by  reason  of  an  enticement,  allurement  or  inducement, 
mere  acquiescence  in  the  entry  thereof  being  insufficient  to 
place  the  owner  under  such  duty.     p.  336. 

4.  Easements.  —  Private  Ways.  —  Negligence. — Care  Required 
from  Owner. — The  owner  of  a  private  way,  built  in  such  man- 
ner as  to  constitute  a  gtia^-dedication,  or  an  invitation,  to 
certain  persons  to  use  same,  is  liable  for  any  injury  to  such 
persons  caused  by  his  failure  to  use  ordinary  care  therein, 
pp.  337,  338. 
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6.  Words  and  Phrases. — "Invitation" — Inferences  of, — Private 
Ways, — Use  of. — ^"Invitation,"  as  used  in  referring  to  a  license 
to  enter  the  premises  of  another,  imports  not  only  an  actual 
bidding  but  also  an  allurement  or  enticement;  and  an  invitation 
to  use  a  way  may  be  implied  from  the  manner  of  constructing 
same  and  the  continued  use  thereof  by  plaintiff,    p.  337. 

6.  PlBADiNG. — Complaint. — Railroads. — Farm  Crossings. — Neg- 
ligence.— A  complaint  by  the  tenant  of  a  landlord  owning  lands 
on  each  side  of  a  railroad  right  of  way,  showing  that  the  rail- 
road company  had  built  a  private  wagon  road  crossing  over  its 
tracks  and  had  planked  between  the  rails;  that  plaintiff 
had  used  such  wagon  road  ^ince  its  construction  and  that  de- 
fendant negligently  placed  a  hand-car  in  such  road  near  such 
crossing,  at  which  plaintiff's  team  became  frightened,  causing 
it  to  run  away  and  to  injure  plaintiff,  states  a  cause  of  action, 
p.  338. 

7.  Same. — Complaint. — Railroads. — Hand-Cars. — Placing  in  Pri- 
vate Way. — Frightening  Horses. — Ordinary  Gentleness. — A 
complaint  showing  that  defendant  railroad  company  carelessly 
and  negligently  placed  its  hand-car  lengthwise  upon  plaintiff's 
farm  crossing  and  carelessly  and  negligently  obstructed  the 
free  use  of  same,  and  that  plaintiff  was  injured  as  a  direct 
result  thereof  by  his  team's  fright  thereat,  is  suificient,  on 
demurrer,  without  a  direct  allegation  that  his  team  was  ordi- 
narily gentle,    pp.  339,  342. 

8.  Same. — Negligence. — Motion  to  Make  More  Specific. — A  mo- 
tion to  make  more  specific  and  not  a  demurrer  is  the  proper 
remedy  where  a  complaint  makes  a  general  allegation  of  de- 
fendant's negligence  and  resulting  injury  to  plaintiff,    p.  340. 

9.  Negligence. — Proximate  Cause. — Pleading. — It  is  not  neces- 
sary that  the  proximate  cause  of  an  injury  should  be  shown 
to  be  one  that  always  or  even  ordinarily  produces  the  alleged 
injury;  but  it  is  sufficient  if  it  was  reasonably  to  be  appre- 
hended that  such  injury  might  occur  to  one  while  exercising  his 
legal  rights,     p.  340. 

10.  Evidence. — Judicial  Notice. — Pleading. — Courts  judicially 
know  that  horses  sometimes  take  fright  at  unusual  objects, 
p.  341. 

11.  Negligence. — Placing  Hand-Car  in  Railroad  Crossing  Way. 
— Question  for  Jury. — Whether  a  railroad  company  was  guilty 
of  negligence  in  placing  a  hand-car  in  a  farm  crossing  way  is 
a  mixed  question  of  law  and  fact  and  a  proper  question  for  the 
jury.    p.  341. 

12.  Pleading. — Obstruction  to  Highway. — Character  of. — ^It  is 
not  necessary  either  to  allege  or  prove  that  an  obstruction  to  a 
street  or   highway   was   calculated   to   frighten   horses,   such 
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question  being  for  the  jury,  to  be  determined  from  all  the  facts 
and  circumstances,    p.  341. 

13.  Negligence. — Railroads, — Placing  HandrCar  in  Way. — 
Frightening  High-Spirited  Horses, — A  railroad  company  may 
be  liable  for  injuries  caused  by  the  fright  of  plaintiff's  high- 
spirited  horses  at  a  hand-car,  negligently  placed  by  it  upon  a 
farm  crossing  way  and  calculated  to  frighten  ordinarily  gentle 
horses,     p.  342. 

14.  Same.  —  Contributory,  —  Defense,  —  Driving  High-Spirited 
Horses, — Courts  cannot  assume  that  plaintiff  was  guilty  of 
contributory  negligence  in  driving  a  high-spirited  team,  such 
question  being  a  matter  of  defense  (S359a  Bums  1901,  Acts 
1899,  p.  68).     p.  342. 

1 5.  Pleading. — Complaint, — Railroads, — Negligence, — Proximate 
Cause, — Frightening  Horses. — A  complaint  showing  that  a 
railroad  company's  negligence  in  the  placing  of  a  hand-car  in 
a  way  was  so  far  an  efficient  cause  of  the  running  away  of 
plaintiff's  team,  that,  but  for  such  negligence,  it  would  not 
so  have  run,  is  sufficient  on  demurrer,    p.  342. 

16.  Railroads. — Negligence, — Placing  Hand-Car  in  Way, — ^A 
railroad  company  is  liable  for  injuries  caused  by  its  negligence 
in  placing  a  hand-car,  calculated  to  frighten  ordinarily  gentle 
horses,  at  the  side  of  a  farm  crossing  way.    p.  343. 

17.  Municipal  Corporations. — Streets, — Obstructions  Near, — 
Municipal  corporations  may  be  liable  for  negligence  in  placing 
within  the  margin  of  its  streets  objects  calculated  to  frighten 
ordinarily  gentle  horses,     p.  344. 

18.  Trial. — Evidence. — Variance, — Amendments, — Appeal  and 
Error. — Where  the  complaint  shows  that  defendant  railroad 
company  negligently  placed  its  hand-car  in  plaintiff's  farm 
crossing  way,  thereby  frightening  his  horses  and  causing  him 
injury;  and  the  proof  shows  that  the  hand-car  was  placed  by 
the  side  of  such  way,  the  variance  is  technical,  and  the  com- 
plaint will  be  treated  as  amended  so  as  to  cover  such  proof, 
p.  344. 

From  Clark  Circuit  Court;  Harry  C,  Montgomery, 
Judge. 

Action  by  William  P.  Slaughter  against  the  Baltimore 
&  Ohio  Southwestern  Railroad  Company.  From  a  judg- 
ment on  a  verdict  for  plaintiff  for  $500,  defendant  ap- 
peals. Transferred  from  Appellate  Court  under  §1337u 
Bums  1901,  Acts  1901,  p.  590.    Afjfirmed, 


Digitized  by 


Google 


MAY  TERM,  190&.  333 

Baltimore,  etc.,  R.  Co.  v.  Slaughter — 167  Ind.  330. 

Edward  Barton  and  Charles  L.  Jewett,  for  appellant. 

L.  A.  Douglass  and  H.  IV.  Phipps,  for  appellee. 

GiLLBTT,  J. — According  to  appellee's  complaint,  appel- 
lant carelessly  and  negligently  left  within  the  traveled  way 
of  a  farm  crossing,  and  as  an  obstruction  to  the  free  use  of 
the  same,  a  hand-car,  having  upon  it  tools,  tin  dinner 
buckets,  and  clothing,  and,  as  a  result  of  the  negligence 
charged,  one  of  the  animals — a  mule — composing  the  team 
which  appellee  was  driving  along  said  way  and  across  said 
track,  became  frightened  at  the  hand-car  and  ran  away, 
throwing  appellee  out  of  his  wagon  and  injuring  him.  Ap- 
pellant, having  been  defeated  in  the  trial  court,  prosecutes 
this  appeal,  and  by  its  first  assignment  of  error  draws  in 
question  the  propriety  of  the  ruling  of  the  court  below  in 
overruling  a  demurrer  to  the  complaint 

It  is  contended  by  appellant's  counsel  that,  so  far  as  the 
complaint  shows,  appellee' was  a  bare  licensee,  and  that, 
having  availed  himself  of  the  privilege  of  using  the  cross- 
ing, he  was  bound  to  accept  it  as  he  found  it;  or,  in  other 
words,  that  appellant  could  not  properly  be  charged  with 
negligence  in  having  the  car  within  the  way. 

The  allegations  of  the  complaint  concerning  appellee's 
authority  to  use  the  crossing  are  as  follows:  "That  said 
part  of  said  railroad  which  nms  through  said  Clark  county 
extends  from  the  city  of  New  Albany  to  the  city  of  Iforth 
Vernon,  Indiana ;  that  at  a  point  on  said  line  of  road,  at  a 
point  about  five  miles  northeast  of  said  city  of  New  Albany, 
Indiana,  and  about  three  hundred  yards  northeast  of  what 
is  called  and  known  as  the  "K.  and  L."  cement  mills,  de- 
fendant had,  before  November  — ,  1903,  constructed  a 
private  wagon-road  crossing  of  its  said  railroad  track  at 
said  point,  and  which  said  crossing  was  then  and  there  for 
the  use  and  benefit  of  the  owners  of  the  adjoining  lands  on 
opposite  sides  of  said  railroad  track  at  said  point,  and  for 
their  tenants,  and  for  all  others  who  might  have  occasion 
to  cross  over  the  same  in  the  use  of  said  lands  aforesaid; 
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that  said  crossing  was  on  said  day  properly  constructed  by 
fastening  planks  eight  feet  long  to  the  ties  in  said  track 
and  filling  in  between  them  with  broken  stone,  and  defend- 
ant had  also  constructed  approaches,  about  thirty  feet  in 
length  and  not  to  exceed  ten  feet  in  width,  by  throwing  up 
earth,  in  the  form  of  embankments,  and  covering  them  with 
broken  stone;  that  on  said  day  plaintiff  was  a  tenant  of 
the  person  who  owned  the  adjoining  lands  on  either  side  of 
said  track  at  said  crossing,  and  had  been  for  more  than  one 
year,  and  had  on  many  occasions  before  said  day  used  said 
crossing  in  the  prosecution  of  his  said  work  as  tenant; 
that  he  cultivated  said  adjoining  lands  as  farming  lands 
as  such  tenant^  and  on  said  day  was  entitled,  as  such  tenant^ 
to  use  said  crossing  with  wagons  and  teams  in  the  prosecu- 
tion of  his  said  work;  *  *  *  that  about  5  o'clock  in 
the  afternoon  of  said  day  said  plaintiff  was  lawfully 
driving  a  team  consisting  of  one  mule  and  one  horse,  at- 
tached to  a  two-horse  wagon,  from  one  portion  of  his  said 
farm  to  another  on  the  opposite  side  of  said  track  of  de- 
fendant, and  in  so  doing  had  occasion  to  drive  over  and 
upon  said  crossing."  In  their  statement  of  the  contents 
of  the  complaint,  appellant's  counsel  fully  admit  that  it 
appears  that  appellee  was  a  tenant  of  the  adjacent  fann, 
and  that  he  went  upon  the  crossing  in  the  prosecution  of 
his  farm  work. 

It  is  doubtless  the  rule  that  a  bare  licensee  who  goes 

upon  the  premises  of  another  for  some  purpose  with  which 

the  owner  or  occupant  has  no  concern,  and  without 

1.  any  enticement,  allurement,  or  inducement  being 
held  out  to  him  by  the  owner  or  occupant,  assimies 
the  perils  arising  from  defects  existing  in  the  premises. 
Within  this  class  of  cases  are  Lingenfelter  v.  Baltimore^ 
etc.,  R,  Co.  (1900),  164  Ind.  49,  and  Cmnan  v.  Cleveland, 
etc.,  R.  Co.  (1902),  157  Ind.  682. 

Putting  aside  all  questions  as  to  the  effect  of  the  act  of 
April  8,  1885   (Acts  1885,  p.  148,  §5320  et  seq.  Bums 
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1901),  we  are  nevertheless  of  opinion  that  the  facts 

2.  charged  do  not  make  out  a  case  in  which  appellee's 
entry  upon  the  railroad  was  simply  not  opposed  and 

prevented.  While  it  is  true  that  it  does  not  appear  that  the 
intent  of  the  company  in  respect  to  the  construction  and 
maintenance  of  the  crossing  was  ever  communicated  to 
anyone,  or  that  appellee  acted  upon  the  assumption  that  the 
crossing  was  designed  for  his  use,  yet,  taking  the  subjective 
intent  in  respect  to  the  purpose  of  its  construction  and 
maintenance,  coupled  with  the  fact  that  the  planking  of 
the  space  between  the  rails  and  the  building  of  the  long 
approaches  on  either  side  tended  to  show  objectively  what 
the  intent  was,  and  adding  to  this  the  frequent  prior  user 
of  the  way  by  appellee,  and  we  have  a  case  wherein  it 
appears  to  us  that  it  would  be  contrary  to  good  morals  to 
permit  appellant  in  effect  to  shift  its  ground,  after  the  in- 
jury and  after  it  had  been  haled  into  court,  by  asserting 
that  appellee  had  ventured  upon  the  crossing  without  invi- 
tation and  at  his  own  risk.  Not  to  refine  too  much,  it  seems 
to  us  not  unreasonable  that  the  company  should  be  sub- 
jected in  the  circumstances  to  the  consequences  of  having 
extended  an  invitation  which  had  been  acted  on. 

In  Indiana,  etc.,  B.  Co.  v.  Bamhart  (1888),  115  Ind. 

399,  this  court  said :    "When  a  person  has  a  license  to  go 

upon  the  grounds  or  the  enclosure  of  another,  he 

3.  takes  the  premises  as  he  finds  them,  and  accepts 
whatever  perils  he  incurs  in  the  use  of  such  license. 

But  when  the  owner  or  occupant,  by  enticement,  allure- 
ment, or  inducement,  whether  express  or  implied,  causes 
another  to  come  upon  his  lands,  he  then  assumes  the  obliga- 
tion of  providing  for  the  safety  and  protection  of  the 
person  so  coming,  and  for  any  breach  of  duty  in  that 
respect  such  ovmer  or  occupant  becomes  liable  for  any  in- 
jury which  may  result  to  the  person  so  caused  to  come  onto 
his  lands.    The  enticement,  allurement,  or  inducement,  as 
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the  case  may  be,  must  be  the  equivalent  of  an  express  or 
implied  invitation.  Mere  acquiescence  in  the  use  of  one's 
land  by  another  is  not  sufficient  Such  an  implied  invita- 
tion may  be  inferred  from  some  act  or  line  of  conduct,  or 
from  some  designation  or  dedication.  This  general  doc- 
trine was  affirmed  in  the  case  of  Evansville,  etc.,  B.  Co.  v.- 
Oriffin  [1885],  100  Ind.  221,  50  Am.  Rep.  783,  and  is 
well  supported  by  a  long  line  of  authorities.  Sweeney  v. 
Old  Colony,  etc..  Railroad  [1866],  10  Allen  368,  87  Am. 
Dec.  644;  Smith  v.  London,  etc.,  Dochs  Co.  [1868],  L.  R. 
3  C.  P.  326;  Carleton  v.  Franconia  Iron,  etc.,  Co.  [1868], 
99  Mass.  216;  Toledo,  etc.,  R.  Co.  v.  Crush  [1873],  67 
111.  262,  16  Am.  Rep.  618;  Doss  v.  Missouri,  etc.,  R.  Co. 
[1875],  59  Mo.  27,  21  Am.  Rep.  371;  Elliott  v.  Pray 
[1866],  10  Allen  378,  87  Am.  Dec.  653;  Stratton  v. 
Staples  [1871],  59  Me.  94;  Railroad  Co.  v.  Hanning 
[1872],  15  Wall.  649,  21  L.  Ed.  220;  Bennett  v.  Louis- 
ville, etc.,  R.  Co.  [1881],  102  U.  S.  577,  26  L.  Ed.  235; 
Hayes  v.  Michigan  Cent.  R.  Co.  [1884],  18  Reporter  193, 
See  Lary  v.  Cleveland,  etc.,  R.  Co.  [1881],  78  Ind.  323, 
41  Am.  Rep.  572;  Pittsburgh,  etc.,  R.  Co.  v.  Bingham 
[1876],  29  Ohio  St.  364;  Jeffersonville,  etc.,  B.  Co.  v. 
Goldsmith  [1874],  47  Ind.  43;  Hargreaves  v.  Deacon 
[1872],  25  Mich.  1;  Nicholson  v.  Erie  B.  Co.  [1870],  41 
N.  Y.  525;  Durham  v.  Musselman  [1827],  2  Blackf.  96, 
18  Am.  Dec.  133;  Hounsell  v.  Smyth  [1860],  97  Eng.  C. 
L.  731;  Gillis  v.  Pennsylvania  R.  Co.  [1868],  59  Pa.  St 
129,  98  Am.  Dec.  317;  Southcote  v.  Stanley  [1856],  1  H. 
&  K  247;  Bolch  v.  Smith  [1862],  7  H.  &  N.  736;  Lygo 
V.  Newhold  [1854],  24  Eng.  L.  &  Eq.  507;  BurdicJe  v. 
Cheadle  [1875],  26  Ohio  St  393,  20  Am.  Rep.  767; 
Hardcastle  v.  South  Yorkshire  B.,  etc.,  Co.  [1859],  4  H. 
&  N.  67." 

The  case  as  pleaded  contains  some  of  the  elements  of  a 
dedication,  and  while  we  would  not  be  understood  as  ap- 


Digitized  by 


Google 


MAY  TERM,  1906.  337 

Baltimore,  etc.,  R.  Co.  v.  Slaughter— 167  Ind.  330. 

plying  that  doctrine  to  a  private  use,  yet  the  con- 

4.  sideration    is    not   without   value    in    determining 
whether  it  is  just  to  hold  that  appellee  occupied  no 

higher  plane  of  right,  as  respects  negligence,  than  a  mere 
trespasser.  In  Bennett  v.  Louisville,  etc.,  R,  Co.,  supra, 
we  find  the  court  observing:  "The  deceased,  when  injured, 
was  using  the  premises  for  some  of  the  very  purposes  for 
which  they  had  been  appropriated,  and  to  which  they  had, 
so  to  speak,  been  dedicated  by  the  ovmer."  An  essentially 
similar  observation  is  to  be  found  in  Indiana,  etc.,  R,  Co. 
V.  Bamhart,  supra.  But  the  word  ^-^nvitation,"  to  which 
the  cases  on  the  subject  under  consideration  so  often 

5.  refer,  includes,  both  in  its  lexicographical  and  its 
legal  sense,  not  only  an  actual  bidding,  but  also  an 

allurement  or  enticement.  While  an  invitation  may  not, 
at  least  in  most  circumstances,  grow  out  of  mere  passivity 
as  respects  the  condition  of  the  premises,  yet  the  cases 
abundantly  justify  the  assertion  that  where  an  owner  con- 
structs a  way  over  his  premises  in  such  a  manner  as  ap- 
parently to  be  for  the  use  of  certain  persons,  with  the  intent 
that  they  should  use  it,  and  they  continue  to  enjoy  it  for  a 
considerable  period  of  time,  he  owes  to  them  a  duty  to  ex- 
ercise ordinary  care  for  their  safety  while  pursuing  the 
privilege,  so  far  as  his  own  acts  are  concerned,  and  this 
is  especially  true  as  to  a  new  and  unapprehended  danger. 
In  Corby  v.  Hill  (1858),  4  C.  B.  (X.  S.)  556,  562, 
the  plaintiff  was  injured  while  driving  along  a  private 
road,  extending  from  a  turnpike  to  a  lunatic  asylum,  owing 
to  the  presence  of  a  quantity  of  slate  which  the  defendant 
had  deposited  upon  the  way.  The  latter  attempted  to 
justify  under  the  permission  of  the  owners  of  the  soil. 
Cockbum,  C.  J.,  said:  "The  proprietors  of  the  soil  held 
out  an  allurement  whereby  the  plaintiff  was  induced  to 
come  upon  the  place  in  question ;  they  held  out  this  road  to 
all  persons  having  occasion  to  proceed  to  the  asylum  as  the 
means  of  access  thereto.     *     *     *     Having,  so  to  speak. 
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dedicated  the  way  to  such  of  the  general  public  as  might 
have  occasion  to  use  it  for  that  purpose,  and  having  held  it 
out  as  a  safe  and  convenient  mode  of  access  to  the  establish- 
ment, without  any  reservation,  it  was  not  competent  for 
them  to  place  thereon  any  obstruction  calculated  to  render 
the  road  unsafe,  and  likely  to  cause  injury  to  those  persons 
to  whom  they  held  it  out  as  a  way  along  which  they  might 
safely  go.  If  that  be  so,  a  third  person  could  not  acquire 
the  right  to  do  so  under  their  license  or  permission."  In 
the  same  case,  Williams,  J.,  said:  "I  see  no  reason  why 
the  plaintiff  should  not  have  a  remedy  against  such  wrong- 
doer, just  as  much  as  if  the  obstruction  had  taken  place 
upon  a  public  road.  Good  sense  and  justice  require  that  he 
should  have  a  remedy,  and  there  is  no  authority  against  it." 
Willes,  J.,  remarked :  "The  defendant  had  no  right  to  set 
a  trap  for  the  plaintiff.  One  who  comes  upon  another's 
land  by  the  owner's  permission  or  invitation  has  a  right  to 
expect  that  the  owner  will  not  dig  a  pit  thereon,  or  permit 
another  to  dig  a  pit  thereon,  so  that  persons  lawfully 
coming  there  may  receive  injury."     It  is  our  conclusion 

that  the  facts  pleaded  show  that  appellee  was  more 
6.     than  a  bare  licensee,  and  that  he  was  entitled  to 

complain  of  the  negligence  charged. 
Thus  far  we  have  dealt  with  a  question,  owing  to  the 
generality  of  the  points  made,  which  it  was  perhaps  not 

the   intention   of   counsel    for   appellant   to   raise. 
4.     While  they  assert  that  appellee  was  a  bare  licensee, 

to  whom  appellant  was  not  liable  for  its  negligence, 
yet  their  whole  ground  for  this  assertion,  so  far  as  any- 
thing definitive  in  their  brief  is  concerned,  is  based  on  the 
statement  in  Bennett  v.  Louisville,  etc.,  R,  Co,,  supra,  to 
the  effect  that  it  is  stated  in  Campbell,  Negligence,  §33, 
that  "the  principle  appears  to  be  that  invitation  is  inferred 
where  there  is  a  common  interest  or  mutual  advantage, 
while  a  license  is  inferred  where  the  object  is  the  mere 
pleasure  or  benefit  of  the  person  using  it."    But  even  in  the 
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case  of  Bennett  v.  Louisville,  etc.,  R.  Co,,  supra,  the  court 
states  that  no  definite  rule  can  be  laid  down,  and  the  whole 
trend  of  the  opinion  is  against  the  position  of  counsel.  In 
the  absence  of  further  proof  of  the  circumstances  of  the 
party's  entry  than  that  it  was  for  his  pleasure  or  benefit, 
there  may  be  a  presumption  that  he  was  a  bare  licensee, 
but  the  view  is  utterly  wrong  that  this  fact  forms  the  basis 
of  a  controlling  principle.  In  the  leading  case  of 
Sweeny  v.  Old  Colony,  etc..  Railroad  (1866),  10  Allen 
368,  87  Am.  Dec.  644,  the  company  was  held  liable 
for  the  negligence  of  its  flagman  in  signaling  that  the 
way  was  clear  at  a  crossing  which  belonged  to  the  railroad 
but  which  it  had  permitted  the  public  to  use  for  the  pur- 
poses of  travel.  It  was  argued  on  behalf  of  the  company 
that  to  hold  it  liable  would  involve  the  anomaly  of  charging 
it  with  a  failure  to  guard  a  place  which  it  was  not  bound  to 
keep  open,  but  Bigelow,  C.  J.,  said :  "If  a  person  under- 
takes to  do  an  act  or  discharge  a  duty  by  which  the  conduct 
of  others  may  properly  be  regulated  and  governed,  he  is 
bound  to  perform  it  in  such  a  manner  that  those  who  are 
rightfully  led  to  a  course  of  conduct  or  action,  on  the  faith 
that  the  act  or  duty  will  be  duly  and  properly  performed, 
shall  not  suffer  loss  or  injury  by  reason  of  his  negligence." 
And  so  we  find  it  stated  by  Judge  Cooley,  that  if  one  "ex- 
pressly or  by  implication  invites  others  to  come  upon  his 
premises,  whether  for  business  or  for  any  other  purpose, 
it  is  his  duty  to  be  reasonably  sure  that  he  is  not  inviting 
them  into  danger,  and  to  that  end  he  must  exercise  ordinary 
care  and  prudence  to  render  the  premises  reasonably  safe 
for  the  visit."    Cooley,  Torts  (2d  ed.),  605. 

The    next    objection    which    appellant's    counsel    urge 
against  the  complaint  is  that  it  fails  to  aver  that  the 

hand-car   and  articles  thereon  were  calculated  to 
7.     frighten  horses  of  ordinary  gentleness.     There  is 

no  doubt  that  this  is  an  essential  element  in  the 
case,  but  it  does  not  follow  that  it  must  be  specifically  al- 
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leged.  It  is  charged  that  the  defendant  carelessly  and  neg- 
ligently placed  said  hand-car  lengthwise  upon  the  crossing, 
and  carelessly  and  negligently  obstructed  the  free  use  of 
the  same  by  said  hand-car,  and  also  that  the  accident  and 
injuries  set  forth  were  caused  by,  and  were  the  direct  result 
of,  the  negligence  charged.  We  are  of  opinion  that  it  was 
not  necessary  to  plead  more  specifically  as  to  the  nature  of 
the  defect.  It  is  a  general  rule,  both  in  this  State  and  else- 
where, that  in  complaints  or  declarations  for  negligence  it 
is  competent,  after  showing  the  existence  of  a  duty  by 
appropriate  allegations,  to  predicate  negligence,  charged 
in  general  terms,  upon  any  act  or  omission  whereby  it  is 
claimed  that  that  duty  was  violated.  If  the  pleading  is 
not  sufficiently  specific,  the  remedy  is  by  motion; 

8.  it   cannot   be   taken    advantage   of   by   demurrer. 
Broohville,  etc..  Turnpike  Co.  v.  Pumphrey  (1877), 

59  Ind.  78,  26  Am.  Rep.  76 ;  Ohio,  etc.,  B.  Co.  v.  CoUam 
(1881),  73  Ind.  261,  38  Am.  Rep.  134;  Louisville,  etc.,  B. 
Co.  V.  Krinning  (1882),  87  Ind.  351 ;  Cleveland,  etc.,  B. 
Co.  V.  Wynant  (1885),  100  Ind.  160;  Cincinnati,  etc.,  B. 
Co.  V.  Oaines  (1886),  104  Ind.  626,  64  Am.  Rep.  884; 
Town  of  BushviUe  v.  Adams  (1886),  107  Ind.  476;  Pitts- 
burgh, etc.,  R.  Co.  V.  Kitley  (1889),  118  Ind.  162;  Cleve- 
land,  etc.,  B.  Co.  v.  Wynamt  (1889),  119  Ind.  689; 
Bodgers  v.  Baltimore,  etc.,  B.  Co.  (1898),  160  Ind.  897, 
and  cases  cited;  Lake  Erie,  etc.,  B.  Co.  v.  McFall  (1906), 
165  Ind.  574;  note  to  King  v.  Oregon,  etc.,  B.  Co.  (1898), 
59  L.  R.  A.  209. 

It  is  not  necessary,  in  order  to  justify  the  submission 
of  the  questioh  of  negligence  to  a  trial,  that  it  should  ap- 
pear that  the  effect  of  the  act  or  omission  com- 

9.  plained  of  as  negligent  would  in  all  cases,  or  even 
ordinarily,  be  to  produce  the  consequences  which 

followed.  It  is  sufficient  to  present  a  trial  question  if  it 
was  to  be  reasonably  apprehended  that  such  an  injury 
might  thereby  occur  to  another  while  exercising  his  legal 
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right  in  an  ordinarily  careful  manner.     Ohio,  etc.,  R,  Co, 
V.  Trowbridge   (1890),  126  Ind.  391.     It  is  not  an  un- 
common thing,  as  the  courts  judicially  know,  for 

10.  horses  to  be  frightened  at  unusual  objects.    Billman 
V.  Indianapolis,  etc.,  R.  Co.  (1881),  76  Ind.  166; 

Wharton,  Negligence  (2d  ed.),  §107.    Whether  the  act  of 

placing  the   hand-car  within  the   limits   of  the  crossing 

was  so  calculated  to  frighten  horses  which  might 

11.  pass  along  the  way  as  to  render  it  negligent  to  do 
such  an  act,  was  a  mixed  question  of  law  and  fact, 

and  it  was  presented  by  the  issue  formed  upon  the  allega- 
tion that  the  act  was  negligently  done.  In  Cleveland,  etc., 
R.  Co.  V.  Wynant  (1887),  114  Ind.  525,  5  Am.  St.  644, 
Mitchell,  C.  J.,  said :  "All  horses  are  disposed  to  scare  or 
shy  at  objects  of  an  unusual  character  in  a  highway.  Boads 
are  prepared  with  reference  to  this  generally  known  dis- 
position, and  persons  who  place  or  leave  objects  in  a  high- 
way are  likewise  charged  with  notice  of  this  habit.  These 
are  things  which  every  adult  person  of  ordinary  experience 
must  be  presumed  to  know.  It  is  not,  therefore,  a  subject 
to  be  pleaded  and  proved,  whether  a  box-car,  or  any 

12.  other  particular  object,  is  naturally  calculated  to 
frighten  horses.     This  is  to  be  determined  by  the 

experience,  observation,  and  intelligence  of  the  court  and 
jury  as  applied  to  all  the  facts  of  the  particular  case  before 
them."  But  without  further  discussion  of  the  objection 
stated  we  content  ourselves  with  the  statement  that  in  sev- 
eral cases  this  court  has  treated  as  unnecessary  the  aver- 
ment that  the  object  complained  of  was  calculated  to 
frighten  horses  of  ordinary  gentleness.  Brookville,  etc.. 
Turnpike  Co.  v.  Pumphrey,  supra;  Cincinnati,  etc.,  R.  Co. 
V.  Gaines,  supra;  Town  of  Rushville  v.  Adams,  supra; 
Pittsburgh,  etc.,  R.  Co.  v.  Kitley,  supra;  Rodgers  v.  Balti- 
more, etc.,  R.  Co.,  supra. 

The  further  objection  is  made  to  the  complaint  that  it 
fails  to  aver  that  appellee's  mule  was  an  animal  of  ordinary 
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gentleness.  The  allegation  which  the  complaint 
7.     contains  is  that  the  mule  was  "well  broken  and  not 

fractious  or  balky."  If  this  be  not  an  equivalent 
allegation,  we  are  nevertheless  of  opinion  that  the  general 
charges  in  respect  to  negligence  rendered  the  complaint 
good  on  demurrer.     Conceding,  as  we  do,  that  there  is  no 

liability  where  the  object  which  occasioned  the  mis- 

13.  chief  was  not  naturally  calculated  to  frighten  horses 
of  ordinary  gentleness,  yet  it  by  no  means  follows 

that  the  owner  of  a  high-spirited  horse  is  remediless  for  an 
injury  occasioned  by  its  running  away,  owing  to  its  being 
frightened  by  an  object  naturally  calculated  to  frighten 
horses  of  ordinary  docility.  In  view  of  the  statute  (§359a 
Bums  1901,  Acts  1899,  p.  58),  we  cannot  assume 

14.  that  appellee  was  guilty  of  contributory  negligence 
in  driving  the  animal  in  question,,  and  with  this 

element  subtracted  from  the  case  as  presented  by  the  com- 
plaint, appellee  appears  to  be  entitled  to  recover  on  the 
facts  admitted  by  the  demurrer,  as  it  is  averred  in  the  com- 
plaint that  appellant  was  negligent  in  the  particulars  stated 
and  that  such  negligence  was  the  cause  of,  and  directly 
resulted  in,  the  accident  and  injury.  If,  without  the  con- 
tributory fault  of  the  driver,  a  horse  runs  away, 

15.  and  the  negligent  act  of  another  is  so  far  an  efficient 
cause  that,  but  for  such  negligence,  the  horse  would 

not  have  run  away,  it  would  seem  on  general  principles 
that  the  latter  would  be  liable  for  an  injury  thereby  caused 
to  the  driver.  Grimes  v.  Louisville,  etc.,  R,  Co.  (1892),  3 
Ind.  App.  573,  and  cases  cited.  This  state  of  facts  seems, 
in  legal  effect,  to  be  shown  by  the  complaint  before  us  when 
it  is  subjected  to  the  rules  of  construction  which  govern 
complaints  in  negligence  cases.  It  was  assumed  in  Tovm 
of  Rushville  v.  Adams  (1886),  107  Ind.  475,  not  only  that 
it  is  required  that  the  object  or  obstruction  should  be  one 
calculated  to  frighten  horses  of  ordinary  gentleness,  but 
also  that  the  particular  horse  should  be  of  that  character. 
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In  answer,  however,  to  the  objection  that  these  facts  did 
not  appear  from  the  complaint,  the  court  in  that  case  said : 
"The  general  averment  in  the  complaint  before  us,  that  the 
injury  was  not  caused  by  any  negligence  or  carelessness  on 
the  part  of  the  plaintiff,  but  was  caused  wholly  by  the 
negligence  of  the  town  in  permitting  the  person  to  main- 
tain and  carry  on  the  business  of  making  candy  on  the 
street,  we  think,  makes  the  complaint  good  as  against  the 
demurrer  for  want  of  facts."  Bearing  in  mind  the  effect 
of  the  contributory-negligence  statute  since  passed,  the  case 
from  which  we  have  just  quoted  appears  to  be  an  apposite 
precedent  in  support  of  the  view — whether  the  character 
of  the  particular  animal  be  an  element  or  not — ^that  the 
general  charge  of  negligence,  coupled  with  the  averment 
that  the  injury  was  thereby  caused,  sufficiently  shows  that 
the  legal  rights  of  ihe  complaining  party  have  been  in- 
vaded. See,  also,  Keeley  Brewing  Co.  v.  Pamin  (1895), 
13  Ind.  App.  588.  We  hold  that  the  complaint  is  suffi- 
cient 

Under  an  assignment  of  error  based  on  the  overruling  of 

a  motion  for  a  new  trial,  appellant's  counsel  argue  that  in  a 

number  of  particulars  the  evidence  fails  to  sustain 

16.  the  verdict.  We  have  read  the  testimony,  as  set 
out  in  the  bill  of  exceptions,  and  are  of  opinion  that 
it  cannot  be  said  that  there  is  an  entire  lack  of  evidence  in 
support  of  any  proposition  which  appellee  was  called  on  to 
maintain  under  the  issues.  The  point  which  counsel  for 
appellant  place  most  stress  upon  under  the  assignment  in 
question  is  that  the  testimony  shows  that  the  hand-car  was 
at  one  side  of,  and  not  in,  the  way,  and  it  is  claimed  that 
for  this  reason  the  evidence  failed  to  sustain  the  theory 
of  the  complaint.  There  seems  to  be  some  confusion  in  the 
testimony  between  the  way,  as  it  was  graded  up,  and  the 
ordinary  or  traveled  track.  There  is  some  testimony  that 
the  hand-car  was  within  the  way.  But,  if  it  can  be  said 
that  the  evidence  shows  that  the  hand-car  was  outside  of, 
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although  very  near,  the  way,  yet  it  does  not  follow  that 
appellee  was  not  entitled  to  recover.  Where  an  object  cal- 
culated to  frighten  horses  is  placed  near,  but  not  in,  a 
public  street,  there  would  be  a  question  as  to  the  liability 
of  the  city  therefor,  owing  to  the  fact  that  the  municipality 
did  not  have  control  over  the  place  where  the  object  was 
located.  We  can  perceive  no  reason,  however,  for  the  hold- 
ing that  where  the  title  to  a  way  and  the  adjoining  lands 
is  in  the  same  person  there  is  no  liability.  Even  in  the 
case  of  a  conveyance  of  a  way  of  a  fixed  width,  it  would  be 
to  permit  the  holder  of  the  servient  estate  to  derogate  from 
his  own  grant  to  uphold  him  in  his  act  of  placing  an  object 
calculated  to  frighten  horses  so  near  the  way  as  to  impair 
the  value  of  the  use.  The  placing  of  the  hand-car  where 
it  was,  if  the  act  was  really  calculated  to  produce  the  mis- 
chief complained  of,  impinged  upon  the  rights  of  appellee, 
although  perhaps  in  a  lesser  degree  than  would  have  been 
the  case  had  there  been  a  physical  obstruction  of  the  way. 
Even  in  the  case  of  a  public  road,  a  municipality 

17.  may  be  liable  for  placing  an  obstruction  calculated 
to  frighten  horses  within  the  margin  thereof.     Fo- 

shay  V.  Toivn  of  Olen  Haven  (1870),  25  Wis.  288,  3  Am. 
Rep.  73;  Morse  v.  Totvn  of  Richmond  (1868),  41  Vt.  435, 
98  Am.  Dec.  600.  As  indicated  in  the  latter  case,  the 
right  to  control  the  whole  width  of  the  road  gives  rise  to  a 
corresponding  duty.  There  are  perils  attending  the  use  of 
farm  crossings  which  are  concomitants  of  the  use,  such  as 
the  dangers  occasioned  by  the  passing  of  trains  and  the 
like,  but  the  act  in  question  caused  a  wholly  unnecessary 
peril,  and  one  which  was  in  nowise  inherent  in  the  use,  and 
it  was  the  invasion  of  appellee's  right  in  this  particular 
which  really  constituted  the  gist  of  his  action.  If  it  can 
be  said  that  evidence  that  the  hand-car  was  placed 

18.  on  the  margin  of  the  way  does  not  substantially 
prove  the  allegation  as  laid,  yet  at  most  there  was 

but  a  technical  variance,  which  it  is  our  duty  to  treat  as 
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if  the  defect  had  been  obviated  by  amendment.  Farley  v. 
Eller  (1868),  29  Ind.  322;  Reddick  v.  Keesling  (1891), 
129  Ind.  128;  Latshaw  v.  Staie,  ex  rel  (1901),  156  Ind. 
194;  Hartwell  Bros.  v.  Peck  £  Co.  (1904),  163  Ind.  357; 
M.  8.  Huey  Co.  v.  Johnston  (1905),  164  Ind.  489.  This 
was  the  holding  in  Bristol  Hydraulic  Co.  v.  Boyer  (1879), 
67  Ind.  236,  where  the  supposed  variance  was  of  the  same 
character  as  it  is  contended  existed  in  this  case. 
We  find  no  error.    Judgment  affirmed. 


Shermck  V.  The  State.  m 

171 

[No.  20,823.  Tiled  November  16,  1906.]  ^^^ 

1.  Criminal  Law. — Indictment. — BUI  of  Particulars. — ^Defend- 
ant, Auditor  of  State,  indicted  for  embezzlement  of  money  re- 
ceived and  appropriated  to  his  own  use,  is  not  entitled  to  a  bill 
of  particulars  thereof  showing  from  whom  and  on  what  account 
the  different  items  were  received,    p.  348. 

2.  Same. — Bill  of  Particulars. — Right  to. — Appeal  and  Error. — 
Courts  have  the  inherent  right  to  compel  the  state  in  a  criminal 
prosecution  to  furnish  the  defendant  with  a  bill  of  particulars, 
where  it  is  apparent  from  the  peculiar  nature  of  the  facts  that 
justice  and  fair  dealing  require  it,  the  trial  court's  discretion 
therein  being  subject  to  review  on  appeal  only  for  abuse, 
p.  350. 

3.  Same. — Indictment. — Bill  of  Particulars. — Motion  to  Quash. — 
An  indictment  in  this  State  so  uncertain  as  to  require  the  trial 
judge  to  grant  an  order  to  furnish  defendant  a  bill  of  particu- 
lars is  subject  to  a  motion  to  quash,    p.  350. 

4.  Same. — Public  Officers. — Embezzlement. — BUI  of  Particulars. 
— A  public  officer  charged  with  the  embezzlement  of  public 
funds  is  not  entitled  to  a  bill  of  particulars  showing  the  items 
of  such  embezzled  funds,  since  he  knows  thereof  better  than  the 
State,    p.  351. 

5.  Embezzlement. — Evidence. — Officers. — Money. — From  Whom 
Received. — On  an  indictment  of  the  Auditor  of  State  for  em- 
bezzlement the  State  is  not  required  to  prove  the  source  from 
which  the  embezzled  money  was  received  nor  the  fund  to  which 
it  belonged,  proof  of  its  receipt,  the  trust  and  the  conversion 
of  at  least  a  part  thereof,  being  sufficient,    p.  851. 
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6.  Appeal  and  Error.— Brie/s. — Indictment — ^Where  appellant 
fails  to  point  out,  in  his  brief  or  oral  argument,  any  specific 
defect  in  an  indictment,  and  the  court  fails  to  detect  any,  such 
indictment  will  be  held  good.    p.  352. 

7.  Statutes. — Construction. — Criminal  Law, — Without  the  Let- 
ter^  Within  the  Spirit, — An  act  not  within  the  words  of  a  crim- 
inal statute  cannot  be  adjudged  a  crime  because  it  is  within 
the  reason  or  spirit  of  such  statute;  and  all  doubts  are  resolved 
in  favor  of  the  accused,    p.  354. 

8.  Same. — To  Whom  Applicable, — Embezzlement, — Burden  of 
Proof, — ^The  burden  to  prove  beyond  a  reasonable  doubt  that 
defendant;  Auditor  of  State,  is  within  the  statute  defining 
embezzlement,  is  upon  the  State,    p.  356. 

9.  Officers. — Constitutional. — Auditor  of  State, — Duties,^-The 
Auditor  of  State  is  a  constitutional  officer  whose  duties  must 
be  prescribed  by  statute,    p.  357. 

10.  Same. — Auditor  of  State. — Duties. — Notice. — Insurance  Fees. 
— Principal  and  Agent. — The  statutes  of  .the  State  are  con- 
clusive notice  to  all  of  the  duties  of  the  Auditor  of  State;  and 
insurance  companies  paying  fees  to  him  under  §8477  Bums 
1901,  Acts  1891,  p.  199,  §67,  simply  constitute  him  their  agent 
to  pay  same  to  the  State,    p.  357. 

11.  Same. — Auditor  of  State. — Treasurer  of  State, — Duties. — 
Insurance. — Payments  to  Wrong  Officer. — Under  §8477  Bums 
1901,  Acts  1891,  p.  199,  §67,  regulating  the  business,  transacted 
within  this  State,  of  foreign  insurance  companies,  it  is  the 
duty  of  such  companies  to  pay  the  prescribed  fees  to  the  Treas- 
urer of  State,  a  payment  to  the  Auditor  of  State  being  a  mere 
private  unofficial  transaction,    p.  358. 

12.  Same. — Auditor  of  State. — Directing  Collection  of  Money 
Due  5«ate.— Section  7634  Bums  1901,  §5611  R.  S.  1881,  requir- 
ing the  Auditor  of  State  to  '^direct  and  superintend  the  collec- 
tion of  all  the  moneys  due  the  State"  does  not  authorize  him  to 
collect  on  behalf  of  the  State  the  insurance  taxes  due  from 
foreign  insurance  companies,    p.  359. 

13.  Embezzlement. — Essentials. — Auditor  of  State. — To  convict 
the  Auditor  of  State  of  embezzlement  the  State  must  show  that 
he  converted  money  belonging  to  the  State,  and  that  such 
money  came  into  his  hands  according  to  law.    p.  359. 

14.  Officers. — Auditor  of  State. — Receipt  of  Insurance  Ta>xes. — 
Assumpsit. — Payment  of  insurance  taxes  to  the  Auditor  of 
State,  under  §8477  Bums  1901,  Acts  1891,  p.  199,  §67,  does  not 
vest  the  title  to  such  money  in  the  State  until  a  ratification  is 
made,  but  such  money  may  be  recovered  from  such  officer  in  an 
action  for  money  had  and  received,    p.  359. 
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15.  Officers, — Auditor  of  State, — Receipt  of  Insurance  Taxes. — 
Ratification, — An  action  upon  the  official  bond  of  the  Auditor 
of  State  for  the  recovery  of  insurance  taxes  received  by  him, 
brought  subsequently  to  the  alleged  conversion,  cannot  make 
such  prior  conversion  a  crime  when  it  was  not  one  when  com- 
mitted,   p.  360. 

16.  Estoppel. — Origin. — Purpose, — Estoppel  arises  from  equita- 
ble principles  and  is  designed  to  aid  in  dispensing  justice,  and 
its  purpose  is  to  preserve  acquired  rights  and  not  to  create 
new  ones.    p.  861. 

17.  Embezzlement. — Auditor  of  State, — Receipt  of  Insurance 
Taxes. — Official  Capacity. — Estoppel, — The  Auditor  of  State, 
indicted  for  the  embezzlement  of  insurance  taxes  received  by 
him  while  in  the  discharge  of  his  duties  as  such  auditor,  is  not 
estopped  from  showing  that  the  duty  of  receiving  such  taxes 
was  not  enjoined  upon  him  by  the  law.    p.  862. 

18.  Trial. — Instructions. — Prejudicial. — Presumptions* — ^An  er- 
roneous instruction  applicable  to  every  count  in  an  indictment 
is  presumed  to  be  prejudicial  and  therefore  reversible  error, 
p.  863. 

From  Criminal  Court  of  Marion  County  (36,188) ; 
James  E.  McCullough,  Special  Judge. 

Prosecution  by  the  State  of  Indiana  against  David' E. 
Sherrick.  From  a  judgment  of  conviction,  defendant  ap- 
peals.    Reversed. 

Addison  C.  Harris,  Dan.  W.  Simms  and  William  N. 
Harding,  for  appellant 

Charles  W.  Miller,  Attorney-General,  C.  C.  Hadley,  H. 
M.  Dowling  and  W.  C.  Oeahe,  for  the  State. 

John  W.  Kern,  Terhune  &  Abney  and  Miller,  Shirley 
&  Miller,  amid  curiae. 

Hadley,  J. — The  indictment  against  appellant  con- 
tained eleven  counts.  The  fifth  was  for  larceny,  and  all 
the  others  for  embezzlement.  He  was  acquitted  on  the 
fifth,  and  convicted  on  each  of  the  other  counts. 

It  is  charged  in  the  first  count  that  the  defendant,  as 
Auditor  of  State,  being  then  and  there  charged  and  in- 
trusted with   the   collection,   receipt  and   safe-keeping  of 
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moneys,  funds,  etc.,  for  the  State,  did  receive  for  the 
State,  moneys,  funds,  securities,  bonds  and  choses  in  action 
amounting  to  the  simi  of  $1,000,000,  and  on  June  80, 
1905,  feloniously  converted  to  his  own  use  $120,000  there- 
of, and  which  belonged  to  the  State,  the  same  being  a  part 
of  the  money  so  received  by  him  as  such  Auditor.  The 
third  count,  after  charging  the  official  trust  and  the  receiv- 
ing, as  in  the  first  count,  alleges  that  the  defendant  con- 
verted to  his  own  use  certain  bills,  bank  checks  and  drafts 
of  the  value  of  $120,000,  the  property  of  the  State,  a  more 
particular  description  of  which  was  unknown  to  the  grand 
jury. 

To  each  of  these  counts  appellant  addressed  a  motion  to 
require  the  prosecuting  attorney  to  furnish  him  with  a  bill 

of  particulars  showing  the  nature  of  the  facts  which 
1.     the  State  will  seek  to  introduce  in  support  of  said 

counts,  and  from  what  source,  and 'from  whom,  and 
on  what  account,  the  money  with  which  he  was  charged 
with  embezzling  came  into  his  possession,  so  that  the  same 
may  be  identified.  The  motion  was  overruled,  and  this 
presents  the  first  question  for  our  consideration.  We  have 
in  this  State  what  purports  to  be  a  complete  code  of  crim- 
inal procedure,  and  in  it  there  is  no  recognition  of  a  motion 
for  a  bill  of  particulars.  §1808  Burns  1905,  Acts  1905, 
pp.  584,  621,  §167.  Under  our  code  an  indictment  must 
contain  a  statement  of  the  facts  constituting  the  offense  in 
plain  and  concise  language;  that  is,  the  facts  must  be 
stated  in  such  clear,  full  and  certain  manner  as  reasonably 
to  apprise  the  defendant  of  what  he  is  required  to  meet, 
and  any  failure  to  do  this  may  be  reached  by  a  motion  to 
quash.  §1835  Bums  1905,  Acts  1905,  pp.  584,  626,  §194. 
Certainty  in  the  essential  facts  relied  upon  by  the  prosecu- 
tion being  thus  secured,  our  courts,  so  far  as  we  are  ad- 
vised, have  not  found  it  necessary  to  resort  to  bills  of  par^ 
ticulars  to  preserve  the  rights  of  either  the  State  or  the 
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defendant,  and  we  can  conceive  of  no  case  under  our  crim- 
inal code  where  such  a  motion  would  be  proper.  Such  a 
practice  was  wholly  unknown  to  the  ancient  common  law, 
but  as  time  went  on,  under  a  keener  sense  of  fairness  to 
the  defendant,  it  was  developed  in  actions  of  debt  and 
assumpsit.     3  Ency.  PL  and  Pr.,  518. 

Later  the  practice  was  extended  to  certain  criminal  cases, 
wherein  it  was  deemed  sufficient  to  charge  the  offense  in 
general  terms,  as  being  a  common  barritor,  a  common 
scold,  and  the  like.  1  Hawkins,  Pleas  of  the  Crown  (6th 
ed.),  chap.  81,  §13.  At  a  more  recent  date  the  practice 
was,  and  has  continued  to  be,  employed  by  judges  in  this 
country,  in  jurisdictions  where  more  general  and  uncer- 
tain pleading  is  permissible,  as  well  as  in  England,  in 
cases  where  they  have  found  it  necessary  to  prevent  sur- 
prise and  injustice  to  the  defendant,  to  require  the  State 
to  amplify  and  designate  certain  subsidiary  and  evidenti- 
ary facts  relied  upon  by  the  prosecution,  and  which  are  not 
disclosed  or  indicated  by  the  general  language  in  which  the 
offense  is  charged.  Among  the  first  of  such  cases  was 
Commonwealth  v.  Snelling  (1834),  15  Pick.  321,  331, 
which  was  a  prosecution  for  libel,  and  in  which  Shaw,  J., 
says:  "The  general  rule  to  be  extracted  from  these  analo- 
gous cases,  is,  that  where,  in  the  course  of  a  suit,  from  any 
cause,  a  party  is  placed  in  such  a  situation  that  justice 
cannot  be  done  in  the  trial,  without  the  aid  of  the  informa- 
tion to  be  obtained  by  means  of  a  specification  or  bill  of 
particulars,  the  court,  in  virtue  of  the  general  authority  to 
regulate  the  conduct  of  trials,  has  power  to  direct  such 
information  to  be  seasonably  furnished."  Such  a  bill  was 
also  required  under  an  indictment  charging  the  defendant 
with  being  a  common  seller  of  intoxicating  liquors  on  a 
particular  day.  Commonivealth  v.  Oiles  (1854),  67  Mass. 
466. 

In  Florida  it  was  allowed  in  a  prosecution  for  embezzle- 
ment on  an  indictment  under  the  following  statute:     "It 
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shall  be  sufficient  to  allege  generally  in  the  indictment  the 
embezzlement  of  money  to  a  certain  amount,  without  speci- 
fying any  particulars  of  such  embezzlement'^ 

In  brief,  it  may  be  said  that  under  the  adjudications  of 
a  nimiber  of  other  states,  the  right  to  call  for  a  bill  of  par- 
ticulars arises,  not  from  a  statute,  but  from  the 

2.  inherent  power  of  the  court,  to  be  exercised  in  any 
case,  when  from  the  general  character  of  the  charge, 

or  peculiar  nature  of  the  facts  admissible  in  evidence,  it 
becomes  manifest  to  the  trial  judge  that  justice  cannot  be 
fully  administered,  or  may  become  greatly  imperiled,  with- 
out the  advanced  information  obtainable  through  a  bill. 
Wharton,  Grim.  PI.  and  Pr.  (9th  ed.),  §702;  1  Bishop, 
Crim.  Proc.  (3d  ed.),  §643;  People  v.  Jaehne  (1886),  4 
N.  Y.  Cr.  161;  State  v.  Wooley  (1887),  59  Yt.  357,  10 
Atl.  84;  People  v.  McKinney  (1862),  10  Mich.  54;  Com- 
monwealth  y.  Snelling,  supra;  Westbrook  v.  State  (1899), 
76  Miss.  710,  25  South.  491.  From  the  very  nature  of 
the  right,  the  power  to  order  or  to  refuse  to  order  a  bill  of 
particulars,  it  is  held,  rests  within  the  sound  judicial  dis- 
cretion of  the  trial  court,  subject  to  review  on  appeal  only 
for  its  abuse.  State  v.  Davis  (1880),  52  Vt  376;  Thai- 
helm  V.  State  (1896),  38  Fla.  169,  20  South.  938;  People 
V.  McKinney,  supra;  Commonwealth  v.  Shoener  (1904), 
25  Pa.  Super.  Ct.  526,  536;  Commonwealth  v.  Ryan 
(1857),  75  Mass.  137;  1  Bishop,  Crim.  Proc.  (3d  ed.), 
§643 ;  Wharton,  Crim.  PI.  and  Pr.  (9th  ed.),  §705. 

It  may  be  said,  however,  that  under  the  certainty  re- 
quired in  criminal  pleading  in  this  State,  whenever  a  trial 
judge  finds  it  necessary  to  the  administration  of 

3.  justice  to  grant  a  bill  of  particulars,  he  has  found 
an  ample  reason  for  quashing  the  indictment  for 

uncertainty. 

For  a  further  reason,  there  was  no  error  in  denying  the 
appellant's  motion  for  specifications  or  particulars.    He  is 
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charged  with  the  conversion  of  moneys,  bills,  bank 

4.  checks,  and  drafts  belonging  to  the  State,  and  which 
he  had  in  his.  possession  and  under  his  control  as 

Auditor  of  State.  So  far  as  our  information  extends  a 
bill  of  particulars  was  never  awarded  a  public  officer  as  a 
means  of  obtaining  information  as  to  how,  and  from  whom, 
and  on  what  accoimt,  the  property  alleged  to  have  been 
converted  came  into  his  hands.  Such  requirement  of  the 
State  would  amount  to  a  practical  denial  of  the  right  to 
prosecute.  How  can  the  State,  without  opportunity,  know 
from  whom,  and  on  what  particular  account,  the  money 
was  received?  A  public  officer  engaged  in  collecting  and 
disbursing  revenues  of  the  State,  and  whose  dealings  with 
the  public  embrace  a  large  number  of  persons  and  a  multi- 
plicity of  items,  and  who  has  the  sole  supervision  of  his 
accounts,  occupies  a  position  very  diflferent  from  an  agent, 
clerk,  or  private  person.  The  work  of  the  latter  is  usually 
performed  under  the  supervision  and  control  of  the  prin- 
cipal, who  has,  or  at  any  time  may  acquire,  accurate  knowl- 
edge of  names,  amounts,  and  accounts,  and  thus  be  in  a 
position  to  respond  to  particulars.  But  the  Auditor  of 
State,  being  his  own  master,  and  pursuing  his  own  meth- 
ods, is  the  only  person  who  knows,  and  can  know,  the  de- 
tails of  his  office,  and  is  therefore  in  no  position  to  ask  for 
that  information  which  he  has,  or  has  the  opportunity  to 
have.  People  v.  McKinney,  supra;  State  v.  Munch 
(1875),  22  Minn,  67,  73. 

Furthermore,  it  is  charged  in  the  indictment  that  appel- 
lant as  Auditor  of  State  was  charged  and  intrusted  with 
the   collection,    safe-keeping   and    disbursement   of 

5.  money,  securities,  bonds,  and  choses  in  action  be- 
longing to  the  State,  and  as  such  auditor  he  did 

receive,  for  the  purposes  aforesaid,  money,  securities, 
bonds  and  choses  in  action,  amounting  to  $1,000,000,  and 
converted  a  part  to  his  own  use.  The  State  was  required 
to  prove  the  receiving,  the  trust  and  the  conversion  of  at 
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least  a  part.  It  was  not  required  to  prove  the  source  or 
persons  from  whence  the  money  came,  or  the  fund  to  which 
it  belonged,  and  from  which  it  was  converted.  A  conver- 
sion from  one  fund  constitutes  the  same  crime,  and  carries 
the  same  punishment,  as  a  conversion  from  any  other  fund, 
or  from  all  the  funds  combined.  Hence  the  information 
sought  could  have  been  of  no  value  to  the  defendant,  be- 
cause the  State  was  not  required  to  make  such  proof. 
HolUngsworth  v.  State  (1887),  111  Ind.  289;  15  Cyc. 
Law  and  Proc.,  516,  and  the  large  number  of  cases  therein 
collected;  3  Ency.  PL  and  Pr.,  529.  The  court  did  not 
err  in  overruling  the  appellant's  motion  for  a  bill  of  par- 
ticulars. 

Appellant  has  assigned  error  on  the  overruling  of  his 

motion  to  quash  the  several  counts  of  the  indictment.     In 

his  argument,  however,  both  in  his  brief  and  orally 

6.  before  the  court,  he  has  pointed  out  no  specific  ob- 
jection to  either  of  the  counts,  and  after  a  careful 
examination  we  have  failed  to  find  any  sufficient  reason 
for  holding  any  of  them  bad.  We  therefore  pass  to  what 
appellant  terms  the  main  question.  The  main  question 
resolves  itself  into  these  three:  (1)  Is  the  defendant 
within  the  class  against  which  the  penalty  of  the  statute 
is  denounced?  (2)  Are  the  taxes  exacted  by  the  State  of 
foreign  insurance  companies,  under  the  statutes,  when  so- 
licited and  received  by  the  Auditor  of  State,  and  in  his 
possession,  the  property  of  the  State,  without  an  affirmative 
act  of  ratification  by  the  State?  (3)  Having  solicited  and 
received  payment  of  foreign  insurance  taxes,  as  Audi- 
tor of  State,  will  such  auditor,  in  a  prosecution  by  the  State 
for  such  conversion,  be  heard  to  say  that  the  money  so 
received  was  not  the  property  of  the  State  ? 

The  prosecution  is  based  upon  the  following  statute: 
'^iVhoever,  being  charged  or  in  any  manner  intrusted  with 
the  collection,  receipt,  safe-keeping,  transfer  or  disburse- 
ment of  any  money,   funds,   securities,  bonds,   choses  in 
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action  or  other  property  belonging  to  or  under  the  control 
of  the  State  *  *  *  converts  to  his  own  use,  *  *  * 
in  any  manner  whatever,  contrary  to  law,  or  uses  by  way 
of  investment  in  any  kind  of  property,  or  loans,  either  with 
or  without  interest,  or  deposits  with  any  person  or  cor- 
poration, contrary  to  law,  or  exchanges  for  other  funds 
except  as  allowed  by  law,  any  portion  of  such  money,  funds, 
securities,  bonds,  choses  in  action  or  other  property,  is 
guilty  of  embezzlement,"  etc.  §2034  Bums  1905,  Acts 
1905,  pp.  584,  670,  §389. 

The  following  other  statute  (§8477  Bums  1901,  Acts 
1891,  p.  199,  §67)  is  involved:  "Every  insurance  com- 
pany not  organized  under  the  laws  of  this  State,  and  doing 
business  therein,  shall,  in  the  months  of  January  and  July 
of  each  year,  report  to  the  Auditor  of  State  under  the  oath 
of  the  president  and  secretary  the  gross  amount  of  all 
receipts  received  in  the  State  of  Indiana  on  account  of 
insurance  premiums  for  the  six  months  last  preceding, 
ending  on  the  last  day  of  December  and  June  of  each  year 
next  preceding,  and  shall  at  the  time  of  making  such  report 
pay  into  the  treasury  of  the  State  the  sum  of  $3  on  every 
$100  of  such  receipts,  less  losses  actually  paid  within  the 
State,  and  any  such  insurance  company  failing  or  refusing 
for  more  than  thirty  days  to  render  an  accurate  [account] 
of  its  premium  receipts  as  above  provided  and  pay  the 
required  tax  thereon  shall  forfeit  $100  for  each  additional 
day  such  report  and  payment  shall  be  delayed,  to  be  recov- 
ered in  an  action  in  the  name  of  the  State  of  Indiana  on 
the  relation  of  the  Auditor  of  State  in  any  court  of  compe- 
tent jurisdiction,  and  it  shall  be  the  duty  of  the  Auditor  of 
State  to  revoke  all  authority  of  any  such  defaulting  com- 
pany to  do  business  within  this  State." 
.  The  question  arises  upon  charge  number  four,  given  to 
the  jury  of  the  court's  own  motion.  The  court,  after  set- 
ting forth  the  above  statute  in  full,  proceeds:  ^TTouwill 
observe  that  this  section  of  the  statute  does  not  in  terms 
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provide  to  what  officer  or  person  the  taxes  due  the  State 
from  foreign  insurance  companies  shall  be  paid;  but  the 
section  does  provide  that  such  taxes  shall  be  paid  into 
the  treasury  of  the  State.  *  *  *  If  you  should  believe 
from  the  evidence  in  this  case  that  the  defendant  directed 
foreign  insurance  companies  to  pay  taxes  due  to  the  State 
from  them  to  him,  as  Auditor  of  State,  instead  of  to  the 
Treasurer  of  State,  and  that  he  as  such  auditor  received 
payment  of  such  taxes  pursuant  to  such  direction,  then  the 
money  or  funds  so  received  became  in  his  hands  the  prop- 
erty of  the  State.  If  such  moneys  were,  in  fact,  under  the 
law  properly  payable  to  the  Treasurer  of  State,  and  the 
auditor  directed  them  payable  to  himself,  whether  inno- 
cently or  knowingly,  it  was  a  violation  of  duty  on  his  part 
as  an  officer  or  agent  of  the  State,  but  such  violation  of 
duty  would  not  have  the  eflfect  to  deprive  the  State  of  the 
ownership  of  the  money  or  funds  so  coming  into  his  hands, 
and  he  cannot,  under  the  law,  be  heard  to  say,  under  such 
circumstances,  that  the  money  so  coming  into  his  hands  is 
not  the  property  of  the  State  in  either  a  criminal  or  a  civil 
proceeding  against  him;  and  in  this  cause  you  should  con- 
sider such  money  as  the  property  of  the  State,  as  well  as 
all  other  money  or  funds  due  the  State  which  came  into  his 
hands  under  the  law  as  Auditor  of  State." 

First.     It  must  be  determined  whether  the  Auditor  of 
State  is  within  the  class  against  which  §2034,  supra,  is 

directed.     If  he  is  in  such  class  it  must  be  found 
7.     that  he  is  charged,  or  in  some  manner  intrusted  by 

law,  with  the  collection,  or  with  the  receipt,  or  with 
the  safe-keeping,  or  with  the  transfer  or  disbursement,  of 
the  particular  moneys  or  funds  appellant  is  charged  with 
embezzling.  Whatever  the  nature  of  the  offense,  in  inter- 
preting the  law  we  must  be  guided  by  that  humane  rule 
evolved  from  centuries  of  judicial  experience,  that  in  crim- 
inal "procedure,  wherein  strict  construction  is  required,  and 
everything  excluded  that  is  not  expressly  stated,  we  are 


Digitized  by 


Google 


MAY  TERM,  1906.  355 


Sherrick  v.  State— 167  Ind.  345. 


not  permitted  to  extend  a  statute  to  those  within  the  mis- 
chief, but  not  within  the  purview.  In  other  language,  an 
o£Pense  not  within  the  words  cannot  be  adjudged  a  crime 
because  within  the  reason. 

Chief  Justice  Marshall,  in  United  States  v.  Wiltberger 
(1820),  5  Wheat.  *76,  *96,  5  L.  Ed.  37,  says:  "To  deter- 
mine that  a  case  is  witliin  the  intention  of  a  statute  its 
language  must  authorize  us  to  say  so.  It  would  be  dan- 
gerous, indeed,  to  carry  the  principle,  that  a  case  which  is 
within  the  reason  or  mischief,  of  a  statute,  is  within  its 
provisions,  so  far  as  to  punish  a  crime  not  enumerated  in 
the  statute,  because  it  is  of  equal  atrocity,  or  of  a  kindred 
character,  with  those  that  are  enumerated." 

"Penal  statutes  are  to  reach  no  further  in  meaning  than 
their  words;  no  person  is  to  be  made  subject  to  them  by 
implication ;  and  all  doubts  concerning  their  interpretation 
are  to  preponderate  in  favor  of  the  accused."  1  Bishop, 
Crim.  Law,  §115.  Quoted  approvingly  in  Johns  v.  State 
(1862),  19  Ind.  421,  429,  81  Am.  Dec.  408.  See,  also, 
Bishop,  Stat  Crimes  (3d  ed.),  §190e;  McClain,  Crim. 
Law,  §85;  2  Hawkins,  Pleas  of  the  Crown  (8th  ed.),  chap. 
18,  §16;  State  v.  Meyers  (1897),  56  Ohio  St  340,  47  K 
E.  138;  Moore  v.  State  (1898),  53  Neb.  831,  74  I^.  W. 
319;  State  v.  Bolin  (1892),  llO^Mo.  209,  19  S.  W.  650; 
State  v.  Keith  (1900),  126  N.  C.  1114,  36  S.  E.  169; 
State  V.  Adamson  (1888),  114  Ind.  216.  As  applied  in 
suits  on  oflScial  bonds,  see  Bowers  v.  Fleming  (1879),  67 
Ind.  541;  State  v.  Flynn  (1903),  161  Ind.  554.  To 
illustrate:  A  statute  making  a  county  treasurer  who 
converts  the  public  moneys  in  his  custody  guilty  of  embez- 
zlement cannot  be  extended  to  embrace  his  deputy.  State 
v.  Meyers,  supra.  An  oflScer  not  charged  by  law  to  collect 
and  who  has  no  right  to  the  public  money  cannot  be  con- 
victed of  embezzling  money  received  under  color  of  his 
oflSce,  though  he  falsely  represented  that  he  was  entitled, 
by  virtue  of  his  oflSce,  to  receive  it.    State  v.  Bolin,  supra. 
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The  act  of  congress  which  makes  it  emhezzlement  for  any 
person  employed  in  the  United  States  mint  to  convert  any 
of  the  metals  used  in  coinage,  does  not  apply  to  a  clerk 
employed,  but  whose  duties  had  nothing  to  do  with  the 
metals  in  relation  to  coinage.  Commonwealth  v.  Hutchinr 
son  (1848),  2  Pars.  Eq.  Cas.  384.  Under  the  laws  of 
Ohio  a  county  auditor  is  not  an  officer  charged  by 
law  with  the  possession  or  custody  of  money  belong- 
ing to  the  state,  and  an  indictment  which  charged 
the  defendant,  a  county  auditor,  with  converting  money 
which  belonged  to  the  state,  "which  said  money  had  then 
and  there  come  into  the  possession  and  custody  of  the  de- 
fendant by  virtue  of  his  office,"  was  an  insufficient  charge 
of  embezzlement.  State  v.  Newton  (1875),  26  Ohio  St. 
265.  Constructive  crimes — crimes  built  up  by  courts  with 
the  aid  of  inference,  implication,  and  strained  interpreta- 
tion— are  repugnant  to  the  spirit  and  letter  of  the  criminal 
law.  Lindsay  v.  Cooper  (1891),  94  Ala.  170,  11  South. 
325,  16  L.  R.  A.  813,  33  Am.  St.  105. 

When  penalties  are  denounced  against  a  particular  class, 
descriptions  of  the  class,  and  of  the  defendant  as  coming 

therein,  are  essential  elements  of  the  crime,   and 
8.     must   be   charged    and    proved.      Moore   v.    State, 

supra.  We  have  a  statute  which  provides  that  who- 
ever, being  an  officer,  or  his  deputy,  having  the  custody  of 
any  record,  document,  or  paper,  shall  fraudulently  secrete 
or  destroy  the  same  shall  be  guilty  of  a  felony.  To  sustain 
a  prosecution  under  this  statute  for  the  destruction  of  a 
paper  of  even  minor  importance  it  would  be  incumbent 
upon  the  State,  not  only  to  allege  and  prove,  but  to  prove 
beyond  a  reasonable  doubt,  that  the  defendant  was  in  the 
forbidden  class.  The  law  is  not  different  in  principle  or 
application  when  the  offense  charged  is  of  greater  magni- 
tude. 

Second.     Are  insurance  taxes,  in  the  hands  of  the  audi- 
tor, the  State's  money  ?    To  provide  and  to  secure  a  f aith- 
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ful  application  of  the  revenues  of  the  State,  a  vast  and 
complicated  machinery  has  been  brought  into  exercise. 
There  are  assessors,  boards  of  review,  boards  of  equaliza- 
tion, boards  of  county  commissioners,  county  and  state 
auditors,  and  county  and  state  treasurers,  to  each  of  whom 
is  assigned  certain  and  specific  duties,  which  are  separate 
and  distinct  from  the  duties  assigned  to  any  other,  except 
as  to  the  assessment  of  omitted  property  in  certain  cases. 
Under  the  scheme  adopted,  the  law  contemplates  the  faith- 
ful cooperation  of  all  of  the  several  agencies  as  a  means  of 
avoiding  a  confusion  of  accoimts,  and  of  securing  accuracy, 
and  the  benefit  to  be  derived  from  a  system  of  checks  and 
balances,  and  denounces  the  usurpation  by  one  of  the  duties 
allotted  to  another.  It  is  manifest  from  the  various  stat- 
utes relating  to  the  subject  that  it  is  the  policy  of  our  gen- 
eral system  that  the  Auditor  of  State  shall  collect  and 
receive  no  moneys  for  the  State  except  fees  for  ofiicial 
services  rendered  by  him.  Rather  than  a  receiver  of  pub- 
lic moneys  under  the  prevailing  system,  his  duties  are  akin 
to  those  of  a  watchman  who  stands  at  the  door  of  the  state 
treasury,  and  without  whose  knowledge  and  consent,  ex- 
cept in  a  few  instances,  no  public  moneys  can  legally  get 
into  or  out  of  the  state  treasury. 

The  auditor  and  state  treasurer  are  constitutional  officers 
who  "shall  perform  such  duties  as  may  be  enjoined  by 

law."     Const.,  Art.   6,  §1.     The  legislature  must 
9.     prescribe  all  the  powers  and  duties  the  Auditor  of 

State  will  be  permitted  to  exercise.  He  has  no 
duty  or  authority  that  is  not  conferred  by  statute.  And 
such  as  he  has  are  given  general  publicity  through  public 

laws.     Everybody  is  bound  to  know  the  length  and 
10.     breadth  of  the  auditor's  authority.     The  insurance 

companies,  in  this  instance,  when  he  solicited  the 
money  as  for  the  payment  of  taxes  due  to  the  State,  were 
bound  to  know  that  he,  as  Auditor  of  State,  had  no  right 
to  collect  such  taxes,  and  if  they  elected  to  pay  through 
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him,  then  for  that  purpose  the  auditor  was  the  agent  of  the 
insurance  companies,  and  not  of  the  State.  Hartford  Fire 
Ins.  Co.  V.  State  (1872),  9  Kan.  210.  The  power  of  the 
oflBcers  of  the  government  to  act  for  their  principals  is  a 
matter  of  public  law,  and  everyone  having  dealings  with 
them  is  charged  with  the  legal  limitations  of  their  agency, 
which  can  be  easily  ascertained  by  any  one  who  examines 
the  law.    Tiedeman,  Com.  Paper,  §136. 

Section  8477  Bums  1901,  Acts  1891,  p.  199,  §67,  pro- 
vides very  clearly  how,  when,  and  where  foreign  insurance 

taxes  shall  be  paid;  and  the  method  is  in  perfect 
11.     harmony   with   our   long-established   general   fiscal 

system.  All  such  insurance  companies  shall  in  July 
and  January  of  each  year  report  to  the  Auditor  of  State 
the  gross  amount  of  all  premiums  received  in  the  State, 
and  shall  pay  into  the  treasury  of  the  State  the  sum  of  $3 
on  every  $100  of  such  receipts.  The  state  treasurer  is 
chosen  biennially  by  the  people,  and  at  public  expense  is 
provided  with  an  ofiice,  and  spacious  and  secure  vaults  for 
the  safe-keeping  of  the  State's  money.  And  everybody 
knows  that  paying  into  the  treasury  of  the  State  is  not 
accomplished  by  paying  to  the  Auditor  of  State.  The  man- 
ner of  paying  money  into  the  treasury  of  the  State  is 
plainly  pointed  out  by  §7664  Bums  1901,  §5637  R.  S. 
1881.  By  this  section  "every  person  [foreign  insurance 
companies  as  well  as  others]  making  payment  into  the 
treasury  of  state  shall  furnish  to  the  Auditor  of  State  a 
description  of  the  liability  on  account  of  which  such  pay- 
ment is  to  be  made  [report  of  all  premiums  received]  ; 
and  the  Auditor  of  State  *  *  *  shall  certify  to  the 
Treasurer  of  State  the  amount  to  be  paid,  and  the  fund  to 
which  it  is  to  be  paid,  and  shall  make  his  draft,  in  favor  of 
the  treasurer,  upon  the  person  making  the  payment,  which 
certificate  and  draft  shall  then  be  presented  by  such  person 
to  the  Treasurer  of  State,  who  shall  receive  such  money, 
number,  register,  file,  and  preserve  such  draft  and  certifi- 
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cate,  and  shall  give  a  receipt  for  the  amount  paid,  specify- 
ing the  liability  on  account  of  which  it  is  paid.  And  the 
Treasurer  of  State  is  expressly  prohibited  from  receiving 
any  money  whatever  into  the  state  treasury,  or  on  accoimt 
of  any  fund  thereof,  except  it  be  paid  upon  a  draft  as  here- 
in provided."  Under  these  statutes  there  is  no  ground  for 
saying  that  appellant,  as  Auditor  of  State,  was  charged  or 
intrusted  by  law  with  the  collection,  and  receipt  of  foreign 
insurance  taxes;  and  it  not  being  a  duty  "enjoined  by 
law,"  if  he  assumed  to  collect  them,  his  acts  were  the  acts 
of  an  individual,  and  not  of  a  public  oflSicer.  Bowers  v. 
Fleming  (1879),  67  Ind.  541;  WaramcJe  v.  State  (1896), 
36  Tex.  Cr.  63,  65,  35  S.  W.  386. 

The   contention   that   the   general    authorily    conferred 

upon  the  Auditor  of  State  by  §7634  Bums  1901,  §5611 

R.  S.  1881,  to  "direct  and  superintend  the  collec- 

12.  tion  of  all  the  moneys  due  the  State"  was  suflScient 
to  warrant  his  collection  and  receipt  of  insurance 

taxes,  cannot  be  sustained.  The  power  to  direct  and  super- 
intend the  collection  cannot,  in  the  presence  of  direct  and 
positive  directions  to  the  contrary,  be  held  to  include  the 
power  personally  to  collect  and  receive. 

To  constitute  embezzlement,   under   §2034,  supra,  two 

things  must  concur.     It  must  be  shown  that  the  money 

converted  was  the  property  of  the  State,  and  that 

13.  it  came  into  the  possession  of  the  accused  accord- 
ing to  the  law.     Brady  v.  State  (1886),  21  Tex. 

App.  659,  1  S.  W.  462;  State  v.  Johnson.  (1878),  49  Iowa 
141;  State  v.  Cooper  (1897),  102  Iowa  146,  71  N.  W. 
197. 

We  have  seen  that  the  money  alleged  to  have  been  con- 
verted could  not  have  reached  the  hands  of  the  appellant, 
as  Auditor  of  State,  according  to  law.     Hence  it 

14.  did  not  go  into  his  hands  with  the  authority  of  the 
State ;  and  if  he  did  not  receive  it  with  the  author- 
ity of  the  State,  it  did  not  become  in  his  hands  the  prop- 
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erty  of  the  State  without  some  act  amounting  to  an  accept- 
ance or  ratification  by  the  State.  McClain,  Grim.  Law, 
§648.  If  the  insurance  companies  paid  the  money  to  the 
accused  as  their  agent,  or  delivered  it  to  him  as  the  volun- 
tary and  assumed  agent  of  the  State,  to  be  by  him  paid  into 
the  treasury  of  the  State,  until  the  money  was  paid  into 
the  treasury  of  the  State,  or  there  was  some  notice  of 
acceptance  or  ratification  of  the  agency  by  the  State,  it 
was  competent  for  the  insurance  compianies  to  revoke  the 
agency  and  recover  their  money  from  the  accused,  as  for 
money  had  and  received.  Johnson  v.  Central  Trust  Co. 
(1903),  169  Ind.  605;  Sheaf  v.  Dodge  (1903),  161  Ind. 
270. 

The  only  claim  to  a  ratification  by  the  State  is  in  the 

institution  of  an  action  upon  the  ofiicial  bond  of  appellant 

to  recover  the  money.     But  this  action  was  subse- 

15.  quent  to  the  alleged  conversion,  and  could  not,  when 
brought,  make  that  act  a  crime  which  was  not  a 
crime  when  consummated.  Crimes  are  not  created  by  con- 
struction or  ratification.  12  Harvard  Law  Rev.,  note,  p. 
•56;  Moore  v.  State  (1898),  53  Neb.  831,  74  N.  W.  319. 
Whether  such  action,  if  timely  brought,  would  amount  to 
such  ratification  as  would  sustain  a  recovery  on  the  bond, 
or  whether  the  matter  of  ratification  in  such  cases  rests 
wholly  with  the  legislature,  are  matters  not  necessary  to 
decide,  and  upon  which  we  intimate  no  opinion.  These 
considerations  lead  us  to  the  conclusion  that  appellant,  as 
Auditor  of  State,  was  not  charged  or  intrusted  with  the 
collection  or  the  receipt  of  foreign  insurance  taxes,  and 
having  wrongfully  collected  them,  under  the  facts  in  this 
case,  in  his  hands  they  were  the  money  of  the  paying  com- 
panies, and  not  the  money  of  the  State,  nor  the  subject  of 
embezzlement,  as  the  property  of  the  State. 

Third.  Is  appellant  estopped  in  any  element  of  his  de- 
fense? The  Attorney-General,  with  great  earnestness, 
argues  that  appollant,  having  employed  his  official  name  in 
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soliciting  and  receiving  payment  of  the  insurance  taxes, 
will  not  be  heard  to  say,  under  such  circumstances,  that 
the  money  so  coming  into  his  hands  is  not  the  State's 
money.  In  2  Bishop,  Crim.  Law  (8th  ed.),  §364,  is  pro- 
pounded the  following  interrogatory:  "But  why  should 
not  the  rule  of  estoppel,  known  throughout  the  entire  civil 
department  of  our  jurisprudence,  apply  equally  in  the 
criminal?"  He  does  not  assert  that  the  law  sanctions 
estoppels  in  criminal  procedure,  and  admits  that  the  doc- 
trine is  not  fully  in  accord  with  the  adjudications.  Some 
cases,  in  other  jurisdictions,  chiefly  following  the  sugges- 
tion and  argument  of  Mr.  Bishop,  are  to  be  found,  which 
in  tone  appear  to  support  the  view  insisted  upon  by  the 
State.  But  none  that  has  been  brought  to  our  attention 
goes  to  the  limits  contended  for  in  this  case.  The  cases 
cited  by  the  Attorney-General  are  generally  those  based  on 
the  delinquencies  of  private  agents,  clerks,  and  servants, 
and  embrace  the  element  of  broken  confidence  and  want  of 
knowledge  of  the  agent's  authority,  or  cases  where  the 
money  had  reached  its  ultimate  destination,  so  that  the 
payment  was  in  fact  a  payment  to  the  principal.  The  doc- 
trine of  estoppel  is  so  novel  in  criminal  procedure,  and  so 
inconsistent  with  the  fundamental  principles  of  the  crim- 
inal law,  that  such  celebrated  authors  on  criminal  law  as 
Wharton  and  Kussell,  and  on  the  law  of  estoppel,  as  Bige- 
low  and  Herman,  take  no  notice  of  it  whatever. 

Estoppel  is  purely  a  defensive  weapon,  having  its  origin 

in  equitable  principles,  and  is  designed  to  supplement  or 

to  aid  the  law  in  accomplishing  justice  where,  with- 

16.  out  its  assistance,  injustice  may  be  done.  Its  pur- 
pose is  to  preserve  rights  previously  acquired;  not 
to  create  new  ones.  Emmons  v.  Harding  (1904),  162  Ind. 
154,  160.  "Its  object,"  says  Cababe,  "is  to  safeguard  a 
transaction  between  parties,  and  insure  its  bona  fide 
execution,  and  to  prevent  injustice  that  would  other- 
wise be  done.     It  cannot  be  used  for  the  purpose  of  giving 
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a  person  an  advantage  which  he  would  in  no  case 
have  obtained,  nor  as  a  means  of  indemnifying  him 
against  a  loss  which  he  would  in  any  case  have  suf- 
fered. Its  use  is  as  a  shield,  and  not  as  a  sword."  Cababe, 
Estoppel,  119.  The  doctrines  should  be  confined  to  saving 
harmless  or  making  whole  the  party  in  whose  favor  they 
arise;  and  they  should  never  be  made  an  instrument  of 
gain.  Lindsay  v.  Cooper  (1891),  94  Ala.  170,  11  South. 
325,  16  L.  R.  A.  813,  33  Am.  St.  105. 

In  the  light  of  these  principles,  what  facts  had  the  State 

to  rely  upon  for  conviction  at  the  commencement  of  this 

prosecution  ?    The  State  had  lost  no  money  by  ap- 

17.  pellant ;  it  had  not  been  deceived  nor  misled  by  his 
conduct  or  representations.  Without  some  new 
right,  some  new  advantage,  that  it  did  not  possess  when 
the  prosecution  was  begun,  its  case  must  fail.  The  Attor- 
ney-Gteneral  argues  that,  granting  the  defendant  did  collect 
of  the  insurance  companies,  without  the  authority  of  the 
law,  he  did  so  claiming  as  Auditor  of  State  the  right  to 
collect,  and  that  he  should  not  now,  in  a  prosecution  for 
the  oflfense,  be  heard  to  say  that  he  had  no  right  to  collect. 

The  argument  followed  to  its  logical  conclusion  comes  to 
this :  The  State  as  the  injured  party  is  not  entitled  to  main- 
tain this  prosecution,  because  the  money  alleged  to  have 
been  converted  was  the  money  of  the  insurance  companies. 
However,  to  secure  his  punishment,  the  State  has  the  right 
to  invoke  the  interposition  of  estoppel  to  exclude  proof  of  a 
fact  that  would  establish  the  defendant's  innocence  of  the 
particular  crime  for  which  he  is  being  tried.  Surely  it 
may  be  said  that  when  an  act  is  criminal  only  when  done 
by  a  certain  class,  a  defendant  on  trial  for  the  crime  is  not 
estopped  from  denying  that  he  belongs  to  the  forbidden 
class.  Moore  v.  State,  supra;  Bailey  v.  State  (1899),  57 
Neb.  706,  77  N.  W.  654. 

The  constitution  of  Xebraska  requires  that  all  fees  for 
services  performed  Iw  the  auditor  of  state  shall  be  payable 
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in  advance,  not  to  the  auditor,  but  into  the  state  treasury. 
The  auditor  of  state  collected  a  large  amount  of  fees  for 
services  rendered  insurance  companies,  and  converted  them 
to  his  own  use.  He  was  charged  with  embezzling  the  state's 
money,  under  a  statute  like  ours  in  all  material  respects, 
and  which  begins :  "If  any  oflScer  or  person,  charged  with 
the  collection,  receipt,  safe-keeping,  transfer  or  disburse- 
ment of  the  public  moneys,  or  any  part  thereof,  belonging 
to  the  state,"  etc.  There  was  a  conviction,  and  on  appeal 
it  was  held:  (1)  That  when  a  penal  statute  is  made  to 
apply  only  to  a  certain  class  of  persons,  a  description  of 
the  class  is  so  far  descriptive  of  the  offense,  and  that  the 
person  charged  is  within  the  class,  is  a  substantive  element 
of  the  crime  itself.  (2)  The  statute  relating  to  embezzle- 
ment of  public  moneys  applies  only  to  officers  or  persons 
charged  by  law  with  the  collection,  receipt,  safe-keeping,  or 
disbursement  of  public  moneys.  (3)  The  auditor  is  not, 
as  such  oflScer,  charged  with  the  collection,  receipt,  etc.,  of 
any  part  of  the  public  moneys,  and  is  therefore  not  within 
the  descriptive  terms  of  the  statute.  (4)  An  offense  not 
within  the  words  cannot  be  adjudged  a  crime  because  with- 
in the  reason  or  spirit,  and  this  principle  cannot  be  evaded 
by  holding  that  one  performing  acts  which  are  denounced 
as  a  crime  when  committed  by  a  certain  class  of  people  is 
estopped  from  denying  that  he  is  within  that  class.  Moore 
V.  State,  supra. 

The  ninth  count  of  the  indictment  is  based  on  a  certifi- 
cate of  deposit  issued  by  the  Farmers  &  Merchants  Na- 
tional Bank  of  Cicero  to  David  E.  Sherrick,  dated 
18.     February  11,  1905,  for  $7,765.48.     There  is  some 
evidence  going  to  show  that  $3,713.04  of  the  amount 
was  composed  of  insurance  fees  belonging  to  the  State, 
rightfully  collected  by  the  defendant  for  official  services 
rendered,    and    the   balance    of    said    certificate,    to    wit, 
$4,052.44,  consisted  of  insurance  taxes.     It  is  argued  by 
the  Attorney-General  that  the   conviction   on  this   count 
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should  stand  for  a  conversion  of  the  insurance  fees.  But 
in  the  instruction  complained  of  the  court  defined  errone- 
ously the  legal  status  in  the  hands  of  the  defendant  as  Audi- 
tor of  State  of  the  insurance  taxes  collected  by  him,  and 
this  instruction  related  to  evidence  in  support  of  each 
count  of  the  indictment  upon  which  the  defendant  was  con- 
victed, and  we  must  presume  that  it  was  prejudicial  to  him 
under  each  count. 

The  judgment  is  therefore  reversed,  with  instructions  to 
grant  appellant  a  new  trial. 


Schmoe  et  al.  v.  Cotton,  Administratrix. 

[No.  20,868.    Filed  November  16,  1906.] 

1.  Appeal  and  Error. — Briefs. — Alleged  errors  on  appeal,  not 
mentioned  by  appellant  in  his  statement  of  "points"  in  his 
brief,  are  waived  and  cannot  be  raised  afterwards,    p.  366. 

2.  Pleading.  —  Complaint,  —  Damages,  —  Lateral  Support.  —  A 
complaint  alleging  that  defendant  owned  lands  contiguous  to 
those  of  plaintiff;  that  defendant  excavated  his  land  up  to  the 
line  between  their  lands,  and  that  because  thereof  plaintiff's 
lands  fell  in,  causing  her  damage,  is  sufficient,     p.  366. 

3.  Damages.  —  Lateral  Support. — Negligence. — Contributory. — 
Negligence  and  contributory  negligence  are  not  factors  in  an 
action  for  damages  for  depriving  plaintiff's  land  of  lateral 
support,    p.  367. 

4.  Real  Property. — Lateral  Support. — Buildings. — Negligence. 
— Defendant  is  absolutely  liable  for  damages  to  plaintiff's  land 
in  its  natural  condition  caused  by  removing  its  lateral  sup- 
port, but  is  liable  only  on  the  ground  of  negligence  in  causing 
plaintiff's  building  to  fall  because  of  removal  of  the  lateral 
support,    p.  368. 

5.  Appeal  and  Error. — Record. — What  are  Parts  of. — Statutes. 
—Under  §641c  Bums  1905,  Acts  1903,  p.  338,  §3,  the  supple- 
mental complaint,  the  action  of  the  court  in  permitting  its 
filing,  and  the  objection  and  exception,  are  parts  of  the  record 
without  a  bill  of  exceptions,     p.  368. 

6.  Pleading. — Supplemental  Complaint. — Right  to  File. — Dis- 
cretion of  Court. — The  right  to  permit  the  filing  of  a  supple- 
mental complaint  lies  in  the  sound  discretion  of  the  court, 
p.  368. 
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7.  Pleading. — Supplemental  Complaint. — Ground  for  Filing. — 
Permission  should  be  given  for  filing  a  supplemental  complaint 
where  it  will  avoid  the  bringing  of  another  action,    p.  369. 

8.  Samb. — Supplemental  Complaint. — Lateral  Support. — Contin- 
uance of  Wrong  After  Action  Filed. — Where  defendant  contin- 
ued to  remove  plaintiff's  lateral  support  after  action  brought, 
the  granting  of  plaintiff's  request  for  permission  to  file  a  sup- 
plemental complaint  therefor,  is  not  error,    p.  369. 

9.  Damages. — Measure  of. — Lateral  Support. — The  measure  of 
damages  for  the  withdrawal  of  the  lateral  support  to  the  plain- 
tiff's land  is  the  difference  in  the  value  of  plaintiff's  land  by 
reason  of  such  injury,    p.  369. 

10.  Evidence. — Damages. — Value  of  Land  Before  and  After  In- 
jury. — Opinions. — The  opinion  of  a  witness  as  to  the  value  of 
lands  before  and  after  the  injuries  thereto  is  competent  in 
an  action  for  damages  caused  by  the  withdrawal  of  lateral  sup- 
port   p.  369. 

11.  Appeal  and  Error.  —  Evidence. — Opinions. — Damages. — A 
judgment  should  not  be  reversed  merely  because  some  of  the 
witnesses  gave  an  opinion  as  to  plaintifTs  damage  instead  of 
stating  the  value  of  the  land  before  and  after  the  injury. 
p.  870. 

12.  Same. — Supplemental  Complaint. — Failure  to  Prove. — Effect. 
— The  plaintifTs  failure  to  prove  the  allegations  of  his  supple- 
mental complaint  does  not  constitute  a  reversible  error,  where 
the  judgment  is  right  on  the  original  complaint,    p.  370. 

13.  Evidence. — Ambiguous. — Exclusion  of. — It  is  not  error  to 
refuse  to  permit  a  witness  to  answer  an  ambiguous,  uncertain 
and  indefinite  question,  especially  where  the  witness  had  al- 
ready testified  to  the  substance  of  the  facts  sought  to  be 
shown,    p.  370. 

14.  Limitation  op  Actions.— Dawa^res. — Lateral  Support. — 
When  Right  of  Action  Accrues. — A  right  of  action  accrues  for 
damages  for  withdrawal  of  lateral  support,  when  plaintiff's 
land  suffers  the  injury,  and  not  when  the  support  is  removed, 
p.  371. 

From  Superior  Court  of  Marion  County  (65,622)  ; 
James  M.  Leathers,  Judge. 

Action  by  Ellen  M.  Cotton  against  Louis  C.  Schmoe  and 
another.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Transferred  from  Appellate  Court  under  §1337u 
Bums  1901,  Acts  1901,  p.  590.    Affirmed. 
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John  P.  Lyendecker,  for  appellants. 

Charles  E.  Cox,  for  appellee. 

Monks,  J, — This  action  was  brought  by  appellee's  dece- 
dent to  recover  damages  for  injury  to  her  land  caused  by 
the  excavation  by  appellants  of  adjoining  land. 

Appellants'  separate  demurrers  to  the  complaint  were 
overruled  and  a  general  denial  filed.  It  appeared  from  the 
testimony  of  the  first  witness  for  the  appellee  that  the 
alleged  wrongful  acts  of  appellants  had  continued  after  the 
filing  of  the  complaint,  and  appellee,  by  leave  of  court, 
filed  a  supplemental  complaint.  The  cause  was  tried  by 
the  court,  and,  over  a  motion  for  a  new  trial  by  appellants, 
judgment  was  rendered  against  them. 

The  errors  assigned,  and  not  waived  by  a  failure  to  state 
the  same  in  the  points  set  forth  in  their  brief  as  required 
by  the  fifth  clause  of  rule  twenty-two,  are:  (1)  The  com- 
plaint is  insufiicient;  (2)  permitting  appellee  to  file  a  sup- 
plemental complaint;  (3)  overruling  appellants'  motion  for 
a  new  trial  in  this :  (a)  That  the  evidence  was  not  sufiicient 
to  sustain  the  finding  of  the  court ;  (b)  that  the  court  erred 
in  sustaining  the  objection  of  appellee  to  a  question  on 
cross-examination  of  the  witness  Spahr. 

Under  said  clause  five  of  rule  twenty-two  no  alleged  error 

or  point  not  contained  in  appellants'  statement  of  points 

can  be  raised  afterwards,  and  such  error  or  point 

1.  will  be  considered  as  waived.     Ewbank's  Manual, 
pp.  271,  283 ;  Elliott,  App.  Proc,  §444. 

Appellants  insist  that  the  complaint  was  not  sufficient  to 

withstand  their  demurrers  for  want  of  facts  because  the 

value  of  the  land  before  and  after  the  injury  was 

2.  not  stated,  citing  Morgan  v.  Lake  Shore,  etc.,  R.  Co. 
(1892),  130  Ind.  101.    It  is  said  in  that  case,  that 

the  complaint  is  not  good  "because  the  value  of  the  land  is 
not  given  nor  the  extent  of  the  injury  stated."  The  com- 
plaint alleged  ownership  of  the  land  by  the  plaintiff  and 
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that  defendants  are  and  have  been  the  owners  of  land  con- 
tiguous and  adjoining  plaintiff's  land  since  1902;  that 
"there  runs  through  said  lands  of  the  plaintiff  and  defend- 
ants a  high  ridge  or  elevation,  *  *  *  composed  of  sand 
and  gravel,  with  a  thin  covering  of  soil ;  *  *  *  that  said 
sand  and  gravel  in  said  ridge  extend  from  near  the  top  of 
said  ridge  downward  a  great  depth,  and  said  ridge  is  and 
has  long  been  entitled  to  the  support  of  defendants'  contig- 
uous ground ;  that  *  *  *  defendants  began  excavating 
and  removing  sand  and  gravel  from  said  ridge  on  their 
land,  and  continued  so  to  do  until  *  *  *  June,  1903, 
when  they  excavated  said  sand  and  gravel  from  said  ridge 
to  a  depth  of  thirty  feet  up  to  and  flush  with  the  line  divid- 
ing plaintiff's  and  defendants'  lands ;  *  *  *  that  plain- 
tiff's property  has  been  greatly  damaged  by  said  excava- 
tions, in  this,  that  plaintiff's  said  ridge  on  the  west  side 
thereof  has  been  undermined,  and,  together  with  the  fence, 
roadway,  and  fruit-bearing  plants  thereon,  has  fallen  onto 
defendants'  said  ground,  to  plaintiff's  damage  in  the  sum 
of  $500."  The  supplemental  complaint  alleged  "a  contin- 
uance of  such  excavation,  and  the  removal  of  earth,  sand, 
and  gravel,  and  the  undermining  of  said  ridge  along  the 
line  dividing  the  lands  of  plaintiff  and  defendants,  to  a 
depth  of  thirty  feet,  and  that  plaintiff's  land  for  a  distance 
of  175  feet  has  broken  loose,  fallen,  and  slipped  onto  de- 
fendants' said  ground,  greatly  decreasing  the  value  of  plain- 
tiff's land,  and  thereby  causing  her  damage  in  the  sum  of 
$1,000."  It  is  evident  that  appellants'  first  objection  to 
the  complaint  is  not  tenable. 

It  is  next  asserted  by  appellants  that  the  complaint  seeks 

to  charge  the  defendants  with  negligently  doing  an  act  or 

acts  which  they  or  either  of  them  might  rightfully 

3.  have  done  in  a  careful  manner,  and  that  the  same 
is  not  sufficient  because  the  absence  of  contributory 
negligence  on  the  part  of  the  plaintiff  is  not  alleged.  Plain- 
tiff, as  owner  of  said  real  estate,  had  a  natural  right  of  lat- 


Digitized  by 


Google 


368  SUPREME  COURT  OF  INDIANA, 

Schmoe  v.  Cotton — 167  Indi  364. 

eral  support  for  her  land  from  the  adjoining  land  owned  by 
the  defendants.  This  right  existed  independently  of  grant 
or  prescription,  and  was  also  an  absolute  right  If  defend- 
ants excavated  their  land  adjoining  the  land  of  the  plaintiff, 
and  in  consequence  thereof  plaintiff's  land  sank  and  fell 
away,  as  alleged  in  the  complaint,  plaintiff  has  a  right  of 
action,  although  such  excavation  was  carefully  and  skill- 
fully made. 

Such  right  of  action  is  not  based  upon  negligence,  but  on 
the  violation  of  an  absolute  right,  the  right  to.  lateral  sup- 
port for  said  land  in  its  natural  condition ;  but  there 

4.  can  be  no  recovery  of  damages  to  artificial  struc- 
tures erected  thereon  except  upon  the  basis  of  negli- 
gence. Moellering  v.  Evans  (1889),  121  Ind.  195,  198- 
200,  6  L.  R.  A.  449,  and  authorities  cited;  Schultz  v. 
Bower  (1894),  57  Minn.  493,  59  N.  W.  631,  47  Am.  St. 
630,  note,  p.  632 ;  note  to  Larson  v.  Metropolitan  St.  R,  Co. 
(1892),  33  Am.  St.  439,  446-451,  453-455,  468-475;  Gil- 
more  v.  Driscoll  (1877),  122  Mass.  199,  23  Am.  Rep.  312; 
18  Am.  and  Eng.  Ency.  Law  (2d  ed.),  542,  547,  548;  1 
Cyc.  Law  and  Proc.,  776-782 ;  4  Sutherland,  Damages  (3d 
ed.),  §1053;  2  Washburn,  Real  Prop.  (6th  ed.),  §1296. 
It  is  clear  that  the  objections  urged  to  this  complaint  are 
not  tenable. 

Under  section  three  of  the  act  of  1903  (Acts  1903,  p. 

338,  §641c  Bums  1905)  the  supplemental  complaint,  the 

action  of  the  court  in  permitting  the  same  to  be  filed, 

5.  and  the  objection  and   exception  of  appellants  to 
such  action  of  the  court,  are  a  part  of  the  record 

without  a  bill  of  exceptions.     The  right  to  file  a  supple- 
mental complaint  rests  in  the  sound  discretion  of 

6.  the  court.    Ponder  v.  Tate  (1892),  132  Ind.  327, 
329,  330,  and  cases  cited;  Kimble  v.  Seal  (1883), 

92  Ind.  276,  279-283;  Woollen,  Trial  Proc.,  §§3339,  3340; 
1  Works'  Practice,  §706;  21  Ency.  PI.  and  Pr.,  58-63. 
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A  consideration   in  favor  of  granting  leave   to  file  a 

supplemental  complaint  is  that  the  law  does  not  favor  a 

multiplicity  of  suits,  and  that  where  all  matters  in 

7.  controversy  may  be  fairly  ended  in  one  action  this 
should  be  done.     Rich  wine  v.  Presbyterian  Church 

(1893),  135  Ind.  80;  21  Ency.  PI.  and  Pr.,  63. 

Said  supplemental  complaint  did  not  change  or  attempt 

to  change  the  theory  of  the  cause  set  forth  in  the  complaint 

as  claimed  by  appellants,  but  merely  alleged  a  con- 

8.  tinuance  of  the  wrongs  alleged  in  the  complaint 
The  court  did  not  err  in  permitting  the  same  to  be 

filed. 

The  grounds  upon  which  the  appellants  claim  that  the 
evidence  was  not  sufiicient  to  sustain  the  findings  are:  (1) 
That  the  plaintiflF's  witnesses  testified  as  to  the  amount  of 
damages  to  her  land,  when  this  was  the  question  for  the 
court  to  decide;  (2)  there  was  no  competent  evidence  that 
her  land  had  depreciated  in  value  in  consequence  of  the 
wrongful  acts  complained  of. 

The  measure  of  appellee's  damages  was  the  diminution 

in  value  of  said  land,  if  any,  in  consequence  of  the  alleged 

acts  of  appellants;  that  is,  "the  difference  in  the 

9.  value  of  said  land  by  reason  of  said  injury."   Moel- 
kring  v.  Evans,  supra;  Schultz  v.  Bower,  supra;  4 

Sutherland,  Damages  (3d  ed.),  §1017,  p.  2973;  18  Am. 
and  Eng.  Ency.  Law  (2d  ed.),  543,  544;  1  Cyc  Law  and 
Proc.,  785. 

Under  this  rule  it  was  proper  for  the  witnesses  who  were 

properly  qualified  to  give  their  opinion  of  the  value  of  said 

land  before  and  after  the  injury  complained'  of. 

10.  Moellering  v.  Evans,  supra;  Yost  v.  Conroy  (1884), 
92  Ind.  464,  47  Am.  Rep.  156 ;  Chicago,  etc.,  R. 
Co.  V.  Wysor  Land  Co.  (1904),  163  Ind.  288,  290-292. 

But  a  judgment  should  not  be  reversed  merely  because 
a  part  or  all  of  the  witnesses  have  stated  the  damages,  in- 

VoL.  167—24 
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stead  of  the  value,  where  the  damages  depend  wholly 

11.  on  the  value  before  and  after  the  injury.     Union 
Elevator  Co.  v.  Kansas  City,  etc.,  R.  Co.  (1896), 

135  Mo.  353;  Elliott,  Roads  and  Sts.  (2d  ed.),  §258, 
p.  274,  note  2 ;  2  Elliott,  Evidence,  §1098,  p.  374,  note  11 ; 
3  Wigmore,  Evidence,  §§1921,  1942,  1943. 

Even  if  there  was  no  evidence  of  the  continuance  of  said 

wrongful  acts  after  the  commencement  of  the  action,  as 

alleged  in  the  supplemental  complaint,  the  finding 

12.  and  judgment  of  the  court  could  not  be  disturbed 
for  that  reason.     There  was  evidence,  howeyer,  of 

the  continuance  of  the  wrongs  alleged  in  the  complaint  after 
the  filing  thereof,  and  this  was  the  reason  for  filing  the 
supplemental  complaint 

On  cross-examination  of  a  witness  for  appellee  counsel 

for  appellants  asked  the  following  question:    "Supposing 

the  excavation  would  be  made  there  in  the  gravel 

13.  pit,  remaining  two  or  three  yards  from  Mrs.  Cot- 
ton's land,  and  would  be  made  there  at  that  time, 

and  it  was  in  that  condition,  would  it  have  any  effect  upon 
the  value  of  Mrs.  Cotton's  land?"  The  court  sustained 
appellee's  objection  to  the  question,  and  refused  to  permit 
the  same  to  be  answered.  This  action  of  the  court  was 
assigned  as  a  cause  for  a  new  trial,  and  is  urged  as  a  ground 
for  reversal  in  this  court.  Said  question  is  so  ambiguous, 
uncertain,  and  indefinite  that  the  court  was  fully  justified 
in  not  permitting  the  same  to  be  answered.  Moreover,  said 
witness  had  already  testified  on  cross-examination  "that  if 
there  had  been  no  falling  away  of  plaintiff's  land  on  ac- 
count of  said  excavation,  and  if  it  was  in  such  a  condition 
that  there  would  be  no  falling  away  in  the  future  on  that 
account,  it  would  not,  in  his  opinion,  decrease  the  value  of 
plaintiff's  land." 

The  falling  away  of  the  land  need  not  be  immediate  if 
the  same  is  caused  by  the  excavation  of  the  adjoining  land. 
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The  right  of  action  accrues  when  the  injury  actu- 
14.  ally  results,  and  not  when  the  support  is  removed. 
The  actionable  wrong  is  not  the  excavation,  but  the 
act  of  allowing  the  other's  land  to  fall.  18  Am.  and  Eng. 
Ency.  Law  (2d  ed.),  543,  544;  1  Cyc.  Law  and  Proc.,  783 ; 
Smith  V.  City  of  Seattle  (1898),  18  Wash.  484,  51  Pac. 
1057,  63  Am.  St  910;  Backhouse  v.  Bonomi  (1861),  9  H. 
L.  Cas.  *503 ;  Schultz  v.  Bower,  supra. 

Finding  no  available  error,  the  judgment  is  affirmed. 


Hasper  et  al.  v.  Weitoamp. 

[No.  20,851.    Filed  November  21,  1906.] 

1.  Appeal  and  Error. — Briefs. — Alleged  errors  not  discussed  in 
appellants'  brief  on  appeal  are  waived,    p.  373. 

2.  New  Trial. — Argument  of  Counsel, — Misconduct, — Affidavits, 
— Appeal  and  Error, — The  filing  of  affidavits  in  support  of  a 
motion  for  a  new  trial  on  the  ground  of  misconduct  of  counsel 
in  the  argument  to  the  jury  may  be  useful  in  refreshing  the 
trial  judge's  memory  of  the  facts,  but  such  affidavits  cannot  be 
considered  on  appeal,  and  the  trial  judge's  striking  them  out 
constitutes  no  error,    p.  373. 

8.  Same. — Argument  of  Counsel, — Misconduct, — Objections, — 
How  Raised, — ^In  order  to  present  any  question  as  to  the  mis- 
conduct of  counsel  in  the  argument  to  the  jury  it  is  necessary 

'  for  the  complaining  party  at  the  time  of  such  misconduct  to 
make  a  proper  motion  for  the  court  to  withdraw  such  offensive 
ronarks  from  the  consideration  of  the  jury,  or  to  set  aside  the 
submission  of  the  cause,  or  to  discharge  the  jury.    p.  374. 

4.  Appeal  and  Error. — BUI  of  Exceptions, — Argument  of  Coun- 
sel,— Misconduct, — How  Brought  Into  Record, — The  motion 
based  upon  alleged  misconduct  in  the  argument  of  counsel,  the 
action  of  the  court  thereon  and  the  exception  thereto,  may  be 
brought  into  the  record  by  a  bill  of  exceptions  or  possibly  by 
an  order-book  entry  by  virtue  of  the  act  of  1903  (Acts  1903,  p. 
338,  §2,  §641b  Bums  1905).    p.  374. 
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5.  Trial. — Argument  of  Counsel, — Miseonduct. — Failure  to  Ob- 
ject,— Failure  of  the  complaining  party  to  object,  at  the  time, 
to  offensive  remarks  of  counsel  in  the  argument  to  the  jury, 
waives  any  right  to  object  thereto  afterwards,    p.  374. 

6.  Evidence. — Mortgagee, — Existence  of, — PaymenU — BiUa  and 
Notes, — ^Where  defendants,  in  an  action  on  certain  notes, 
pleaded  payment,  and  contended,  as  sustaining  such  plea,  that 
they  had  been  during  the  time  such  notes  existed  fully  able  to 
pay  same,  evidence  that  a  mortgage  in  a  large  sum  covered 
their  farm,  and  that  a  foreclosure  suit  was  brought  against 
them  during  such  time,  is  competent,    p.  375. 

7.  Same. — Objections, — Sufficiency, — An  objection,  that  defend- 
ants' counsel  did  not  see  how  certain  offered  evidence  was  com- 
petent, is  insufficient,    p.  375. 

8.  Appeal  and  Error.  —  Weighing  Evidence,  —  The  Supreme 
Court  will  not  weigh  conflicting  evidence  in  a  case  triable  by 
jury.    p.  375. 

From  Newton  Circuit  Court;  C.  W.  Hanley,  Judge. 

Action  by  William  Weitcamp  against  Riener  A.  Hasper 
and  another.  From  a  judgment  for  plaintiff,  defendants 
appeal.  Transferred  from  Appellate  Court  under  §1337u 
Bums  1901,  Acts  1901,  p.  590.    Affirmed. 

John  G.  Trainer  and  T.  B,  Cunningham,  for  appellants. 
John  D,  Sink  and  William  Darroch,  for  appellee. 

MoNTOOMERY,  J. — ^Appellee  brought  this  action  for  the 
collection  of  four  promissory  notes.  Appellants  filed,  and 
relied  upon,  an  answer  of  payment.  A  trial  by  jury  re- 
sulted in  a  verdict  and  judgment  in  favor  of  appellee. 

The  errors  properly  assigned  upon  appeal  are:  (1)  The 
overruling  of  appellants'  demurrer  to  the  complaint;  (2) 
striking  out  an  aflSdavit  in  support  of  the  motion  for  a  new 
trial;  (3)  overruling  appellants'  motion  for  a  new  trial; 
(4)  overruling  appellants'  motion  in  arrest  of  judgment. 

The  first  and  fourth  of  such  assigned  errors  have  not 
been  presented  or  urged  for  consideration  in  any  manner 
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in  appellants'  brief,  and  therefore  must  be  treated 

1.  as  waived.    Stamets  v.  Mitchenor  (1906),  165  Ind. 
672;    Major   v.    Miller    (1905),    165    Ind.    275; 

O'Brien  y.  Knotts  (1905),  165  Ind.  308. 

The  trial  of  the  cause  in  the  court  below  was  concluded, 
and  a  verdict  returned,  January  30,  1905,  and  on  Febru- 
ary 4,  1905,  the  last  day  of  the  term,  appellants 

2.  filed  their  motion  and  reasons  for  a  new  trial,  as- 
signing as  one  of  such  reasons  misconduct  of  appel- 
lee's counsel  in  argument.  On  the  seventh  day  of  the  next 
succeeding  term  of  said  court,  to  wit,  March  20,  1906, 
appellants'  counsel,  without  having  first  asked  or  obtained 
leave  of  court  so  to  do,  filed  an  affidavit  in  support  of  this 
specification  or  ground  of  the  motion  for  a  new  trial.  Upon 
appellee's  motion  this  affidavit  was  stricken  out.  The 
alleged  improper  statements  of  counsel  in  argument,  and 
appellants'  objection  thereto,  necessarily  occurred  in  the 
presence  of  the  court,  and  these  facts  can  only  be  so  authen- 
ticated as  to  enable  this  court  to  determine  a  question  of 
law  sought  to  be  predicated  thereon,  by  having  them  em- 
bodied in  a  bill  of  exceptions  settled,  signed,  and  fited  by 
the  presiding  judge.  The  trial  judge  may  in  his  discretion 
receive  affidavits  or  other  evidence  to  refresh  or  aid  his 
recollection  of  the  facts  in  settling  the  bill,  but  a  party  has 
no  absolute  right  to  file  affidavits  of  such  facts  in  support 
of  his  motion  for  a  new  trial,  and  although  filed  and  prop- 
erly brought  into  the  record  they  will  be  disregarded  upon 
appeal.  It  follows  therefore  that  the  court  did  not  err  in 
striking  out  the  affidavits  of  appellants'  counsel.  Choen  v. 
State  (1882),  85  Ind.  209,  212;  Rudolph  v.  Landwerlen 
(1883),  92  Ind.  34,  37;  Indianapolis,  etc.,  Oravel  Road 
Co.  V.  Christian  (1884),  93*  Ind.  360,  361;  Buscher  v. 
Scully  (1886),  107  Ind.  246,  247.  In  appellants'  motion 
for  a  new  trial  complaint  is  made  of  the  misconduct  of  ap- 
pellee's counsel  in  argument,  of  the  overruling  of  appel- 
lants'  objection .  to  each   of  the   following  questions   pro- 
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pounded  to  appellant  R.  A.  Hasper,  on  cross-examination, 
to  wit:  "It  is  pretty  heavily  encumbered  by  a  mortgage, 
is  it  not?"  and  "You  have  had  several  lawsuits  about  it, 
have  you  not?"  and  that  the  verdict  is  not  sustained  by 
sufficient  evidence,  and  these  causes  are  urged  upon  us  as 
grounds  for  a  reversal  of  the  judgment 

The  alleged  misconduct  of  counsel  occurred  in  the  pres- 
ence of  the  court,  and  could  not  become  available  as  a  cause 
for  a  new  trial  unless  objection  was  made  at  the 

3.  time,  followed  by  a  request  or  a  motion  on  appel- 
lants' part  that  the  court  take  such  action  as  counsel 

deemed  adequate  to  counteract  the  injurious  effects  of  such 
wrongful  acts,  either  by  a  withdrawal  of  the  same  from  the 
consideration  of  the  jury,  or  by  an  arrest  of  the  trial,  set- 
ting aside  the  submission,  and  discharging  the  jury.  The 
trial  court  should  have  been  asked,  and  afforded  an  oppor- 
tunity, to  correct  the  error,  and  an  exception  reserved  to 
the  ruling  made  upon  such  request,  and  a  mere  objection 
to  the  offensive  statements  presents  no  question  for  review. 
Southern  Ind.  R.  Co.  v.  Fine  (1904),  163  Ind.  617;  Robb 
V.  State  (1896),  144  Ind.  569  ;Beed  v.  State  (1895),  141 
Ind.  116;  Worley  v.  Moore  (1884),  97  Ind.  15. 

The  motion  based  upon  such   alleged  misconduct,  the 
action  of  the  court  thereon,  and  the  exception,  if  any,  re- 
served, may  be  shown  by  bill  of  exceptions,  or  per- 

4.  haps  under  the  existing  practice  act,   a  question 
which  we  need  not  and  do  not  decide,  by  proper 

order-book  entries.    Acts  1903,  p.  338,  §2,  §641b  Bums  1905. 

In  the  case  before  us  the  alleged  misconduct  of  counsel, 

and  appellants'  objection  thereto,  are  not  shown  by  a  bill 

of  exceptions,  nor  is  it  shown  in  any  manner  that 

5.  appellants  at  the  time' addressed  any  motion  or  re- 
quest to  the  trial  court  relating  to  the  alleged  mis- 
conduct of  counsel  in  argument,  or  sought  redress  in  vain 
for  the  grievances  of  which  complaint  is  made.     It  follows 
that  no  available  error  appears  in  this  connection. 
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The  contention  of  appellants  was  that  they  were  abun- 
dantly able  to  pay  the  claim  in  suit  at  any  time  within  eight 
years  of  the  commencement  of  this  action.     The 

6.  assumption  of  this  position  suggested  the  first  ques- 
tion to  which  objection  was  made — ^which  related  to 

appellants'  farm  and  as  actually  put  was:    "How  much 

mortgage  is  there  on  it?"   to  which   appellant  answered 

$11,000.     No  objection  to  the  question  was  stated  except 

that  counsel  did  not  see  how  it  was  competent.   This 

7.  did  not  amount  to  a  valid  objection.    However,  the 
relevancy  and  competency  of  the  inquiry  were  man- 
ifest, and  the  court  properly  required  appellant  to  ansy^er 
the  same. 

An  objection  in  the  same  language  was  made  to  the  other 
question  set  out  in  the  motion  for  a  new  trial.     The  court 
overruled  it,  and  the  appellants  are  in  no  position  to  com- 
plain:   (1)  Because  the  objection  was  insuflScient  in 
6.     itself;  (2)  the  question  was  not  answered,  but  the 
question   "There   was   a   foreclosure   suit   brought 
against  you  ?"  was  put  in  its  stead ;  (3)  this  question  was 
relevant  and  proper  for  the  reason  above  shown. 

The  burden  of  proving  payment  of  the  notes  in  suit 

rested  upon  appellants.    The  notes  were  apparently  unpaid, 

and  the  oral  evidence  introduced  by  appellants  and 

8.  by  appellee  upon  this  issue  was  conflicting  and  con- 
tradictory.    It  follows  that  the  conclusion  reached 

by  the  jury  and  confirmed  by  the  trial  judge  is  final  and 
binding  upon  us. 

No  error  being  shown,  the  judgment  is  aflSrmed. 


City  of  Huntington  v.  Amiss  et  al. 

[No.  20,677.    Piled  November  23,  1906.] 
1.     Eminent   Domain. — Drains. — Public   Use. — The  condemna- 
tion of  private  property  for  drainafi^e  purposes  constitutes  a 
taking  for  a  public  use.    p.  878. 
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2.  Municipal  Corporations.  —  Waters.  —  Drama.— Statutes. — 
Construction. — Section  3598  Burns  1901,  Acts  1391,  p.  304,  SI, 
providing  that  cities  niay  construct  drains  as  inlets  or  outlets 
into  or  out  of  any  parts  of  such  cities,  when  construed  liberally 
as  is  required  by  S3603  Bums  1901,  Acts  1891,  p.  304,  §6,  gives 
such  cities  power  to  divert  a  natural  watercourse,    p.  378. 

3.  Same. — Drains. — Assessments. — Waters. — A  city  has  the 
power  under  the  act  of  1891  (Acts  1891,  p.  304,  §§3598-3606 
Bums  1901)  to  assess  the  benefits  and  damages  to  property 
owners  for  the  diversion  of  a  natural  watercourse  changed  for 
the  purposes  of  the  drainage  of  such  city.    p.  379. 

4.  Drains. — Statutes. — Repeal. — Saving  Clause. — The  drainage 
law  of  1891  (Acts  1891,  p.  304,  §§3598-3606  Bums  1901)  was 
repealed  by  the  act  of  1905  (Acts  1905,  p.  456,  §§5622-5635 
Bums  1905),  but  pending  proceedings  were  not  affected  there- 
by because  of  the  saving  clause  therein  (Acts  1905,  p.  456,  §14, 
§5635  Bums  1905).  Clemans  v.  Hatch,  168  Ind.  — ,  followed, 
p.  379. 

5.  Municipal  Corporations. — Drains. — Assessments. — Commit" 
tee. — Members. — Qv4ilifications. — Failure  to  Object. — Waiver. — 
The  failure  of  interested  property  owners  to  object  to  the 
members  of  a  committee  to  make  assessments  for  the  drainage 
of  a  city  under  §3598  Bums  1901,  Acts  1891,  p.  304,  §1,  be- 
cause of  disqualification,  before  such  committee  made  its  report 
to  the  common  council,  is  a  waiver  of  their  right  to  raise  such 
objection,     p.  379. 

6.  Pleading. — Demurrer. — Defective. — Overruling. — Appeal  and 
Error. — Reversible  error  cannot  be  predicated  upon  the  over- 
ruling of  a  defective  demurrer,    p.  381. 

7.  Same. — Demurrer. — Defective. — Sustaining  to  Bad  Answer. — 
Appeal  and  Error. — Sustaining  a  defective  demurrer  to  a  bad 
pleading  does  not  constitute  reversible  error,    p.  381. 

8.  Appeal  and  Error. — Pleading. — Demurrer. — Right  ResiUt. — 
Where  the  trial  court  in  its  ruling^  on  the  pleading^  reaches  a 
right  result,  the  judgment  will  not  be  disturbed,     p.  381. 

From  Huntington  Circuit  Court ;  Hiram  Browrdee,  Spe- 
cial Judge. 

Petition  by  the  City  of  Huntington,  against  which  Jo- 
seph G.  Amiss  and  others  remonstrate.  From  a  judgment 
for  defendants,  plaintiff  appeals.    Reversed. 

Spencer  &  Branyan  and  W.  A.  Branyan,  for  appellant. 

Samuel  E.  Cook  and  Roscoe  A.  Kaufman,  for  appellees. 
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MoKKs^  J. — Appellant  brought  this  proceeding  under 
the  act  of  1891  (Acts  1891,  p.  304,  §§3598-3606  Bums 
1901)  to  secure  an  inlet  and  an  outlet  for  the  drainage  of 
said  city.  A  demurrer  to  the  petition  was  filed,  which  set 
forth  as  grounds  therefor:  (1)  The  court  has  no  jurisdic- 
tion of  the  subject-matter  of  said  action  and  petition.  (2) 
Said  petition  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  A  motion  to  "dismiss  and  strike  out  all 
the  proceedings"  was  filed  by  James  F.  Bippus  and  Sarah 
Bippus,  on. the  groimds:  "(1)  That  there  is  no  law  pro- 
viding for  the  construction  of  the  drain  as  herein  prayed 
for;  (2)  the  court  has  no  jurisdiction  of  the  subject-matter 
of  said  action  and  petition."  The  court  sustained  said  de- 
murrer to  said  petition,  and  the  motion  to  "dismiss  and 
strike  out  all  of  the  proceedings,"  and  rendered  final  judg- 
ment against  appellant. 

The  errors  assigned  call  in  question  the  action  of  the 
court  in  sustaining  said  demurrer  to  the  petition,  and  the 
action  of  the  court  in  sustaining  said  motion. 

It  appears  from  the  petition  that  a  stream  known  as 
'Tlabbit  run"  runs  from  east  to  west  through  the  south  part 
of  the  city  of  Huntington,  and  empties  into  Little  river 
west  of  the  city  limits.  The  river  mentioned  runs  from 
east  to  west  through  the  central  part  of  said  city.  It  is 
proposed  by  this  proceeding  to  construct  a  drain  commenc- 
ing at  a  point  east  of  the  city  limits  and  running  in  a 
northwesterly  direction  to  Little  river  at  a  point  within  the 
city  limits,  and  thereby  divert  the  water  of  said  Rabbit  run 
and  empty  the  same  into  said  river  about  one  and  one-half 
miles  above  the  present  mouth  of  said  run.  This  is  the 
"inlet"  mentioned  in  the  petition.  The  "outlet"  described 
commences  on  the  western  boundary  of  the  city,  near  where 
Rabbit  run  crosses  the  same,  and  runs  in  a  westerly  direc- 
tion to  Little  river,  which  is  the  "outlet"  prayed  for.  It  is 
alleged  in  the  petition  that  the  construction  of  said  "out- 
let" and  "inlet"  is  necessary  effectually  to  drain  said  city. 
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Appellees  insist  that  the  court  below  had  no  jurisdiction 
of  this  proceeding,  for  the  reasons  (1)  that  the  act  of  1891, 
supra,  did  not  empower  said  court  or  the  common  council 
of  appellant  to  change  or  divert  Rabbit  run,  a  natural 
watercourse;  (2)  that  said  act  gave  no  authority  to  change 
or  divert  said  natural  watercourse  outside  the  city  limits; 
(3)  that  said  act  of  1891  does  not  authorize  the  assessment 
of  appellees'  land  for  diverting  a  watercourse ;  (4)  that  said 
act  of  1891  was  repealed  by  section  fourteen  of  the  act  of 
1905  (Acts  1905,  p.  456,  §5635  Bums  1905),  without 
saving  pending  proceedings. 

Section  one  of  said  act  of  1891  (§3598,  supra)  provides: 
"That  whenever  the  common  council  of  any  city  shall  find 
it  necessary  for  the  successful  drainage  of  said  city  to  con- 
struct any  drain  as  an  inlet  or  as  an  outlet,  leading  into  or 
out  of  said  city,  they  shall  cause  a  survey,"  etc.  After  all 
the  preliminary  steps  required  are  taken,  it  is  provided  that 
the  common  council  of  the  city  may  file  a  petition  in  the 
circuit  court  of  the  county,  setting  forth,  among  other 
things,  "that  such  inlet  or  outlet  is  necessary  effectually  to 
drain  said  city." 

It  has  been  uniformly  held  by  this  court  that  the  taking 

of  private  property  authorized  by  the  drainage  laws  of  this 

State  was  for  a  public  and  not  a  private  use.    Pound- 

1.  stone  V.  Baldwin  (1896),  145  Ind.  139,  141,  and 
cases  cited;  HeicJc  v.  Voight  (1887),  110  Ind.  279, 

284,  285. 

It  is  evident  that  effectually  to  drain  a  city  it  may  be 

necessary  to  divert  a  natural  watercourse,  as  is  proposed  in 

this  case,  and  thus  relieve  the  city  of  the  burden  of 

2.  the  water  so  diverted.     Section  six  of  said  act  of 
1891    (§3603   Burns   1901)   provides:     "This  act 

shall  be  liberally  construed  to  promote  the  drainage  of 
cities,  the  reclamation  of  wet  lands,  and  the  improvement 
of  the  public  health."  So  construed,  it  is  clear  that  a  water- 
cour^  may  be  diverted  and  carried  into  the  city  limits  by 
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means  of  the  "inlet,"  as  is  proposed  in  this  ease.  The  pri- 
mary object  of  said  act  of  1891  was  the  drainage  of  cities, 
and  for  this  purpose  watercourses  may  be  diverted  by 
changing  their  channels  so  as  to  constitute  an  "inlet  or 
outlet"  for  the  drainage  of  a  city.     The  power  to 

3.  divert  a  watercourse  is  a  mere  incident  of  the  power 
of  drainage,  and  said  act  of  1891  gave  full  authority 

to  assess  benefits  and  damages  for  such  diversion  of  a  wa- 
tercourse. Such  a  proceeding  is  clearly  within  the  purview 
of  said  act,  as  shown  by  its  provisions  and  by  its  title.  It 
was  said  by  this  court  in  City  of  Valparaiso  v.  Parker 
(1897),  148  Ind.  379,  381,  concerning  said  act  of  1891, 
that  it  contemplates  such  drainage  as  "is  and  may  be  used 
for  the  removal  of  surface  and  storm  water,  the  overflow 
of  fountains,  cisterns,  public  hydrants,  water  troughs, 
water-closets,  sinks,  all  filth  and  refuse  liquids,  and  the 
diversion  of  natural  watercourses." 

It  is  true,  as  claimed  by  appellees,  that  the  act  of  1891, 
supra,  under  which  this  proceeding  was  brought,  was  re- 
pealed by  §6635,  supra;  but  as  the  same  was  pend- ' 

4.  ing  in  the  court  below  when  the  act  of  1905,  supra, 
took  eflFect,  we  hold,  upon  the  authority  of  Clematis 

V.  Hatch  (1907),  168  Ind.  — ,  78  K  E.  1065,  that  the 
same  was  saved  from  the  eflFect  of  said  repeal  by  §5635, 
supra,  and  may  be  completed  under  said  act  of  1891,  the 
same  as  if  said  act  of  1905  had  not  been  passed.  It  follows 
that  the  court  erred  in  sustaining  the  demurrer  to  the  peti- 
tion and  the  motion  to  "dismiss  and  strike  out  all  the  pro- 
ceedings." 

After  the  petition  had  been  docketed  in  the  court  below 
certain  appellees  filed  what  is  designated  as  a  plea  in  abate- 
ment, setting  up  in  eflFect  that  two  of  the  committee 

5.  "appointed  by  the  city  to  view  said  lands  and  esti- 
mate the  benefits  and  damages  in  said  cause  were 

not  disinterested  freeholders  or  householders  of  said 
county,"  as  required  by  said  act  of  1891.     Appellant  filed 
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a  demurrer  to  said  plea  in  abatement,  which  was  sustained 
by  the  court.  This  action  of  the  court  is  called  in  question 
by  the  cross-errors  assigned  by  the  appellees,  who  filed  said 
plea  in  abatement. 

Appellant  contends  that  said  appellees  should  have  pre- 
sented said  objections  to  the  qualifications  of  the  members 
of  the  committee  to  make  assessments  at  the  earliest  oppor- 
tunity, and  as  this  was  not  done  the  same  was  waived.  City 
of  Valparaiso  v.  Parker,  supra.  It  was  said  in  that  case 
at  page  383 :  "It  is  the  general  rule  that  such  objections 
must  be  made  at  the  earliest  opportimity,  so  that  the  pro- 
ceedings shall  not  be  allowed  to  proceed  to  a  fruitless  result 
with  accumulation  of  cost ;  and  if  not  so  made  they  will  be 
deemed  to  be  waived.  Bradley  v.  City  of  Frankfort  (1885), 
99  Ind.  417,  421,  and  cases  cited;  Mills,  Eminent  Domain 
(2d  ed.),  §227,  and  cases  cited;  Lewis,  Eminent  Domain, 
§407," 

Section  3598,  supra,  requires  that  before  the  petition  is 
filed  by  the  city  the  city  shall  appoint  a  committee  of  three 
disinterested  householders  or  freeholders  of  said  county  to 
view  the  proposed  inlet  or  outlet  and  the  lands  without  the 
city  to  be  affected  thereby,  and  assess  the  benefits  and  dam- 
ages to  said  lands,  including  the  benefits  to  the  city  and  the 
benefits  to  any  highways  affected  thereby,  and  that  the 
owners  of  said  lands  shall  be  given  three  days'  notice  of 
when  the  committee  will  view  said  inlet  or  outlet  and  said 
lands,  and  they  are  requested  to  be  present  with  the  right 
to  be  heard  for  or  against  any  assessment  that  shall  be  made 
or  proposed  to  be  made  against  said  lands.  Appellees  who 
filed  said  plea  in  abatement  had  the  right  to  appear  before 
said  committee  and  object  to  the  members  of  said  commit- 
tee on  the  grounds  set  forth  in  said  plea  in  abatement,  and 
otherwise  protect  their  rights.  They  ma^e  no  objection  to 
any  of  the  members  of  the  committee  until  after  the  com- 
mittee had  reported  to  the  common  council  of  said  city  and 
the  petition  for  the  drainage  of  said  city  had  been  docketed. 
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As  was  said  in  City  of  Valparaiso  v,  Parker ^  supra,  where 
the  question  was  the  same  as  here :  ^'Having  failed  to  make 
said  objection  at  the  first  opportunity,  the  same,  even  if 
tenable,  was  waived." 

Appellees   insist,   however,   that   said   demurrer  should 

have  been  overruled,  because  the  alleged  demurrer  did  not 

"state  any  ground  of  demurrer  known  to  our  prao- 

6.  tice,  and  was  so  defective  in  form  as  not  to  present 
any  question  as  to  the  sufficiency  of  the  plea  in 

abatement."  Appellees  cite  a  number  of  cases  which  hold 
that  when  the  demurrer  states  a  ground  of  demurrer  not 
known  to  our  code,  the  demurrant  has  no  just  reason  to 
complain  if  the  court  overrules  it  These  cases  have  no 
application  here,  because  in  this  case  the  demurrer  was 
sustained.     Where  the  demurrer  states  no  ground 

7.  of  demurrer  known  to  our  code  and  is  sustained  to 
a  pleading,  there  is  no  reversible  error  if  the  plead-- 

ing  is  bad.  Oarrett  v.  Bissell  Chilled  Plow  Works  (1900), 
154  Ind.  319,  321;  Goldsmith  v.  Chipps  (1900),  154  Ind. 
28;  Hanson  v.  Cruse  (1900),  155  Ind.  176,  178;  State  v. 
Indiana  Board  of  Pharmacy  (1900),  155  Ind.  414,  416; 
Wray  v.  Fry  (1902),  158  Ind.  92,  96.  See,  also,  Osbum 
V.  State  (1905),  164  Ind.  262,  274.  In  Goldsmith  v. 
Chipps,  supra,  a  defective  demurrer  was  sustained  to  a 
plea  in  abatement,  and  it  was  held  that  as  the  facts  stated 
in  the  answer  in  abatement  were  not  sufficient  to  abate  the 
action,  the  action  of  the  court  in  sustaining  the  same  was 
not  reversible  error,  although  the  demurrer  was  so  defective 
in  form  that  the  party  filing  the  same  could  not  have  suc- 
cessfully complained  if  it  had  been  overruled. 

A  correct. result  having  been  reached  by  the  court  in  sus- 
taining the  demurrer  to  the  plea  in  abatement,  it  is  not 
necessary  for  us  to  determine  (1)  whether  appellant 

8.  should  have  moved  to  strike  out  the  plea  in  abate- 
ment because  filed  too  late  instead  of  demurring 

thereto;  or  (2)  whether  objections  to  the  competency  of 
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members  of  said  committee  are  properly  presented  by  a 
plea  in  abatement  Allen  v.  Studebaker  Bros.  Mfg.  Co. 
(1899),  152  Ind.  406,  410;  Elliott,  App.  Proc,  §633. 

Judgment  reversed,  with  instructions  to  overrule  the 
demurrer  to  the  petition  and  the  motion  ^^to  dismiss  and 
strike  out  all  the  proceedings;"  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


Tinkle  v.  Wallace. 

[No.  20,662.    Filed  November  27,  1906.] 

1.  Elections. — ConteaU — Tovmahip  Trustee. — Bribery. — Conatir 
tutional  Law. — Under  article  2,  §6,  of  the  Constitution,  provid- 
ing: ''every  person  shall  be  disqualified  for  holding  office, 
♦  ♦  •  who  shall  have  given  or  offered  a  bribe,  threat  or 
reward  to  secure  his  election,"  and  §6312  Bums  1901,  §4756  R. 
S.  1881,  providing  that  any  election  may  be  contested  on  the 
ground  that  the  contestee  is  ineligible,  the  election  of  a  tonm- 
ship  trustee  may  be  contested  because  of  his  bribing  or  offer- 
ing to  bribe  an  elector,    p.  385. 

2.  Same. — Contest. — Statement  of. — Constitutional  Law* — StaU 
utes. — A  statement  of  an  election  contest  showing  that  the 
contestee  (1)  gave,  and  (2)  offered  to  give  bribes  and  rewards 
to  electors  to  secure  his  election  is  based  upon  article  2,  §6,  of  the 
Constitution  and  not  upon  §2328  Bums  1901,  Acts  1889,  p.  267, 
§2,  providing  that  any  candidate  offering  a  bribe  shall  be  fined 
and  disfranchised,    p.  386. 

3.  Words  and  Phrases.— "5ri6e."— A  "bribe,"  as  used  concern- 
ing elections,  means  any  gift,  advantage  or  emolument  offered, 
given  or  promised  to  any  elector  to  influence  his  conduct  or 
vote.    p.  386. 

4.  Elections. — Contest. — Statement  of. — Constitutional  Law. — 
A  statement  of  an  election  contest  showing  that  the  contestee 
(1)  gave  and  (2)  offered  to  give  bribes  to  electors  to  secure  his 
election  is  grounded  upon  the  constitutional  provision  (Art.  2, 
§6),  rendering  any  candidate  ineligible  who  gives  or  offers  to 
give  a  bribe  to  secure  his  election,  although  such  statement 
details  the  giving  and  offering  of  such  bribes  with  the  particu- 
larity required  under  §2328  Bums  1901,  Acts  1889,  p.  267,  §2» 
providing  that  such  acts  shall  constitute  a  crime,    p.  386. 
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6.    Elections.  —  Candidates. — Eligibility. — Bribery. — Conviction. 
— A  candidate  convicted  of  bribery  is,  ipso  facto,  rendered  in- 
eligible to  accept  a  public  office  or  to  retain  one  already  pos- 
sessed,   p.  387. 

6.  Same. — Contest. — CiviL — Criminal  Prosecution. — ^A  criminal 
prosecution  and  conviction  is  not  a  condition  precedent  to  the 
right  of  an  elector  to  contest  the  election  of  a  candidate,  but 
the  State  or  an  elector  has  the  right  to  proceed  therein  inde- 
pendently,   p.  387. 

7.  Constitutional  Layt.— Elections. — Candidates.— Disqualifica- 
tion.— The  constitutional  provision  (Art.  2,  §6),  disqualifying 
from  holding  office  any  candidate  bribing  or  offering  to  bribe 
an  elector,  is  self-executing  and  needs  no  legislative  enactment 
to  carry  it  into  effect,    p.  389. 

8.  Evidence. —  Circumstantial, —  Bribery. —  Identification  of 
Briber. — Evidence  that  the  witness  was  called  from  his  house 
in  the  night  and  given  $1  and  promised  certain  work  by 
a  person  giving  his  name  as  that  of  the  candidate  for  township 
trustee^  is  admissible  in  an  election  contest,  although  the  witness 
was  unable  to  identify  such  candidate  as  the  man  who  com- 
mitted such  act.    p.  389. 

9.  Same. — Identification. — Failure  of. — Motion  to  Strike  Out. — 
Where  circumstantial  evidence  is  introduced  tending  to  show 
the  commission  of  an  act  by  defendant,  but  the  evidence  is  not 
sufficient  to  connect  defendant  with  the  commission  thereof,  a 
motion  to  strike  out  such  evidence  should  be  made.    p.  390. 

10.  Same. — Sufficiency. — Question  for  Jury. — Where  a  witness 
testifies  that  he  was  bribed  by  a  person  representing  himself  to 
be  the  defendant,  and  the  defendant  denies  any  knowledge 
thereof  and  produces  a  witness  who  testifies  that  he  (such  wit- 
ness) gave  such  bribe  without  defendant's  knowledge,  defend- 
ant's guilt  is  a  proper  question  for  the  court  or  jury.    p.  391. 

11.  Same. — Bribery. — Intentions, — In  an  action  to  contest  an 
election,  the  intent  of  the  taker  of  a  bribe  is  not  material  evi- 
dence, the  intent  of  the  giver  being  admissible  as  characteriz- 
ing the  transaction,    p.  391. 

12.  Same. — Bribery. — Advice. — Elections. — Contest. — ^Where  de- 
fendant in  a  contested  election  case  was  challenged  "for  using 
money  to  influence  voters"  the  court's  refusal  to  permit  him  at 
the  trial  to  answer  the  question:  ''Did  you  request  Mr.  Cady 
or  Mr.  Curd  to  seek  the  advice  of  anybody  else?"  (concerning 
the  making  of  an  affidavit  enabling  him  to  vote)  is  harmless 
error,    p.  391. 

13.  Same. — Failure  to  Vote  when  Challenged  for  Bribery. — Ex- 
planations. — Defendant,  in  the  trial  of  an  election  contest,  may 
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explain  his  reasons  for  his  failure  to  vote  at  the  election  when 
challenged  ''for  using  money  to  influence  voters."    p.  892. 

14.  Elections. — Questions. — Offers  of  Proof. — TriaL — To  pre- 
sent any  question  on  appeal  concerning  the  exclusion  of  evi- 
dence, proper  questions  must  be  asked  the  witness  and  offers 
of  proof,  responsive  to  such  questions,  made.    p.  392. 

16.  Trial.  —  Evidence.  —  Original.  —  Rebuttal.  —  Discretion  of 
Court. — Appeal  and  Error. — The  admission  of  original  evidence 
in  rebuttal  is  within  the  discretion  of  the  trial  court,  such  dis- 
cretion being  reviewable  on  appeal  only  for  abuse,    p.  393. 

16.  Judgment.  —  Finding. — Elections. — Contest. — Candidates. — 
Bribery. — A  finding  in  an  election  contest,  that  the  contestee 
bribed  divers  electors  of  his  township  to  vote  for  him  for  town- 
ship trustee  sustains  a  judgment  declaring  such  office  vacant, 
p.  393. 

17.  Appeal  and  Error. — Weighing  Evidence. — The  Supreme 
Court  will  not  weigh  conflicting  oral  evidence,    p.  394. 

From  Marion  Circuit  Court  (13,749) ;  Robert  W.  Mc 
Bride,  Special  Judge. 

Election  contest  by  William  J.  Wallace  against  Warren 
E.  Tinkle.  From  a  judgment  for  the  contestor,  contestee 
appeals.    Affirmed. 

Spencer  &  Spencer,  Doan  &  Orhison  and  Frederick  W. 
Cady,  for  appellant. 

Oliver  H.  Carson  and  Hawkins,  Smith  &  Hawkins,  for 
appellee. 

Montgomery,  C.  J. — This  action  was  commenced  by 
appellee,  as  an  elector,  to  contest  the  election  of  appellant 
to  the  office  of  township  trustee  of  Perry  township,  Marion 
county.  The  cause  was  tranferred  by  appeal  from  the 
board  of  commissioners  to  the  circuit  court,  where  a  trial 
resulted  in  a  judgment  declaring  appellant's  election  null 
and  void,  and  said  office  vacant^ 

We  are  called  upon  to  review  alleged  errors  in  overruling 

(1)  appellant's  demurrer  to  the  statement  of  contest,  and 

(2)  his  motion  for  a  new  trial. 

It  is  specifically  alleged  in  the  several  paragraphs  of  the 
statement  of  contest  that  appellant  gave  intoxicating  liq- 
uors, loaned,  gave,  and  oflFered  to  give,  money,  offered  to 
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procure  employment,  and  gave  and  oflFered  bribes  and  re- 
wards to  certain  named  electors  of  said  township  for  the 
purpose  of  influencing  their  votes,  and  to  induce  them  to 
work  for  the  election  of  appellant  to  said  office. 

Appellant's  counsel  contend  that  this  statement  is 
founded  upon  §2328  Bums  1901,  Acts  1889,  p.  267,  §2, 
which  reads  as  follows:  "Whoever,  being  a  candidate  for 
any  office,  loans  or  gives  directly  or  indirectly,  or  offers  or 
promises  to  loan  or  give  any  money  or  other  thing  of  value 
to  any  elector  for  the  purpose  of  influencing  or  retaining 
the  vote  of  such  elector,  or  to  induce  such  elector  to  work 
or  labor  for  the  election  of  such  candidate,  or  to  refrain 
from  working  or  laboring  for  the  election  of  any  other  can- 
didate, or  to  any  person  to  secure  or  to  retain  the  influence 
or  vote  of  such  elector  in  his  behalf  as  such  candidate,  or  to 
be  used  by  such  person  in  any  way  to  influence  the  vote  of 
any  elector,  or  of  electors  generally,  for  himself  or  any  can- 
didate or  ticket,  and  whoever  hires  or  otherwise  employs 
for  consideration  any  person  to  work  at  the  polls  on  election 
day  for  the  election  of  any  candidate  to  be  voted  for  at 
such  election,  shall  be  fined  in  any  sum  not  more  than 
$1,000  nor  less  than  $300,  and  shall  be  disfranchised  and 
rendered  incapable  of  holding  any  office  of  profit  or  trust 
within  this  State  for  any  determinate  period,  and  a  viola- 
tion of  any  provision  of  this  section  by  any  person  elected 
to  such  office  shall  render  his  election  void,  and  if  he  has 
taken  the  office,  upon  conviction,  shall  operate  as  a  vacation 
of  the  same."  It  is  argued  that  the  statement  is  insufficient 
for  the  reason  that  no  allegation  is  made  that  appellant  had 
been  convicted  in  a  criminal  proceeding  of  a  violation  of  the 
provisions  of  this  statute. 

The  Constitution  of  this  State  prescribes  a  civil  penalty 
to  be  imposed  upon  the  successful  candidate  for  office  guilty 
of  bribery  in  securing  his  election,  in  the  following 
1.     terms :  "Every  person  shall  be  disqualified  for  hold- 
ing office  during  the  term  for  which  he  may  have 

Vol.  167—25 
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been  elected,  who  shall  have  given  or  offered  a  bribe,  threat 
or  reward  to  secure  his  election."  Const.,  Art.  2,  §6.  The, 
statutes  prescribing  the  causes  of  contest  and  the  mode  of 
procedure  provide  that  any  election  may  be  contested  on 
the  ground  that  the  contestee  is  ineligible.  §6312  Bums 
1901,  §4756  R.  S.  1881. 

It  has  been  expressly  held  by  this  court  that  if  a  candi- 
date for  township  trustee  gives  or  offers  to  give  a  bribe  or 
reward  to  secure  his  election  to  such  oflSce,  he  will  thereby 
be  rendered  ineligible,  by  the  terms  of  the  Constitution,  to 
hold  such  ofBce,  and  his  election  may  be  contested  on  that 
ground.     Carroll  v.  Oreen  (1897),  148  Ind.  362. 

The  original  statement  of  contest  in  this  case  charged 

that  appellant  (1)  gave,  and  (2)  offered  to  give,  iribes  and 

rewards  to  duly  qualified  electors  of  said  township 

2.  eligible  to  vote  at  said  election  to  secure  said  con- 
testee's  election.    It  is  altogether  plain  that  appellee 

was  then  basing  his  contest  upon  the  disqualification  of 
appellant  to  hold  the  office  because  of  alleged  violations  of 
the  constitutional  provision.  Upon  appellant's  motion  and 
insistence  the  court  ordered  this  statement  to  be  made  more 
specific  and  definite.  It  was  accordingly  amended  by  filing 
a  supplementary  statement  describing  the  means  by  which 
appellant  was  charged  with  attempting  to  influence  unlaw- 
fully the  votes  of  certain  named  electors.  This  supple- 
mentary statement  closely  followed  the  language  of  §2328, 
supra. 

A  bribe,  as  applied  to  the  subject  under  consideration, 
may  be  defined  as  any  gift,  advantage,  or  emolument  of- 
fered, given,  or  promised  to  an  elector  to  influence 

3.  his  conduct  or  vote.     The  Constitution  disqualifies 
the  briber,  and  makes  him  ineligible  to  hold  the 

office  which  he  covets  and  attempts  to  obtain  by  such  un- 
lawful influence.    It  is  clear  to  our  minds  that  this  contest 
is  still  grounded  upon  the  constitutional  provision 

4.  above  quoted.    The  fact  that  the  particular  offenses 
relied  upon  were  through  appellant's  procurement 
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described  in  the  language  of  a  criminal  statute  defining 
bribery,  and  prescribing  penalties  therefor,  does  not  make 
the  acts,  if  true,  any  the  less  bribery  within  the  meaning 
of  the  constitutional  provision,  or  make  a  criminal  prosecu- 
tion by  the  State  the  only  method  of  determining  appellant's 
right  to  the  office.  It  is  undeniably  true  that  the  State 
may,*  on  its  own  initiative,  prosecute  any  candidate 

5.  for  office  accused  of  bribery,  and  if  he  be  declared 
elected  a  conviction  would  ipso  facto  nullify  such 

election,  and  if  already  in  possession  of  the  office  such  con- 
viction would  render  the  same  vacant.     A  criminal  prose- 
cution and  conviction  is  not  a  condition  precedent 

6.  to  the  maintenance  of  a  civil  proceeding  by  an 
elector  to  contest  an  election  to  the  office  of  township 

trustee  on  account  of  bribery  in  securing  such  election. 
Carroll  v.  Oreen,  supra;  Gray  v.  Seitz  (1904),  162  Ind.  1. 

In  support  of  their  contention  appellant's  counsel  rely 
upon  the  cases  of  State,  ex  rel.,  v.  Humphries  (1889),  74 
Tex.  466, 12  S.  W.  99,  6  L.  R  A.  217,  and  Commonwealth 
V.  Jones  (1874),  10  Bush  (Ky.)  725.  It  is  provided 
among  other  things  in  the  constitution  of  Texas,  "that 
every  person  shall  be  disqualified  from  holding  any  office 
of  profit  or  trust  in  this  state,  who  shall  be  convicted  of 
having  given  or  offered  a  bribe  to  procure  his  election  or 
appointment.**  The  Texas  supreme  court,  after  setting 
out  this  provision,  said:  "If  therefore  it  should  be  held 
that  the  act  of  the  respondent  was  within  the  meaning  of 
the  law  an  offer  to  bribe  the  voters,  it  follows  from  the  sec- 
tion quoted  that  he  could  not  be  deprived  of  the  office  until 
he  had  been  convicted  of  the  offense  in  a  court  of  competent 
jurisdiction,  and  in  a  proceeding  instituted  and  prosecuted 
according  to  the  provisions  of  our  code  of  criminal  pro- 
cedure." The  material  difference  in  the  constitutional  pro- 
visions of  Texas  and  of  this  State  is  apparent. 

The  constitution  of  Kentucky,  in  force  at  the  time  of  the 
decision  under  consideration,   provided,   that  any  person 
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who  should  give,  accept,  or  knowingly  carry  a  challenge  to 
fight  a  duel  with  a  citizen  of  the  state  should  be  deprived 
of  the  right  to  hold  any  office  of  honor  or  profit  in  that 
state.  In  the  case  of  Commonwealth  v.  Jones,  supra,  the 
defendant  was  indicted  in  two  counts,  under  the  following 
statute:  "If  any  person  shall  usurp  any  office  established 
by  the  constitution  or  laws  of  this  commonwealth,  or  shall 
knowingly  hold  or  pretend  to  exercise  such  office  after  his 
election  or  appointment  thereto  shall  have  been  declared  by 
a  court  of  competent  jurisdiction  illegal  or  void,  or  after 
his  term  of  office  has  constitutionally  and  legally  expired, 
he  shall  be  guilty  of  a  misdemeanor,  and  fined  in  a  sum 
not  less  than  $500  nor  more  than  $1,600."  The  first  count 
of  the  indictment  charged  that  Jones  accepted  a  challenge 
to  fight  a  duel,  and  thereby  disqualified  himself  from  hold- 
ing office,  and  afterwards  usurped  the  office  of  clerk  of  the 
court  of  appeals.  The  second  count  charged  that  he  ac- 
cepted such  challenge,  and  continued  to  hold  said  office, 
after  his  election  had  been  declared  illegal  by  a  contesting 
board  organized  to  try  the  question,  which  board  was 
alleged  to  be  a  "court  of  competent  jurisdiction,"  etc  The 
court  of  appeals  held  that  the  constitutional  provision  was 
not  self-executing,  and  that  a  citizen  could  not  be  "de- 
prived" of  his  right  to  hold  office  except  after  a  trial  and 
judgment  by  a  judicial  tribunal.  The  first  count  was  held 
to  be  insufficient  for  want  of  any  averment  that  the  fact  of 
his  having  accepted  such  challenge  had  been  judicially  as- 
certained, and  he  had  thereby  been  deprived  of  his  right 
to  hold  office.  The  second  count  was  overthrown  upon  the 
ground  that  said  contesting  board,  composed  of  officers 
charged  with  the  performance  of  executive  and  ministerial 
duties,  was  not  a  court.  In  connection  with  the  discussion 
of  judicial  and  quasi-judicial  functions  the  court  said  on 
page  749 :  "But  we  regard  it  as  an  indisputable  proposi- 
tion that  where  the  inquiry  to  be  made  involves  questions 
of  law  as  well  as  fact,  where  it  aflFects  a  legal  right,  and 
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where  the  decision  may  result  in  terminating  or  destroying 
that  right,  the  powers  to  be  exercised  and  the  duties  to  be 
discharged  are  essentially  judicial,  and  are  such  as  cannot 
constitutionally  be  delegated  to  or  imposed  upon  executive 
officers,"  In  the  course  of  the  discussion  the  court  said 
that,  if  instead  of  the  words  "shall  be  deprived"  the  word 
"ineligible"  or  the  phrase  "shall  not  be  eligible"  had  been 
used,  some  of  the  difficulties  attending  the  argument  to 
show  the  provision  to  be  self-executing  would  have  been 
obviated. 

We  have  already  said  that  this  proceeding  is  not  based 

upon  §2328  Bums  1901,  Acts  1889,  p.  267,  §2,  of  the 

statutes,  but  upon  §6,  article  2,  of  the  Constitution 

7.  of  this  State,  and  this  holding  did  not  make  it 
absolutely  necessary  to  distinguish  State,  ex  reh, 

V.  Humphries,  supra,  and  Commonwealth  v.  Jones,  supra, 
relied  upon  by  appellant.  It  has  been  held  by  this  court 
that  the  provision  of  our  Constitution  under  consideration 
is  self -executing,  and  needs  no  legislative  enactment  to  carry 
it  into  eflFect  and  operation.  Carroll  v.  Oreen,  supra.  The 
decision  of  our  court  is  in  harmony  with  the  holdings  in 
the  following  cases  upon  somewhat  similar  provisions: 
Commonwealth  v.  Walter  (1876),  83  Pa.  St  105,  24  Am. 
Rep.  154;  Royall  v.  Thomas  (1877),  28  Gratt  (Va.) 
130,  26  Am.  Rep.  335;  Brady  v.  Howe  (1874),  50  Miss. 
607;  French  v.  Senate  (1905),  146  Cal.  604,  80  Pac. 
1031,  69  L.  R.  A.  556.  It  follows  that  the  statement  of 
contest  was  sufficient  and  the  circuit  court  did  not  err  in 
so  holding. 

In  the  motion  for  a  new  trial  complaint  is  made  of  the 

admission  of  the  testimony  of  Emanuel  Hart,  for  the  reason 

that  he  did  not  positively  connect  appellant  with  the 

8.  transaction  detailed.    Mr.  Hart  testified  that  about 
two  weeks  before  the  election  a  man  came  to  his 

home,  after  dark,  called  him  out  behind  the  bam,  said  he 
was  Mr.  Tinkle,  and  told  him  what  office  he  was  running 
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for,  gave  him  $1,  and  promised  him  a  job  at  the  school- 
house  in  ease  he  were  elected.  He  further  testified  that  he 
did  not  know  Mr.  Tinkle  personally,  and  had  never  seen 
him  prior  to  that  time.  The  court  pointing  to  Mr.  Tinkle, 
the  appellant,  asked  whether  he  was  the  man,  and  the 
witness  said:  "Well,  now,  it  was  in  the  night,  I  reckon 
that  must  be  the  man;  he  told  me  his  name  was  Mr. 
Tinkle."  The  statement  of  contest  charged  that  appellant 
had  given  money  to  Hart,  and  offered  to  procure  employ- 
ment for  him,  for  the  purpose  of  influencing  his  vote.  It 
was  not  indispensably  necessary  to  prove  that  the  bribery 
charged  was  done  by  the  contestee  in  person,  but  the  offense 
might  be  committed  by  others  at  his  instance  and  request 
Circumstantial  eviden.ce  was  as  competent  as  direct  proof 
to  establish  the  charge,  and  appellee  was  entitled  to  intro- 
duce any  evidence  tending  to  prove  the  allegations  made,  in 
any  order  he  might  choose  to  adopt.  The  transaction  de- 
tailed constituted  the  res  gestae  of  that  specification  of  the 
charge  relating  to  Hart,  and  it  was  not  essential  to  the 
admissibility  of  the  evidence  that  the  witness  should  first 
positively  identify  the  persons  making  the  proposals  in 
appellant's  name.  The  completeness  and  certainty  of  the 
identification  would  affect  the  weight  of  the  evidence  rather 
than  its  admissibility.  The  alleged  bribery  was  committed 
in  appellant's  behalf  and  in  his  name,  and  under  such 
proved  circumstances  as  clearly  justified  the  court  in  re- 
ceiving the  evidence  at  the  time  it  was  offered.  People  v. 
Stanley  (1894),  101  Mich.  93, '59  N.  W.  498;  Bulkeley  r. 
Butler  (1824),  2  B.  &  C.  434. 

If,  when  all  the  evidence  was  in,  appellant  was  not  so 

identified  or  connected  with  the  transaction  as  to  entitle  it 

to  be  considered,  a  motion  to  strike  out  all  evidence 

9.  upon  the  subject  should  have  been  made.  8  Wig- 
more,  Evidence,  §1871. 

In  the  course  of  the  proceeding,  appellant,  as  a  witness 
in  his  own  behalf,  denied  all  knowledge  of  the  transaction 
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in  question,  and  produced  another  witness  who  ad- 

10.  mitted  that  he  was  the  person  who  visited  Hart  and 
gave  him  the  $1,  and  declared  that  he  did  it  on  his 

own  responsibility.  The  evidence  oflFered  in  support  of  the 
issue  of  fact  tendered  by  the  charge  of  bribery  relating  to 
Hart,  and  appellant's  answer  in  denial  thereof,  was  rightly 
heard  by  the  court,  and  it  must  be  presumed  that  he  prop- 
erly weighed  the  testimony  submitted.  No  error  was  com- 
mitted by  the  court  in  this  respect. 

Appellant's  counsel  asked  the  witness  Hart,  upon  cross- 
examination,  the  following  question :    "What  did  you  take 
that  $1  for?"     To  this  question  appellee  objected, 

11.  and  the  objection  was  sustained.     In  support  of 
their  contention  that  this  evidence  was  admissible, 

appellants  invoke  the  rule  that,  where  intent  is  the  gist  of 
an  alleged  offense  or  a  material  element  in  a  transaction,  a 
party  on  trial  involving  such  offense  or  transaction  may,  as 
a  witness  in  his  own  behalf,  testify  to  his  intent,  as  declared 
in  the  case  of  Oreer  v.  State  (1876),  53  Ind,  420,  and  in  a 
number  of  more  recent  cases.  The  witness  Hart  was  not  on 
trial  in  this  proceeding,  and  his  unexpressed  reason  or 
motive  for  receiving  the  offered  money  was  not  in  issue. 
The  intent  and  purpose  of  the  giver  of  the  money  may  have 
been  material,  if  given  by  or  at  the  instance  of  appellant, 
and  such  intention  was  for  the  determination  of  the  court 
from  what  was  said  and  done  in  connection  with  the  pay- 
ment of  the  money  and  in  the  light  of  all  attendant  cir- 
cumstances given  in  evidence,  including  the  testimony  of 
the  giver  as  to  his  intention,  if  he  elected  so  to  testify. 

Appellee  introduced  evidence  showing  that  at  6 :15  o'clock 

a.  m.  on  election  day  appellant  presented  himself  at  the  polls 

as  a  voter,  and  upon  offering  to  vote  was  challenged 

12.  "for  using  money  to  influence  voters ;"  that  he  was 
directed  to  stand  aside,  and  get  from  the  inspector  a 

blank  affidavit  provided  for  in  §2331  Bums  1901,  Acts 
1889,  p.  267,  §5,  which  he  did;  that  he  read  the  affidavit^ 
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consulted  with  his  attorney,  who  was  present,  then  drove 
oflF  to  other  places  in  the  township,  and  did  not  make  the 
affidavit,  or  again  offer  to  vote,  or  at  any  time  make  any 
explanation  of  his  failure  to  vote. 

Appellant  was  a  witness  in  his  own  behalf,  and  while 
upon  the  stand  his  counsel  asked  him  the  following  ques- 
tion :  "Did  you  request  Mr.  Cady  or  Mr.  Curd  to  seek  the 
advice  of  anybody  else  ?"  An  objection  to  the  question  was 
made,  and  thereupon  appellant  offered  to  show  that  he 
sought  advice  of  the  county  chairman  as  to  the  form  of 
affidavit  he  would  be  required  to  make  in  order  to  vote,  and 
sent  a  messenger  for  that  information;  and,  also,  in  the 
same  manner  sought  such  advice  and  information  from  Mr. 
Spencer,  an  attorney.  Appellee's  objection  was  sustained, 
and  the  ruling  is  relied  upo;n  as  an  error.  The  responsive 
answer  to  the  question  propounded  would  have  been  either 
yes  or  no.  The  failure  of  appellant  to  vote  when  chal- 
lenged for  bribery,  or  to  make  the  proper  affidavit 

13.  in  denial  of  the  charge,  or  otherwise  to  speak  at 
the  time  in  response  to  the  accusation,  was  shown  as 

in  the  nature  of  an  admission  of  guilt.  We  think  appellant 
had  the  right  in  his  own  defense  to  give  his  version  of  this 
incident,  and  his  reasons  for  the  course  of  conduct  adopted, 
in  order  to  refute  or  qualify  the  force  of  the  alleged  ad- 
mission. The  purpose  of  the  question  having  been  disclosed 
by  the  offer  made,  its  relevancy  was  apparent,  and  appellant 
should  have  been  permitted  to  answer  it.  The  answer  to 
this  question,  however,  standing  alone,  would  have  no 
weight  in  determining  the  question  at  issue,  and  its  absence 
is  accordingly  of  no  consequence.  The  proof  offered  was 
not  responsive  to  the  question  propounded,  but  very  much 
broader,  and  yet  it  did  not  purport  to  show  that 

14.  appellant  obtained  the  advice  sought,  or  that  his 
conduct  was  influenced  by  any  such  counsel  or  ad- 
vice.    It  is  a  familiar  rule  of  practice  that  pertinent  and 
appropriate  questions,  designed  to  elicit  the  evidence  de- 
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sired,  must  be  asked  of  a  witness  upon  the  stand,  and  timely 
offers  of  the  proof  to  be  elicited  in  response  thereto  made, 
in  order  to  present  to  an  appellate  court  an  alleged  error  on 
account  of  the  exclusion  of  such  evidence.  Elliott,  App. 
Proc.,  §746 ;  Ewbank,  Ind.  Trial  Ev.,  §286.  The  question- 
argued  by  counsel  is  not  presented  by  the  record,  and  no 
error  on  account  of  the  exclusion  of  evidence  is  shown. 

Complaint  is  also  made  that  appellee's  witness  Luther 

Tex  testified  to  original  matter  in  rebuttal.     Conceding 

this  to  be  true,  it  does  not  constitute  reversible  error. 

15,  The  admission  of  additional  evidence,  or  evidence 
out  of  its  regular  order,  is  within  the  discretion  of 

the  trial  judge,  and  to  make  such  action  erroneous  it  must 
be  made  to  appear  that  the  court  abused  this  discretion. 
Miller  V.  Dill  (1898),  149  Ind.  326,  335 ;  Ellison  v.  Branr 
stratop  (1899),  153  Ind.  146,  157;  Stewart  v.  Smith 
(1887),  111  Ind.  526;  Morris  v.  State,  ex  rel  (1884),  94 
Ind.  665,  570. 

It  is  suggested  that  the  finding  did  not  authorize  the 

judgment  that  the  oflBce  was  vacant.      The  finding  was 

general,  and  not  special,  and  it  was  found  that  the 

16.  allegations  of  the  statement  of  contest  were  true  and 
fully  proved,  and,  proceeding,  it  is  shown  by  the 

record  that  "the  court  further  finds,  however,  that  prior  to 
said  election,  and  after  said  contestee  had  been  nominated 
as  a  candidate  for  said  office,  and,  as  such  candidate,  said 
contestee  did,  as  charged  in  said  statement  of  contest,  offer 
and  give  bribes  and  rewards,  and  offer  and  give  money  and 
other  things  of  value,  and  offer  and  promise  to  loan  and 
give  money  and  other  things  of  value  to  sundry  and  divers 
qualified  electors  of  said  township,  eligible  to  vote  at  said 
election,  to  secure  said  contestee's  election,  and  for  the  pur- 
pose of  influencing  and  retaining  the  votes  of  such  electors 
and  to  induce  such  electors  to  work  and  labor  for  the  elec- 
tion of  said  contestee  to  said  office ;  that  said  contestee  gave 
money  and  other  things  of  value  to  divers  and  sundry  per- 
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sons  to  secure  and  retain  the  influence  and  votes  of  duly 
qualified  electors  of  said  township  eligible  to  vote  at  said 
election  in  behalf  of  said  contestee  as  such  candidate,  and 
to  be  used  by  such  persons  to  influence  the  votes  of  such 
electors  in  behalf  of  said  contestee;  that  said  contestor  is 
entitled  to  have  his  said  contest  of  the  election  of  said  con- 
testee sustained."  This  finding  is  clearly  sufficient  to 
uphold  the  judgment  rendered,  and  appellant  is  in  no  posi- 
tion to  complain  because  the  court  did  not  find  and  adjudge 
that  some  opposing  candidate  was  entitled  to  the  office,  if  it 
were  admitted  that  in  this  proceeding  such  a  finding  and 
judgment  were  allowable,  which  we  are  not  to  be  understood 
as  admitting  or  intimating  to  be  the  law. 

The  sufficiency  of  the  evidence  to  sustain  the  decision 
is  earnestly  discussed  and  urged  upon  our  consideration. 

The  underlying  reasons  have  been  frequently  stated 
17.     and  the  rule  is  firmly  established,  precluding  this 

court  from  weighing  conflicting  oral  testimony. 
Parkison  v.  Thompson  (1906),  164  Ind.  609;  Hudelson  v. 
Hudelson  (1905),  164  Ind.  694.  In  cases  of  this  character, 
the  credibility  of  witnesses  is  deeply  involved,  and  the  ille- 
gality of  acts  charged  is  seldom  susceptible  of  positive 
proof,  but  must  be  inferred  from-  other  facts  and  circum- 
stances shown  by  the  evidence.  It  is  manifest  that  we  are 
in  no  position  justly  to  weigh  such  evidence,  even  though 
the  rules  of  law  permitted  us  to  attempt  such  a  task.  With- 
out attempting  to  determine  the  preponderance,  we  find 
sufficient  evidence  in  support  of  the  charges  to  sustain  the 
conclusion  of  the  trial  court,  and,  under  these  circum- 
stances, are  not  warranted  in  disturbing  the  judgment- 
The  judgment  is  therefore  affirmed. 
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Jones  v.  Alexander  et  al. 

[No.  20,812.    Filed  November  27,  1906.] 

1.  Intoxicating  Liquors. — lAcenae. — RevMnstrance, — Burden  of 
Proof, — Evidence.— Statutes, — Under  §7283!  Bums  1905,  Acts 
1905,  p.  7,  the  burden  of  proof  that  a  remonstrance  was  filed 
against  the  granting  of  license  to  sell  intoxicating  liquors  at 
retail,  is  upon  the  remonstrators,  and  the  ex  parte  order  of  the' 
board  of  commissioners  that  a  remonstrance  theretofore  filed 
contained  a  majority  of  the  electors  concerned  is  not  evidence 
of  such  fact.    p.  397. 

2.  Same. — Remonstrance, — Statutes, — Claiming  Benefits  of. — ^A 
litigant  claiming  the  benefits  of  a  statutory  provision  must 
bring  himself  clearly  within  such  provision,    p.  397. 

3.  Constitutional  Law. — Intoxicating  Liquors, — Remonstrance, 
Statutes,— The  act  of  1905  (Acts  1905,  p.  7,  §72831  Bums 
1905)  is  constitutional.  Cain  v.  Allen,  168  Ind.  — ,  followed, 
p.  398. 

From  Wabash  Circuit  Court;  A.  H.  Plummer,  Judge. 

Application  by  George  B.  Jones  for  license  to  sell  intoxi- 
cating liquors,  against  which  Jacob  Alexander  and  others 
remonstrate.  From  a  judgment  for  remonstrants,  the  appli- 
cant appeals.    Reversed, 

D,  F.  Brooks,  for  appellant. 

Shively  &  Switzer,  J.  F.  Lewis  and  L.  H,  Oherreich,  for 
appellees. 

Jordan,  J. — Three  days  before  the  beginning  of  the 
regular  June  session,  1905,  of  the  board  of  commissioners 
of  Wabash  county,  Indiana,  a  general  or  "blanket"  remon- 
strance, as  authorized  by  section  nine  of  the  Nicholson  law 
as  amended  by  the  act  of  1905  (Acts  1905,  p.  7,  §7283i 
Burns  1905),  purporting  to  be  signed  by  a  majority  of  the 
legal  voters  of  Liberty  township,  in  said  county,  was  filed 
with  the  auditor,  whereby  the  signers  remonstrated  against 
the  granting  of  a  license  to  any  applicant  to  sell  intoxicat- 
ing liquors  in  said  township.  The  board  of  commissioners 
at  said  session  took  action  upon  said  remonstrance,  and 
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made  a  finding  that  the  persons  whose  names  were  signed 
thereto  were  legal  voters  at  the  time  of  its  filing,  and  that 
it  contained  the  signatures  of  a  majority  of  the  voters  of 
said  township.  No  application  had  been  made  by  any  per- 
son for  a  license  to  be  granted  to  him  at  said  session  of  the 
board,  and  no  notice  had  been  given  by  any  person  that  he 
would  apply  for  a  license  at  said  session. 

At  the  August  session,  1905,  of  said  board,  appellant, 
after  giving  the  notice  exacted  by  the  license  law  of  1875 
(Acts  1875  [s.  s.],  p.  55,  §3,  §7278  Bums  1901),  filed  the 
application  herein  involved,  whereby  he  sought  to  secure  a 
license  to  sell  intoxicating  liquors  at  Lafontaine,  in  said 
Liberty  township.  The  board  at  said  August  session  de- 
clined to  hear  any  proof  on  the  part  of  the  applicant  in 
regard  to  his  right  to  a  license,  but  dismissed  his  applica- 
tion on  the  ground  that  it  had  been  ousted  of  jurisdiction 
in  the  matter  by  the  finding  of  said  board,  entered  of  record 
as  heretofore  stated,  at  said  June  session.  From  this  de- 
cision he  appealed  to  the  circuit  court 

After  much  maneuvering  in  the  proceedings  before  the 
court,  the  filing  of  demurrers  and  appearances  of  certain 
persons  as  friends  of  the  court  who  were  permitted  to  file 
an  answer,  to  which  a  reply  was  filed,  etc.,  the  cause  was 
submitted  to  the  court  for  trial,  and,  after  hearing  the  evi- 
dence, the  court  found  against  appellant,  and  that  the  board 
of  commissioners,  in  which  the  proceedings  were  instituted, 
had  no  jurisdiction  over  the  matter  therein,  and  no  au- 
thority to  grant  such  license  to  said  appellant,  and  that  said 
application  ought  to  be  dismissed.  It  was  ordered  dis- 
missed, and  a  judgment  was  rendered  in  favor  of  appellees 
for  costs.  Appellant  moved  for  a  new  trial,  assigning  the 
statutory  causes.  This  motion  was  overruled,  to  which 
ruling  he  excepted,  and  an  appeal  was  taken  to  this  court. 
The  ruling  of  the  court  upon  the  motion  for  a  new  trial  is 
one  of  the  errors  assigned. 
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The  evidence  in  the  case  discloses  that  appellant  made 

proof  of  the  notice  which  he  gave,  and  of  his  fitness  to  be 

entrusted  with  a  license  under  the  provisions  of  the 

1.  act  of  1875,  supra.     Appellees  at  the  trial  in  the 
lower  court,  in  order  to  defeat  the  granting  of  a 

license  to  appellant,  appear  to  have  relied  upon  the  finding 
made  by  the  board  of  commissioners  at  the  June  session, 
1905,  in  the  ex  parte  proceeding  on  said  remonstrance  to 
establish  the  fact  that  it  was  signed  at  the  time  of  its  filing 
by  a  majority  of  the  legal  voters  of  said  Liberty  township. 
Aside  from  such  finding  as  it  appeared  of  record,  no  other 
evidence  was  introduced  upon  the  trial  to  establish  that  the 
remonstrance  had  been  so  signed  at  the  time  it  was  filed 
with  the  county  auditor.  The  right  to  file  the  remon- 
strance here  involved  by  appellees  was  awarded  to 
them  by  section  nine,  supra,  as  amended.  Such  right, 
therefore,  being  wholly  statutory,  could  be  exercised  only 
by  the  persons  designated  by  the  statute.  Consequently  the 
burden  rests  upon  appellees,  as  remonstrators  under  the 
statute  in  question,  to  show  that  at  the  time  the  remon- 
strance was  filed  it  responded  to  the  requirements  of  the 
statute,  for  the  rule  is  well  affirmed  that  in  an  action  or 
proceeding  wherein  a  person  or  persons  seek  to  avail 

2.  themselves  of  a  right  conferred  by  a  statute,  the 
burden  is  cast  upon  them  to  bring  themselves  by  the 

facts  established  substantially  within  its  provisions.  Good- 
win V.  Smith  (1880),  72  Ind.  113,  37  Am.  Rep.  144; 
Massey  v.  Dunlap  (1896),  146  Ind.  350;  Board,  etc.,  v. 
JamecJce  (1905),  164  Ind.  658,  664,  and  authorities  there 
cited;  Indianapolis,  etc..  Transit  Co.  v.  Foreman  (1904), 
162  Ind.  85,  102  Am.  St  185. 

The  action  of  the  board  of  commissioners,  under  the  cir- 
cumstances herein,  in  assuming  to  take  jurisdiction  at  its 
June  session,  1905,  and  in  making  the  finding  and*  order 
which  it  did,  was  unauthorized,  and,  therefore,  as  held  in 
Cain  V.  Allen  (1907),  168  Ind.  — ,  in  all  respects  was  a 
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nullity,  and  entitled  to  no  consideration  whatever.     The 

constitutional  validity  of  the  act  here  involved  is 

3.     assailed  upon  virtually  the  same  grounds  as  those 

advanced  and  urged  in  Cain  v.  Allen,  supra.    The 

validity  of  the  law  in  controversy  was  upheld  in  the  latter 

appeal,  and  that  decision  must  rule  that  question  and  the 

questions  presented  in  this  case.     As  there  is  an  entire 

absence  of  any  evidence  to  establish  that  the  remonstrance, 

at  the  time  of  its  filing,  had  been  signed  by  a  majority  of 

the  legal  voters  of  Liberty  township,  as  the  statute  exacted, 

it  must  therefore  follow  that  the  decision  of  the  trial  court 

is  not  sustained  by  the  evidence,  and  appellant's  motion  for 

a  new  trial  should  have  been  granted. 

The  judgment  is  therefore  reversed,  and  cause  remanded, 
with  instructions  to  the  lower  court  to  grant  appellant  a  new 
trial,  and  for  further  proceedings  not  inconsistent  with  this 
opinion  and  the  holding  in  the  case  of  Cain  v.  Allen,  supra. 


\  167      398 
'  sl70      "'^ 


^^^'  Lanham  v.  Woods  et  al. 

[No.  20,820.    Filed  November  27,  1906.] 

1.  Constitutional  Law. — Intoxicating  Lupiors, — Remonstrance, 
—The  act  of  1905  (Acts  1905,  p.  7,  §7283i  Burns  1905),  giving 
the  voters  of  any  township  or  city  ward  the  right  to  prevent 
by  remonstrance  the  issuance  of  a  license  to  retail  intoxicating 
liquors  in  such  township  or  ward,  is  constitutional.  Cain  v. 
Allen,  168  Ind.  — ,  followed,    p.  400. 

2.  Intoxicating  Liquors.  —  License.  —  Remonstrance, — Appeal 
and  Error, — ^An  appeal  from  a  judgment  of  the  board  of  com- 
missioners dismissing  an  application  for  the  sale  of  intoxicating 
liquors  is  not  from  the  ex  parte  prior  proceeding  adjudging  suf- 
ficient a  remonstrance  theretofore  filed  against  the  issuing  of 
any  license  in  the  appellant's  township  or  ward.    p.  401. 

3.  Same.  —  License. — RemAynetrance, — Procedure, — Remonstrants 
under  K7283i  Bums  1905,  Acts  1905,  p.  7,  are  adverse  parties 
to  an  applicant  for  liquor  license  subsequently  filing  an  appli- 
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cation  in  the  township  or  ward  covered  by  such  remonstrance; 
and  such  applicant  is  entitled  to  a  hearing  on  his  application 
and  to  question  the  validity  of  such  remonstrance,  p.  401. 
4.  Intoxicating  Liquors. — Application, — Remonstrance. — Appeal 
and  Error.— Under  §7280  Bums  1901,  Acts  1889,  p.  288,  appli- 
cants and  remonstrants  in  proceedings  to  obtain  liquor  licenses 
have  the  right  of  appeal  from  an  adverse  decision,    p.  401. 

From  Hamilton  Circuit  Court;  Ira  W.  Christian,  Judge. 

Application  by  George  B.  Lanham,  against  which 
William  J.  Woods  and  others  remonstrate.  From  a  judg- 
ment for  remonstrants,  the  applicant  appeals.     Reversed. 

Albert  C.  Pearson,  for  appellant 

J.  F.  Lewis  and  David  McMath,  for  appellees. 

JoBDAN,  J. — The  facts  in  this  case  disclose  that  at  the 
regular  February  session,  1906,  of  the  board  of  commis- 
sioners of  Hamilton  county,  Indiana,  appellant,  having 
given  tlie  required  notice  of  his  intention  to  apply  at  said 
session  for  a  license  to  retail  intoxicating  liquors,  under  the 
license  law  of  1875  (Acts  1875  [s.  s.],  p.  55),  applied  to 
said  board  for  a  license  to  be  granted  to  him  to  sell  such 
liquors  at  a  place  in  Adams  township,  in  said  county.  On 
the  Friday  prior  to  the  first  Monday  in  February,  1906, 
on  which  day  said  February  session  of  the  board  com- 
menced, a  general  remonstrance,  purporting  to  be  signed 
by  a  majority  of  the  legal  voters  of  said  Adams  township, 
was  filed  with  the  county  auditor.  This  remonstrance  was 
based  upon  section  nine  of  the  Nicholson  law,  as  amended 
by  the  act  of  1905  (Acts  1905,  p.  7,  §72831  Bums  1905). 
By  said  remonstrance  the  persons  whose  names  were 
signed  thereto  remonstrated  against  the  granting  of 
a  license  to  any  person  for  the  sale  of  intoxicating 
liquors  in  said  Adams  township.  Proceedings  appear  to 
have  been  had  before  the  board  upon  appellant^s  applica- 
tion, and  the  board,  after  being  duly  advised,  it  appears, 
made  an  order  dismissing  the  application  and  denying  the 
license.    From  this  decision  appellant,  within  the  time  and 
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in  the  manner  required  by  §7280  Bums  1901,  Acts  1889, 
p.  288,  appealed  to  the  Hamilton  Circuit  Court.  In  the 
latter  court  appellees,  being  the  persons  who  signed  said 
remonstrance,  appeared  by  their  attorney  and  filed  a  motion 
to  dismiss  appellant's  appeal  for  the  following  reasons: 
(1)  The  court  had  no  jurisdiction  to  try  and  determine  the 
appeal;  (2)  appellant  was  not  a  party  to  or  against  said 
remonstrance  filed  with  the  auditor  of  Hamilton  county, 
Indiana,  on  February  2,  1906;  (3)  the  statute  regulating 
appeals  from  the  action  of  the  board  of  county  commis- 
sioners had  not  been  complied  with  by  appellant;  (4)  the 
record  in  the  case  shows  no  right  of  appeal  by  appellant 
This  motion,  without  any  evidence  being  submitted  or 
heard  in  the  matter,  the  court  sustained,  and  dismissed  the 
appeal  and  rendered  judgment  for  costs  against  appellant 
From  this  judgment  he  appeals  to  this  court,  and  assigns 
error  upon  the  ruling  of  the  court  in  dismissing  the  appeal. 
Among  other  things,  appellant  assails  the  constitutional 
validity   of   section   nine    as    amended   by   the   aforesaid 

amendatory  act.  The  questions  which  he  presents 
1.     on  this  point,  however,  were  decided  adversely  to 

his  insistence  in  the  appeal  of  Cain  v.  Allen  (1907), 
168  Ind.  — .  He  earnestly  insists  that  he,  under  the  law, 
was  authorized  to  prosecute  an  appeal  from  the  order  or 
judgment  of  the  board  of  commissioners  to  the  circuit 
court,  and  was,  therefore,  entitled  to  a  hearing  in  that 
court.  On  the  other  hand,  counsel  for  appellees  argue 
and  insist  that  the  proceedings  had  before  the  board  of  com- 
missioners on  the  remonstrance  in  question  were  ex  parte 
under  section  nine,  and  that  appellant,  not  being  a  party 
thereto,  had  no  right  to  take  an  appeal  to  the  circuit  court 
It  is  further  contended  that  no  appeal  from  the  board  of 
commissioners  in  its  decision  in  the  matter  of  appellant's 
application  is  authorized  by  said  section  nine  as  amended, 
and  that,  therefore,  the  circuit  court  had  no  right  to  assume 
jurisdiction  over  the  appeal,  and  that  the  decision  of  the 
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board  of  commissioners  was  conclusive  upon  all  the  ques- 
tions in  regard  to  said  remonstrance,  and,  therefore,  there 
was  nothing  in  respect  thereto  to  be  heard  and  determined 
in  the  circuit  court. 

No  question  is  raised  or  presented  that  appellant  did 
not  give  the  required  notice  provided  by  law  of  his  in- 
tention to  file  his  application.     The  action  of  the 

2.  court  in  dismissing  the  appeal  is  justified  by  counsel 
for  appellees  on  the  ground  that,  under  the  pro- 
visions of  said  section  nine  as  amended,  appellant  had  no 
right  to  take  an  appeal  from  the  decision  of  the  board  of 
commissioners,  in  the  proceedings  instituted  by  him  to 
obtain  a  license.  The  appeal  taken  by  appellant  was  not 
from  an  order  or  judgment  of  the  board  in  an  ex  parte  pro- 
ceeding, but  was  prosecuted  from  the  order  of  the  board 
in  dismissing  his  application  for  a  license  in  which  pro- 
ceedings the   remonstrance   was   a   document,   and 

3.  appellant  was  under  the  law  entitled  to  a  hearing 
thereon.     Cain  v.  Allen,  supra.     The  remonstrators 

had  instituted  no  independent  proceeding  by  filing  their 
remonstrance;  thereby  they  made  themselves  adverse 
parties  to  appellant  in  said  action.  Section  7280,  supra, 
expressly  grants  to  an  aggrieved  applicant  or  remon- 
strator  the  right  of  appeal  to  the  circuit  court  from 

4.  the    decision   of   the    board    of   commissioners    in 
granting  or  refusing  a  license  to  retail  intoxicating 

liquors.  In  Wilson  v.  Mathis  (1896),  145  Ind.  493,  in 
considering  whether  the  provisions  of  the  act  of  1895  (Acts 
1895,  p.  248,  §7283a  et  seq.  Bums  1901— the  same  being 
the  Nicholson  law)  deprived  an  applicant,  in  a  proceeding 
for  a  liquor  license,  of  the  right  to  take  an  appeal  from  the 
decision  of  the  board  of  commissioners  to  the  circuit  court 
under  §7280,  supra,  the  court  said:  "We  recognize  nothing 
in  section  nine  [Acts  1895,  p.  248],  or  any  other  of  the 
provisions  of  the  act  of  1895,  which  can  be  said  to  change, 
impair,  or  destroy  this  right  which  is  expressly  given  under 

VoT..  167—26 
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the  section  above  cited.  It  follows,  therefore,  that  it  still 
exists."  To  the  same  eflFect  is  Wilson  v.  Karst  (1896),  145 
Ind.  697.  In  Ludwig  v.  Cory  (1902),  158  Ind.  582,  the 
right  of  appeal  from  the  decision  of  the  board  of  commis- 
sioners, by  an  applicant  for  a  license,  is  expressly  recog- 
nized. There  is  nothing  in  section  nine  as  amended,  under 
the  construction  accorded  to  it  by  this  court  in  Cain  v. 
Allen  J  supra,  which  can  be  said  to  deny  appellant  the  right 
of  appeal  from  the  decision  of  the  board  of  commissioners 
in  this  case.  That  he  had  such  right  is  fully  sustained  by 
the  decisions  above  cited. 

It  follows  that  the  court  erred  in  dismissing  his  appeal, 
for  which  error  the  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  the  trial  court  to  reinstate 
the  cause  on  the  docket  and  to  overrule  the  motion  to 
dismiss. 


ri_j|^l      Indianapolis  Traction  &  Terminal  Company 

V.  Kidd. 

[No.  20,850.    Piled  November  27,  1906.] 

1.  Appeal  and  Error. — Complaint, — Initial  Attack  on  Appeal. — 
Evidence. — Verdict. — A  complaint,  attacked  for  the  first  time 
on  appeal,  is  sufficient  if  it  will  bar  another  action  for  the  same 
cause,  mere  defects  therein  being  cured  by  the  evidence  and 
verdict,    p.  405. 

2.  Street  Railroads.— C7«e  of  Streets.— Rights  of  Others.-^ 
Street  railroad  companies  have  no  superior  rights  in  the  use  of 
the  streets  occupied  by  their  tracks,  but  they  have  the  right 
not  to  be  unnecessarily  interfered  with  or  obstructed  in  the 
nmning  of  their  cars.    p.  407. 

8.  Municipal  CoKPonATioifs.-^treets.^Right8  of  Users.— Street 
Railroads. — All  users  of  the  public  streets  of  a  city  have  equal 
rights  to  the  use  of  all  parts  thereof,  subject  to  the  condition 
that  the  use  made  shall  not  unnecessarily  interfere  with  similar 
rights  of  others  in  such  use.    p.  407. 
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4.  Negugence. — Street  Railroads. — Tracks. — Use  of,  by  Pedes- 
trians,— In  determining  the  questions  of  due  care  and  contrib- 
utory negligence  of  a  pedestrian  using  a  street  car  track  as  a 
footway,  all  of  the  circumstances  are  to  be  considered,    p.  408. 

6.  Street  Railroads. — Tracks. — Pedestrians  Using. — Rights. — 
Street  railroad  companies  cannot  lawfully  exclude  pedestrians' 
from  their  tracks,  but  it  is  the  duty  of  such  pedestrians  when 
they  ascertain  or  are  notified  of  the  approach  of  a  car  tempo- 
rarily to  abandon  the  track  to  let  the  car  pass.    p.  408. 

6.  Same. — Running  Dovm  Pedestrians. — Presumptions. — A  pe- 
destrian, walking  along  a  street  car  track,  has  the  right  to 
presume  that  cars  will  not  be  run  at  an  excessive  speed,  and 
that  a  car,  approaching  from  the  rear,  will  not  be  run  over 
her  without  warning,    p.  408. 

7.  Same. — Negligence. — Failure  to  Observe. — It  is  the  duty  of 
the  motorman  operating  a  street  car  to  use  ordinary  care  for 
the  safety  of  persons  or  vehicles  upon  the  track,  but  such  care 
implies  a  high  degree  of  watchfulness  and  vigilance  when  the 
car  is  running  at  a  rapid  speed  in  a  populous  part  of  a  city, 
p.  409. 

8.  Same. — Running  Dovm  Pedestrian. — Contributory  Negligence. 
— A  lady  walking  between  the  street  car  tracks,  who  looked 
for  a  car  before  she  entered  upon  the  track,  and  again  after 
traveling  half  a  square,  the  track  being  clear  of  ice  and 
snow,  and  the  sidewalk  and  rest  of  the  street  being  covered 
therewith,  and  who  was  run  over  by  a  car  approaching  without 
warning  from  the  rear,  is  not  guilty  of  contributory  negligence 
as  a  matter  of  law.    p.  409. 

9.  Judgment. — Verdict. — General. — Special. — When  Controls. — 
The  answers  to  the  interrogatories  to  the  jury  control  the  gen- 
eral verdict  only  where  the  antagonism  between  them  is  so 
great  that  no  evidence  admissible  under  the  issues  could  har- 
monize them.    p.  409. 

10.  Negugence. — Proximate  Cause. — Contributory  Negligence. — 
To  deny  a  recovery  of  damages  negligently  caused,  on  the 
ground  of  contributory  negligence,  it  must  appear  that  such 
contributory  negligence  proximately,  actively  and  contempo- 
raneously contributed  to  such  injury,    p.  410. 

11.  Street  Railroads. — Running  Dovm  Pedestrian. — Proximate 
Cause. — Contributory  Negligence. — ^Where  a  woman  looked  for 
an  approaching  car  and  saw  none  before  going  upon  a  street 
car  track,  and  after  walking  half  a  square  looked  back  for 
a  car  and  saw  none,  her  continuing  to  walk  on  such  track  with- 
out looking  back  is  not  a  proximate,  but  a  remote,  cause  of  an 
injury  occasioned  by  the  motorman's  runnijig  his  approaching 
car,  without  warning,  against  her.    p.  410. 
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12.  Negugence. — Contributory, — Last  Clear  Chance. — ^Where 
defendant  knows  or  should  know  of  plaintiffs  Diligence  in 
time  to  avoid  any  injury  therefrom,  his  failure  so  to  avoid 
injury  to  the  plaintiff  becomes  the  proximate  and  efficient 
cause  of  such  injury,    p.  411. 

13.  Same. — Street  Railroads, — Person  on  Track. — Knowledge  of. 
— ^A  street  railroad  company  is  chargeable  with  knowledge  of  a 
woman's  presence  on  the  track,  where  the  motorman  had  an 
unobstructed  vision  of  her  for  1,000  feet    p.  412. 

14.  Evidence. — Opinions^ — ^The  opinion  of  a  witness  upon  facts 
and  conditions  which  can  be  fully  placed  before  the  jury  is  not 
admissible  in  evidence,    p.  412. 

15.  Same. — Exclusion. — Harmless  Error. — InterrogaJtories  to 
Jury. — Answers  to  the  interrogatories  to  the  jury  showing  cer- 
tain facts  in  favor  of  defendant  render  harmless  any  error  in 
excluding  evidence  tending  to  show  such  facts,    p.  418. 

16.  Appeal  and  Error.  —  Briefs.  —  Instructions.  —  Instructions 
questioned  but  not  set  out  in  the  briefs  cannot  be  considered  on 
appeal,    p.  413. 

17.  Same. — Erroneous  Instructions. — Procured  by  Appettant^^ 
Defendant  may  not  complain  of  erroneous  instructions  given  at 
its  request,    p.  413. 

18.  Damages. — Doctors'  BUls. — Street  Railroads. — Husband  and 
Wife. — The  wife  may  recover  doctor's  bills,  contracted  to  be 
paid  for  by  herself,  as  part  of  the  damages  caused  by  negligent 
injuries  inflicted  upon  her  by  a  street  railroad  company, 
p.  414. 

19.  Appeal  and  Error^ — Weighing  Evidence,i^The  Supreme 
Court  will  not  disturb  a  verdict  where  the  evidence  was  con- 
flicting,   p.  415. 

From  Hamilton  Circuit  Court ;  Ira  W.  Christian,  Judge. 

Action  by  Lulu  Kidd  against  the  Indianapolis  Traction 
&  Terminal  Company.  From  a  judgment  on  a  verdict  for 
plaintiff  for  $3,500,  defendant  appeals.  Transferred  from 
Appellate  Court  under  §1337u  Bums  1901,  Acts  1901, 
p.  590.     Affirmed. 

F.  Winter,  W.  H.  Latta  and  L.  H.  Oberreich,  for  appel- 
lant 

M.  A.  Ryan  and  Oavin  &  Davis,  for  appellee. 
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MoNTGOMEBY,  C.  J. — This  is  an  action  for  damages 
resulting  to  appellee  •  from  appellant's  alleged  negligence 
in  running  one  of  its  cars  without  warning,  at  a  high  rate 
of  speed,  against  and  over  her  while  walking  along  its 
track. 

A  reversal  of  the  judgment  is  sought  for  the  reasons: 
(1)  That  the  complaint  does  not  state  facts  suflScient  to 
constitute  a  cause  of  action;  (2)  that  the  court  erred  in 
overruling  appellant's  motion  for  judgment  in  its  favor  on 
the  answers  of  the  jury  to  interrogatories;  (3)  the  court 
erred  in  overruling  appellant's  motion  for  a  new  trial. 

The  complaint  was  not  challenged  in  the  trial  court    It 

is  contended  that  the  complaint  upon  its  face  discloses  an 

assumption  .of  the  risk  and  contributory  negligence 

1.  on  the  part  of  the  appellee,  notwithstanding  the 
allegations  that  appellee  exercised  due  care  and  pre- 
caution for  her  safety,  and  that  she  was  without  fault.  It 
is  well  settled  that  when  a  complaint  is  attacked  for  the 
first  time  in  this  court,  it  will  be  upheld  if  the  facts  al- 
leged are  sufficient  to  bar  another  suit  for  the  same  cause  of 
action.  We  do  not  find  the  suggested  defects  to  be  real, 
and  any  want  of  certainty  in  the  pleading  was  cured  by  the 
evidence  and  verdict,  and  upon  numerous  decided  cases  we 
accordingly  hold  the  complaint  sufficient  as  against  the 
present  assault.  Lengelsen  v.  McOregor  (1904),  162  Ind. 
258;  City  of  South  Bend  v.  Turner  (1901),  156  Ind.  418, 
54  L.  R.  A.  396;  Shoemaker  v.  Williamson  (1901),  156 
Ind.  384;  Zema  Real  Estate  Co.  v.  Macy  (1897),  147  Ind. 
568 ;  Citizens  St.  B.  Co.  v.  Willoeby  (1893),  134  Ind.  563 ; 
Loeb  V.  Tinkler  (1890),  124  Ind.  331;  Peters  v.  Banta 
(1889),  120  Ind.  416;  Smith  v.  Smith  (1886),  106 
Ind.  43. 

In  answer  to  interrogatories,  the  jury  found  the  follow- 
ing facts:  At  the  time  of  the  accident  appellant  had  a 
standard-gauge,  double-track  street  railroad  on  East  Tenth 
street  in  the  city  of  Indianapolis,  extending  two  or  three 
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squares  to  the  east  of  the  place  of  the  accident^  and  for  a 
long  distance  westward,  the  tracks  being  five  feet  apart 
The  street  was  paved  with  bricL  East-bound  cars  ran  on 
the  south  track  and  west-bound  cars,  on  the  north  track. 
Appellee  had  lived  in  the  neighborhood  of  the  place  of  the 
accident  for  four  years,  and  was  familiar  with  the  location 
of  the  tracks  and  the  manner  in  which  cars  were  operated 
thereon.  The  accident  occurred  in  daylight,  on  a  clear  day, 
and  appellee  at  the  time  was  forty-seven  years  of  age,  pos- 
sessed of  ordinary  intelligence,  of  good  eyesight  and 
hearing,  and  of  the  use  of  all  her  faculties  and  powers  of 
locomotion.  Appellee  lived  on  the  south  side  of  Tenth 
street  and  her  daughter  lived  on  the  same  side  east  of  her 
residence.  Appellee  started  on  foot  to  her  daughter's  home, 
and  had  walked  about  five  hundred  feet  along  appellant's 
track  eastward  before  the  accident  occurred.  The  car  could 
have  been  seen  by  appellee,  had  she  looked,  for  a  distance 
of  from  one-quarter  to  one-half  mile  before  it  reached  her, 
and  she  could  have  gotten  out  of  the  way  by  stepping  five 
or  six  feet  to  either  side,  had  she  known  the  car  was  ap- 
proaching. There  was  no  evidence  to  show  whether  any 
noise  was  made  by  the  approaching  car,  or  whether  appellee 
with  ordinary  care  could  have  heard  it  approach.  Appel- 
lant's tracks  had  been  swept  practically  clean  of  ice  and 
silow,  and  on  the  south  side  of  the  tracks  there  was  at  the 
time  and  place  of  the  accident  from  six  to  fourteen  inches 
of  melting  snow  and  ice,  and  about  the  same  depth  between 
the  tracks.  Appellee's  view  westward  of  the  place  of  the 
accident  for  1,000  feet  was  unobstructed,  and  by  looking 
westward  she  could  have  seen  the  approaching  car  when 
that  distance  away,  and  for  a  distance  of  one  hundred  feet 
she  could  at  any  point  have  stepped  out  of  the  way  of  the 
car  had  she  known  it  was  approaching,  but  the  noise  of  a 
west-bound  car  prevented  her  from  hearing  its  approach. 
On  entering  upon  the  tracks  and  again  after  she  had  pro- 
ceeded about  half  a  square  appellee  looked  westward  to 
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ascertain  whether  a  car  was  coming,  but  no  car  was  then 
in  sight  The  car  was  operated  by  electricity  and  was  trav- 
eling at  a  rate  of  from  twenty  to  twenty-five  miles  per  hour, 
and  the  motorman  did  not  see  appellee,  or  know  that  she 
would  not  leave  the  track,  until  he  was  within  ten  feet  of 
her,  and  that,  under  existing  conditions,  the  car  could  have 
been  stopped  within  a  distance  of  from  one  hundred 
fifty  to  one  hundred  seventy-five  feet  Appellee  looked 
and  continuously  listened,  and  used  ordinary  care  to  avoid 
the  accident. 

Appellant's  counsel  argue  that  judgment  should  have 
been  rendered  in  favor  of  appellant  upon  these  facts,  not- 
withstanding the  general  verdict,  because  appellee  is  shown 
to  have  been  guilty  of  contributory  negligence.  This  con- 
tention appears  to  be  predicated  upon  a  misconception  of 
the  rights  of  the  respective  parties  to  the  use  of  the  street. 
It  is  a  familiar  principle,  frequently  reiterated  by 

2.  the  courts,  that  street  railway  companies  have  no 
superior  and  predominant  right  to  the  use  of  the 

streets  upon  which  their  tracks  are  located  over  the  rights 
of  other  users,  except  the  right  of  way  when  they  require  it. 
Indianapolis  St.  R.  Co.  v.  Darnell  (1904),  32  Ind.  App. 
687 ;  Indianapolis  8t.  R.  Co.  v.  O'Donnell  (1905),  35  Ind. 
App.  312;  Buttelli  v.  Jersey  City,  etc.,  R.  Co.  (1896),  59 
K  J.  L.  302,  304,  36  Atl.  700 ;  Baltimore,  etc.,  R.  Co.  v. 
Cooney  (1898),  87  Md.  261,  266,  39  Atl.  859',  Rapp  v.  8t. 
Louis  Transit  Co.  (1905),  190  Mo.  144,  161,  88  S.  W. 
865. 

The  highways  are  laid  out  for  passage,  and  each  passer, 

in  a  vehicle  or  on  foot,  has  a  right  of  passage  over  the  same, 

subject  to  the  condition  that  he  does  not  unneces- 

3.  sarily  interfere  with  the  lawful  exercise  of  a  similar 
right  by  others.     Pedestrians  have  a  right  to  use 

any  part  of  such  highways,  but  the  question  whether  a  par- 
ticular use  is  such  as  a  reasonably  prudent  person  would 
make    must    depend    upon    the    attendant    circumstances. 
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When  a  certain  portion  of  the  highway  has  been 

4.  paved  as  a  sidewalk,  or  otherwise  reserved  for  the 
exclusive  use  of  foot  passengers,  and  the  same  is 

unobstructed  and  in  suitable  condition  for  such  use,  it  may 
not  be  prudent  to  walk  in  the  roadway  set  apart  for  the  use 
of  vehicles.  In  considering  the  question  of  appellee's  al- 
leged contributory  negligence,  due  regard  for  the  reciprocal 
rights,  duties,  and  obligations  of  appellant  must  be  ob- 
served.   Appellant  had  no  right  to  exclude  appellee 

5.  from  its  track  upon  the  street,  but  had  the  right 
merely  to  require  her  to  remove  therefrom  when  she 

ascertained  or  was  notified  that  the  same  was  needed  for 
the  passage  of  one  of  its  cars.  It  appears,  from  the  facts 
specially  found  by  the  jury,  that  the  street  along  which  ap- 
pellee was  passing  was  covered  with  melting  snow  and  ice 
to  a  depth  of  from  six  to  fourteen  inches,  except  the  space 
between  the  rails  of  appellant's  tracks,  which  was  paved 
with  brick  and  was  practically  free  from  all  obstructions. 
This  condition  of  the  street  e:iplains  appellee's  use  of  the 
track.  She  was  required  to  use  ordinary  care  for  her  safety, 
and  the  duty  which  she  owed  to  the  company  was  to  vacate 
the  track  when  apprised  that  the  same  was  required  for  the 
passage  of  a  car.  It  must  be  borne  in  mind,  as  against  this 
motion,  that  the  jury  were  authorized  to  filnd  that 

6.  she  had  a  right  to  assume  that  appellant's  cars  would 
not  be  run  at  an  excessive  rate  of  speed,  and  that 

she  was  not  required  to  anticipate  that  a  car  upon  a  straight 
track,  in  broad  daylight,  would  run  her  down  from  the  rear 
without  any  warning.  Indianapolis  8t.  B.  Co.  v.  Marschke 
(1906),  166  Ind.  490;  Indianapolis  St.  B.  Co.  y.  O'Don- 
nell,  supra;  Memphis  St.  B.  Co.  v.  Haynes  (1904),  112 
Tenn.  712,  81  S.  W.  374,  379 ;  Polacci  v.  Interurban  St. 
B.  Co.  (1904),  90  K  Y.  Supp.  341 ;  Kolb  v.  St.  Louis 
Transit  Co.  (1903),  102  Mo.  App.  143,  149,  76  S.  W. 
1050. 
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Appellant's  servants  in  charge  of  the  operation  of  its 
ears  were  required  to  exercise  diligent  and  constant  watch- 
fulness for  persons  who  might  be  upon  or  approach- 

7.  ing  the  track.     Such  servants  are  required  to  take 
notice  of  obvious  obstructions  to  the  ordinary  and 

free  use  of  the  street.  The  drivers  of  such  cars  are  charge- 
able only  with  the  exercise  of  ordinary  care  for  the  safety 
of  other  users  of  the  street,  but  ordinary  care  in  law  implies 
a  high  degree  of  watchfulness  and  vigilance  when  propel- 
ling a  car  at  a  speed  of  from  twenty  to  twenty-five  miles 
per  hour  through  the  streets  of  a  populous  city,  where  per- 
sons on  foot  and  in  vehicles  are  constantly  passing  and 
repassing,  including  the  aged,  infirm,  and  crippled,  as  well 
as  children,  thoughtless  and  wanting  in  prudence  and  dis- 
cretion.    The  accident  to  appellee  occurred  in  day- 

8.  light  and  at  a  point  where  the  track  from  the  west 
was  straight,  and  she  could  have  been  seen  by  the 

most  casual  attention  on  the  part  of  the  motorman  when  the 
car  was  1,000  feet  distant.  Appellee  looked  westward  when 
she  entered  upon  the  track,  and  again  when  she  had  pro- 
ceeded half  a  square  on  her  journey,  but  no  car  was  then  in 
sight  She  listened  continuously  as  she  advanced,  but 
failed  to  discover  the  approach  of  the  car,  and,  under  the 
circumstances  shown,  we  are  unable  to  say  that  she  did  not 
have  a  right  to  expect  that  she  would  be  notified  of  its 
coming  by  the  customary  alarm  signal.  The  jury  specially 
found  that  the  precautions  taken  for  her  safety  by  so  look- 
ing and  listening  constituted  ordinary  care  and  prudence. 
We  need  not  decide  whether  this  is  a  conclusion  or  not. 
The  rule  is  well  settled  that  such  special  findings 

9.  override  the  general  verdict  only  when  both  cannot 
stand,  and  the  antagonism  is  apparent  upon  the  face 

of  the  record,  beyond  the  possibility  of  being  removed  by 
any  evidence  legitimately  admissible  under  the  issues. 
Pittsburgh,  etc.,  R.  Co.  v.  Ltghtheiser  (1907),  168  Ind.  — ^ 
78  N.  E.  1033;  Indianapolis  Union  R.  Co.  v.  Ott  (1895), 
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11  Ind.  App.  664,  568.  We  cannot  say  that  there  is  any 
conflict  between  the  general  verdict  and  the  facts  specially 
found  by  the  jury  in  this  case,  or,  in  other  words,  that  it 
affirmatively  appears  from  such  facts  that  appellee  was 
guilty  of  contributory  negligence. 

A  right  of  action  in  favor  of  a  person  injured  by  the 
negligence  of  another  is  denied  only  where  his  own  negli- 
gence proximately  contributes  to  produce  such  in- 

10.  jury.     It  should  appear  that  the  complaining  party 
was  actively  and  contemporaneously  at  fault  at  the 

time  the  injury  of  which  he  complains  was  wrongfully  in- 
flicted, to  preclude  a  recovery  of  damages.  Harrington  v. 
Los  Angeles  B.  Co.  (1903),  140  Cal.  614,  74  Pac.  15,  63 
L.  R.  A.  238,  98  Am.  St.  85 ;  1  Shearman  &  Redfield,  Neg- 
ligence (5th  ed.),  §99. 

In  this  case  it  is  manifest  that  appellee  exercised  special 

care  and  precaution  for  her  safety  when  entering  upon  the 

track,  and  for  some  distance  as  she  proceeded  east- 

11.  ward.      Immediately    preceding   the    accident    her 
back  was  toward  the  approaching  car,  and  she  was 

prevented  from  hearing  the  noise  ordinarily  made  by  its 
approach  by  the  running  of  a  car  westward  on  the  north 
track,  and  no  alarm  was  sounded  to  notify  her  of  the  im- 
pending danger.  It  follows,  therefore,  that  although  appel- 
lee's conduct  in  walking  with  her  back  to  the  westward, 
without  a  constant  watchout  for  the  approach  of  a  car  from 
that  direction,  might  be  characterized  as  negligent  in  some 
degree,  yet  she  is  not  shown  to  have  been  at  fault  at  and 
immediately  before  the  time  of  the  accident,  and  her  so- 
called  negligence  in  being  in  a  place  of  danger  under  the 
circumstances  shown  was  not  a  proximate,  but  only  the 
remote,  cause  of  her  injuries.  Indianapolis  SL  B.  Co.  v. 
Schmidt  (1905),  35  Ind.  App.  202;  Birmingham  B.,  etc., 
Co.  V.  Brantley  (1904),  141  Ala.  614,  37  South.  698. 

This  case  falls  clearly  within  the  rule  that  where  the 
negligence  of  the  defendant  is  the  proximate  cause  of  the 
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injury  for  which  suit  is  brought,  and  that  of  the 
12.  plaintiff  only  the  remote  cause,  the  plaintiff  may 
recover  notwithstanding  his  negligence ;  the  doctrine 
in  that  respect  being  that  the  law  regards  the  immediate  or 
proximate  cause  which  directly  produces  the  injury  and  not 
the  remote  cause  which  may  have  antecedently  contributed 
to  it  This  principle  has  been  styled  the  doctrine  of  "last 
clear  chance,^'  and  is  regarded  as  an  exception  to  the  gen- 
eral rule  forbidding  recovery  by  a  plaintiff  guilty  of  con- 
tributory negligence.  It  is  no  departure  from  just  princi- 
ples, but  a  wholesome  and  humane  doctrine,  to  hold,  that  if - 
after  the  defendant  knew,  or  in  the  exercise  of  ordinary 
care  ought  to  have  known,  of  the  plaintiff's  negligence,  he 
could  have  avoided  the  accident,  but  failed  to  do  so,  the 
plaintiff  can  recover.  In  cases  of  this  class,  the  subsequent 
negligence  of  the  defendant  in  failing  to  exercise  ordinary 
care  to  avoid  injuring  the  plaintiff  becomes  the  immediate 
or  proximate  and  efficient  cause  of  the  accident,  which  in- 
tervenes between  the  accident  and  the  more  remote  negli- 
gence of  the  plaintiff.  The  principle  that  the  plaintiff's  act 
or  omission,  when  only  a  remote  cause,  antecedent  occasion, 
or  condition  of  the  injury,  does  not  constitute  such  contrib- 
utory negligence  as  precludes  a  recovery  is  quite  generally 
accepted,  and  has  been  declared  by  many  courts.  7  Am. 
and  Eng.  Ency.  Law  (2d  ed.),  375 ;  Indianapolis  Traction, 
etc.,^  Co.  V.  Smith  (1906),  38  Ind.  App.  160 ;  Southern  Ind. 
B.  Co.  V.  Fine  (1904),  163  Ind.  617;  Indianapolis  St.  B. 
Co.  V.  Bolin  (1906),  39  Ind.  App.  169;  Grand  Trunk  B. 
Co.  V.  Ives  (1892),  144  U.  S.  408,  429,  12  Sup.  Ct.  679, 
36  L.  Ed.  485;  /sZaneZ,  etc..  Coasting  Co.  v.  Tolson  (1891), 
139  TT.  S.  551,  558,  11  Sup.  Ct  653,  35  L.  Ed.  270;  Bir- 
mingham B.J  etc.,  Co.  V.  Brantley,  supra;  Memphis  St.  B. 
Co.  V.  Haynes,  supra;  Baltimore  Traction  Co.  v.  Wallace 
(1893),  77  Md.  435,  442,  26  Afl.  518;  Baltimore,  etc.,  B. 
Co.  V.  Cooney,  supra;  Bichmond  Traction  Co.  v.  Martin 
(1903),  102  Va.  209,  45  S.  E.  886;  Kolb  v.  St.  Louis 
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Transit  Co.,  supra;  Jett  v.  Central,  etc.,  B.  Co.  (1903), 
178  Mo.  664,  673,  77  S.  W.  738 ;  Bapp  v.  St.  Louis  Transit 
Co.,  supra;  Di  Frisco  v.  Wilmington  City  B.  Co.  (1903), 
4  Pen.  (Del.)  527,  57  Atl.  906;  Orr  v.  Cedar  Bapids,  etc., 
B.  Co.  (1895),  94  Iowa  423,  62  N.  W.  851;  Flynn  v. 
Louisville  B.  Co.  (1901),  23  Ky.  L.  Rep.  57,  62  S.  W. 
490;  Btchter  v.  Harper  (1893),  95  Mich.  221,  54  N.  W. 
768;  Bider  v.  Syracuse,  etc.',  B.  Co.  (1902),  171  N.  Y. 
139,  63  N.  E.  836,  58  L.  R.  A.  125;  Harrington  v.  Los 
Angeles  B.  Co.,  supra;  Deans  v.  Wilmington,  etc.,  B.  Co. 
(1890),  107  N.  0.  686,  12  S.  E.  77,  22  Am.  St  902;  Lit- 
tle V.  Boston,  etc.,  Bailroad  (1903),  72  K  H.  61,  55  Atl. 
190;  Coombs  v.  Mason  (1903),  97  Me.  270,  54  Atl.  728; 
El  Paso,  etc.,  B.  Co.  v.  Kendall  (1905),  (Tex.  Civ.  App.), 
85  S.  W.  61. 

It  is  clear  from  the  facts  found,  that,  by  the  exercise  of 

ordinary  care  while  giving  attention  to  his  duties,  the  driver 

of  the  car  which  was  run  upon  appellee  could  have 

13.  discovered  her  presence  and  apparent  ignorance  of 
the  impending  danger  in   ample  time  to  prevent 

the  accident,  and  is  accordingly  chargeable  with  such 
knowledge,  and  it  follows  that  the  court  rightly  overruled 
appellant's  motion  for  judgment  in  its  favor. 

Appellant's  motion  for  a  new  trial  alleged  that  the  ver- 
dict is  not  sustained  by  sufficient  evidence  and  is  contrary 
to  law,  and  that  the  court  erred  in  refusing  to  per- 

14.  mit  witnesses  for  appellee,  upon  cross-examination, 
to  answer  the  following  questions:     "That  would 

not  prevent  it,  would  it  ?"  and  "she  could  step  off,  could  she 
not,  and  prevent  the  collision  ?"  and,  also,  in  giving  each  of 
the  instructions  given  at  the  request  of  appellee.  The  ques- 
tions excluded  related  to  the  condition  of  the  street  adjacent 
to  the  track  upon  which  appellee  was  walking  at  the  time  of 
the  accident.  The  questions  were  objectionable  in  form, 
and  called  for  an  opinion  of  the  witness  upon  facts  and 
conditions  which  could  be  fully  placed  before  the  jury. 
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Americm  Tel,  etc.,  Co.  v.  Oreen  (1905),  164  Ind.  349, 
and  cases  cited. 

It  also  affirmatively  appears  that  no  harm  resulted  to 
appellant  from  these  rulings,  even  though  they  were  con- 
ceded to  be  erroneous.     In  answer  to  interrogatory 

15.  thirty,  the  jury  expressly  found  that  within  one 
hundred  feet  of  the  place  of  the  accident  there  was 

nothing  to  prevent  appellee  from  stepping  far  enough  from 
the  track  to  be  out  of  the  way  of  the  passing  car,  if  she  had 
known  it  was  coming.  The  jury,  therefore,  found  the  fact 
and  conclusion  upon  this  point  in  accord  with  appellant's 
contention,  and  left  no  room  for  complaint. 

The  court  gave  twenty-one  instructions  at  the  request  of 
appellee.  Their  number  forbids  detailed  discussion,  but 
they  were  applicable  to  the  case,  and  in  the  main  embodied 
legal  principles  declared  in  the  cases  of  Indianapolis  8t  B. 
Co.  V.  Schmidt,  supra,  and  Indianapolis  8t.  B.  Co.  v.  Dar- 
nell (1904),  32  Ind.  App.  687,  and  were  in  accord  with  the 
law  as  announced  and  approved  in  the  preceding  part  of 
this  opinion. 

The  court  gave  thirteen  instructions  at  the  request  of 

appellant,  and  it  is  now  insisted  that  some  of  them  were 

in  conflict  with  instructions  given  at  the  request  of 

16.  appellee.     The  instructions  given  at  appellee's  re- 
quest were  correct  statements  of  the  law  applicable 

to  the  facts  established  by  the  evidence.  The  instructions 
given  at  appellant's  request  are  not  set  out,  either  in  full  or 
in  substance,  in  appellant's  brief,  and  we  are  precluded  by 
our  rules  from  searching  the  record  in  order  to  make  the 
comparison  suggested.    It  is  clear,  at  all  events,  that 

17.  if  the  instructions  given  by  the  court  independently 
of  appellant's  request  were  correct,  as  we  have  found 

them  to  be,  appellant  could  not  be  allowed  to  procure  the 
giving  of  an  inapplicable,  inconsistent,  or  erroneous  instruc- 
tion, and  thereupon  be  heard  to  complain  of  such  error. 
Elliott,  App.  Proc.,  §626. 


Digitized  by 


Google 


414  SUPREME  COURT  OF  INDIANA, 

Indianapolis  Traction,  etc.,  Co.  v.  Kidd — 167  Ind.  402. 

The  complaint  alleged  that  in  attempting  to  cure  herself 

and  to  heal  her  wounds  appellee  had  expended  the  sum  of 

$200  for  doctor  bills  and  medicine.     The  evidence 

18.  showed  that  she  had  personally  incurred  a  m.edical 
bill  of  $170  on  account  of  her  injuries.  The  court 
charged  the  jury  in  one  of  the  instructions  of  which  com- 
plaint is  made,  that,  if  they  found  for  the  plaintiff,  in  esti- 
mating her  damages,  they  might  take  into  account  the 
amount  of  money  she  had  been  compelled  to  expend,  if  any, 
in  attempting  to  cure  herself.  It  appears  that  she  was  a 
married  woman,  but,  under  the  averments  of  the  complaint 
and  the  proof  adduced  in  support  of  the  same,  the  instruc- 
tion was  proper.  Ordinarily  the  husband  is  chargeable 
with  the  payment  of  the  medical  bills  of  the  wife,  but  he  is 
not  so  chargeable  under  all  circumstances,  and  even  in 
cases  where  the  husband  may  be  legally  liable  for  such 
debts,  that  fact  will  not  deprive  the  wife  of  the  right  and 
power  to  bind  herself  therefor,  if  she  chooses  to  do  so.  If 
appellee  personally  contracted  to  pay  these  bills,  as  alleged 
and  proved,  she  may  recover  the  same,  in  case  she  has  a 
right  of  recovery  for  the  physical  injury  to  which  they 
were  incident.  Nelson  v.  Spaulding  (1895),  11  Ind.  App. 
453. 

It  appears  from  the  evidence  that  there  was  no  sidewalk 
along  East  Tenth  street  where  the  accident  occurred,  but 
the  space  intended  for  a  sidewalk  was  covered  with  mud 
and  gravel  thrown  from  the  street  in  making  excavations 
for  street  improvements.  There  was  a  space  of  eight  feet 
between  the  south  rail  and  the  curb,  covered  with  melting 
snow  and  ice  from  six  to  fourteen  inches  in  depth,  unbroken 
either  by  pedestrians  or  vehicles.  Pedestrians  had  been 
and  were  using  the  space  between  the  rails  in  traveling  east 
or  west  along  that  part  of  the  street.  Two  other  persons 
besides  appellee  were  so  using  the  street  in  that  vicinity,  at 
the  time  of  the  accident.  The  track  westward  was  straight 
and  substantially  level  for  half  a  mile.     The  day  was  clear 
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and  the  sun  shining.  The  car  approached  at  a  speed  of 
from  twenty  to  thirty  miles  per  hour,  without  sounding  the 
gong  or  giving  any  warning,  and  ran  from  one  hundred 
eighty-five  to  two  hundred  feet,  as  given  by  one  witness, 
after  striking  appellee  before  it  could  be  stopped.  No 
reason  was  advanced  by  the  motorman  for  his  failure  to 
observe  appellee  sooner  than  he  did.  It  is  apparent  from 
these  conditions  that  the  motorman  was  required  to  be  on 
the  lookout  for  pedestrians  using  the  track,  and  to  have  his 
car  under  such  control  as  to  avoid  collisions  under  ordinary 
circumstances.  In  the  exercise  of  ordinary  care  he  would 
have  discovered  appellee  and  her  manifest  peril  and  ap- 
parent unconsciousness  of  danger  when  far  away,  and  by 
the  exercise  of  like  care  thereafter  he  could  have  given  her 
due  warning  or  stopped  the  car  and  avoided  the  accident. 

The  motorman  testified  that  he  observed  appellee  talking 

to  Mr.  Patterson,  and  that  she  stepped  from  the  side  of  the 

track  immediately  in  front  of  the  car  when  it  was 

19.  within  fifteen  feet  of  her.  The  jury  did  not  accept 
this  explanation,  and  we  cannot  disturb  their  con- 
clusion upon  the  weight  of  the  evidence.  The  verdict  is 
sustained  by  evidence,  and  is  not  contrary  to  law,  and  no 
error  was  committed  in  overruling  appellant's  motion  for  a 
new  trial. 

The  judgment  is  affirmed. 


Vinnedge  v.  The  State. 

[No.  20,889.  Filed  November  27,  1906.] 
,  Indictment  and  Information. — Statutes. — Charging  in  Lan^ 
guage  of. — When  Sufficient — ^Where  a  statute  in  defining  a 
crime  sets  out  all  of  the  elements  thereof,  it  is  sufficient  for  the 
indictment  to  follow  the  language  thereof,  but  where  the  stat- 
ute omits  an  element  of  the  crime,  or  has  been  narrowed  by 
judicial  construction  so  that  an  indictment  in  the  lang^uage 
thereof  would  be  uncertain,  a  charging  in  the  language  of  the 
statute  is  insufficient,    p.  417. 
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2.  Indictment  and  Information. — Inferences.  —  An  indictment 
charging  facts  only  by  inference  is  insufficient,    p.  418. 

3.  Embezzlement.  —  Elementa.  —  Treepaea. — Embezzlement,  as 
distinguished  from  l&Tc&ky,  does  not  include  the  elemoit  of 
trespass  in  obtaining  the  possession  of  the  mon^  or  thing  ap- 
propriated,   p.  418. 

4.  Same. — PoaeessUm, — How  Obtained, — ^Under  S2022  Bums 
1901,  §1944  R.  S.  1881,  to  constitute  embezzlement,  the  mon^ 
appropriated  must  come  into  defendant's  possession  by  virtue 
of  his  employment,    p.  418. 

6.  Indictment  and  Information.— Form*— Embezzlement.— An 
indictment  for  embezzlement  charging  that  defendant  was  an 
employe  "and  as  such  employe  then  and  there  had  control  and 
possession  of  $98.25,  the  property  of  his  employer,  is  insuffi- 
cient, since  it  fails  to  show  by  a  direct  allegation  that  his  pos- 
session was  by  virtue  of  his  employmoit.    p.  419. 

6.  Embezzlement. — Larceny. — Statutea. — ^The  statute  defining 
embezzlement  (§2022  Bums  1901,  S1944  R.  S.  1881)  is  supple- 
mental to  that  defining  larceny  (§2006  Bums  1901,  S1933  R.  S. 
1881),  and  the  two  do  not  overlap,    p.  420. 

7.  Same. — Proof  of  Larceny. — A  defendant  cannot  be  convicted 
of  larceny  where  the  proof  shows  embezzlement,    p.  420. 

8.  Criminal  Law. — Crimea. — Statutory. — ^All  crimes  in  Indiana 
are  statutory;  and  the  defendant  must  be  prosecuted  and  con- 
victed under  some  certain  statute,    p.  420. 

9.  Larceny. — Embezzlement. — Poaaeaaion. — Where  a  servant 
has  a  mere  naked  possession  or  control  of  the  money  appro- 
priated, and  occupies  no  trust  relation  thereto,  his  appropria- 
tion of  his  employer's  money  constitutes  larceny  and  not  em- 
bezzlement,   p.  420 

From  Madison  Circuit  Court;  H.  J.  Paulua,  Special 
Judge. 

Prosecution  by  the  State  of  Indiana  against  Llewellyn 
H.  Vinnedge.  From  a  judgment  of  conviction,  defendant 
appeals.     Reversed. 

Bagot  &  Bagot,  for  appellant. 

Charles  W.  Miller,  Attorney-General,  C.  C.  Hadley,  H. 
M.  Dowling  and  W.  C.  Oeahe,  for  the  State. 

GiLLETT,  J. — Appellant,  having  been  convicted  of  the 

crime  of  embezzlement,  appeals  to  this  court,  and  assigns 

error  the  overruling  of  his  motion  to  quash  the  indict- 
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ment.  Omitting  the  formal  parts,  that  pleading  reads  as 
follows:  "That  on  or  about  November  23,  1903,  at  and  in 
the  county  of  Madison,  State  of  Indiana,  one  Llewellyn 
H.  Vinnedge  was  then  and  there  an  employe  of  the  Amer- 
ican Steel  &  Wire  Company,  a  corporation,  and  as  such 
employe  then  and  there  had  control  and  possession  of  ninety- 
eight  and  twenty-five  hundredths  ($98.25)  dollars  in 
money,  of  the  value  of  ninety-eight  and  twenty-five  hun- 
dredths ("$98.25)  dollars,  the  property  of  said  American 
Steel  &  Wire  Company,  a  corporation,  to  the  possession  of 
which  said  money  said  American  Steel  &  Wire  Company 
was  entitled;  that  said  Llewellyn  H.  Vinnedge  while  in 
the  employ  of  said  American  Steel  &  Wire  Company, 
a  corporation,  and  in  the  possession  and  control  of  said 
money  as  aforesaid,  did  then  and  there  unlawfully,  feloni- 
ously, and  fraudulently,  without  the  consent  of  said  Amer- 
ican Steel  &  Wire  Company,  a  corporation,  purloin,  secrete, 
embezzle,  and  appropriate  to  his  own  use  all  of  said  money." 

It  is  contended  by  counsel  for  appellant  that  the  access, 
control,  or  possession  which  the  statute  (§2022  Bums  1901, 
§1944  R.  S.  1881)  refers  to  is  an  access,  control,  or 
1.  possession  which  is  had  by  virtue  of  the  employ- 
ment, and  that  because  of  the  omission  of  an  allega- 
tion to  that  effect  the  motion  to  quash  should  have  been  sus- 
tained. The  Attorney-Qeneral,  on  the  other  hand,  contends 
that  it  is  sufficient  to  follow  the  language  of  the  statute  in 
charging  the  crime  of  embezzlement,  and  also  that  the  facts 
pleaded  are  sufficiently  certain  to  preclude  any  other  rea- 
sonable inference  than  that  the  money  came  into  appel- 
lant's hands  by  virtue  of  his  employment 

While  it  is  true  that  statutory  crimes  may  be  charged  in 
the  language  of  the  statute,  where  the  words  of  the  statute 
itself  directly  and  expressly,  and  without  any  uncertainty 
or  ambiguity,  set  forth  the  elements  of  the  offense,  yet  this 
is  not  the  rule  where  the  pursuing  of  the  words  of  the  stat- 
ute would  create  uncertainty  as  to  the  nature  of  the  charge. 

Vol.  167—27 


Digitized  by 


Google 


418  SUPREME  COURT  OF  INDIANA, 


Vinnedge  v.  State— 167  Ind.  416. 


or  where,  owing  to  a  narrowing  of  the  statute  by  judicial 
construction,  a  charging  of  the  facts  would  not,  owing  to 
some  other  element  which  is  involved,  state  an  offense. 
Johns  V.  State  (1902),  159  Ind.  413,  59  L.  R  A.  789; 
Stropes  V.  State  (1889),  120  Ind.  562;  State  v.  Welch 
(1882),  88  Ind.  308;  Schmidt  v.  State  (1881),  78  Ind. 
41 ;  Manheim  v.  State  (1879),  66  Ind.  65.  It  was  said  in 
United  States  v.  Carll  (1881),  105  U.  S.  611,  26  L.  Ed. 
1135:    "The  fact  that  the  statute  in  question,  read 

2.  in  the  light  of  the  common  law,  and  of  other  statutes 
on  the  like  matter,  enables  the  court  to  infer  the 

intent  of  the  legislature,  does  not  dispense  with  the  neces- 
sity of  alleging  in  the  indictment  all  the  facts  necessary  to 
bring  the  case  within  that  intent"  The  same  idea  was 
expressed  by  this  court  in  Bates  v.  State  (1869),  31  Ind. 
72,  where  it  was  said :  "Law  may  be  construed  according 
to  the  evident  intent  and  purpose  of  the  legislature,  but  an 
indictment  cannot  be  thus  modified." 

It  is  a  well-known  fact  in  the  history  of  ike  criminal 

law  that  the  offense  of  embezzlement  was  created  to  cover 

a  class  of  cases  in  which  the  act  of  the  wrongdoer 

3.  did  not  involve  the  element  of  a  trespass,  owing  to 
the  fact  that  the  possession  was  in  him. 

Construing  the  statute  in  question  in  the  light  of  the 

common  law,  and  keeping  in  mind  the  character  of  the 

offense  of  larceny,  it  becomes  evident  that,  in  de- 

4.  nouncing  the  offense  of  embezzlement,  it  was  the 
legislative  intent  to  make  the  element  of  access,  con- 
trol, or  possession  such  an  access,  control,  or  possession  as 
was  obtained  or  had  by  virtue  of  the  employment.  It  has 
been  said  that  the  purpose  of  embezzlement  statutes  is  to 
protect  employers  against  the  frauds  of  those  in  whom  thej 
have  confided,  and  that  where  this  element  of  confideno6 
does  not  exist  the  statutes  do  not  apply.  2  Bishop,  Crim. 
Law  (8th  ed.),  §352. 
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In  Colip  V.  State  (1899),  153  Ind.  584,  74  Am.  St.  322, 

this  court,  in  discussing  the  statute  here  involved,  said: 

"The  access  to,  control,  or  possession  of  property  of 

5.  the  servant  or  employe  intended  by  the  statute,  is 
such  access  to,  control,  or  possession  as  arises  from 
the  nature  of  the  employment  with  reference  to  the  partic- 
ular article  of  property  feloniously  appropriated.  Some- 
thing more  than  mere  physical  access,  or  opportunity  to 
approach  to  the  thing,  is  required.  There  must  be  a  rela- 
tion of  special  trust  in  regard  to  the  article  appropriated, 
and  it  must  be  by  virtue  of  such  trust  that  the  servant  has 
access  to,  or  control,  or  possession  of  it."  This  holding 
was  followed  in  State  v.  Winstandley  (1900),  155  Ind.  290, 
wherein  it  was  indicated  that  the  indictment  there  under 
consideration  was  properly  quashed  because  of  the  omis- 
sion to  allege  that  the  defendants  had  access  to,  control,  or 
possession  of  the  money  appropriated  by  virtue  of  their 
employment  In  State  v.  Winstandley  (1900),  154  Ind. 
448,  the  court  quoted  with  apparent  approval  the  follow- 
ing statement  concerning  the  requirement  of  an  indictment 
for  embezzlement:  "It  must  be  directly  and  positively 
alleged  that  the  property  came  into  the  defendant's  pos- 
session and  was  held  by  him  by  virtue  of  his  being  a  servant, 
agent,  bailee,  trustee,  or  officer,  as  the  case  may  be." 

It  is,  however,  argued  by  the  Attorney-General  that  the 
charge  that  appellant  "as  such  employe  then  and  there  had 
control  and  possession  of  the  money  is  sufficient  to  show 
that  appellant^s  possession  and  control  was  by  virtue  of  his 
employment.  It  so  happens  that  in  Bitter  v.  State  (1887), 
111  Ind.  324,  this  court  was  at  the  pains  to  state  its  doubt 
concerning  the  sufficiency  of  an  indictment  which  was  in 
practically  the  same  language  as  is  employed  in  the  accusa- 
tion before  us ;  but,  as  the  point  was  not  made,  it  was  left 
undecided.  We  meet  the  question  now,  and  after  careful 
consideration  we  conceive  it  to  be  our  duty  to  resolve  what 
was  thus  left  in  doubt  into  a  definitive  ruling  that  such  an 
allegation  is  insufficient. 
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In  concurrently  enacting  a  larceny  (§2006  Burns  1901, 

§1933  R.  S.  1881)  and  an  embezzlement  statute  (§2022, 

supra),  we  are  of  opinion  that  it  was  the  purpose  of 

6.  the  lawmaking  power  to  make  the  latter  statute  sup- 
plemental to  the  former ;  at  least  this  should  be  the 

construction  so  far  as  the  language  of  the  embezzlement 
statute  will  reasonably  admit  of  it.  These  denouncements 
should  not  be  construed  as  overlapping.  1  Wharton,  Grim. 
Law  (10th  ed.),  §1009.  If  for  no  other  reason,  the  fact 
that  the  penalty  for  embezzlement  is  more  severe  is  a  suflS- 
cient  reason  for  denying  the  State  the  right,  as  a  mere  mat- 
ter of  election,  to  prosecute  for  the  crime  upon  which 
attends  the  heavier  burden  of  punishment  2  Bishop,  Grim. 
Law  (8th  ed.),  §329.  It  was  held  in  Jones  v.  State  (1877), 
59  Ind.   229,  that  where  the  evidence  shows  the 

7.  offense  to  have  been  embezzlement,  there  can  be  no 
conviction  of  larceny.     In  line  with  this  is  Mont- 
gomery V.  State  (1881),  80  Ind.  338,  41  Am.  Rep.  815, 
where  it  was  said :    "It  is  important  to  keep  in  mind  that 
in  Indiana  there  are  no  other  crimes  than  such  as  are  de- 
fined by  statute.     As  all  crimes  are  statutory,  all 

8.  prosecutions  should  be  under  the  statute  by  which 
the   offense   is   defined   and   the   punishment   pre- 
scribed." 

Where  there  is  at  most  but  a  naked  possession  or  control 

— that  is,  a  bare  charge — or  where  the  access  consists  of  a 

mere  physical  propinquity  as  an  incident  of  the  em- 

9.  ployment,  the  felonious  appropriation  should  be  re- 
garded as  larceny.  The  reference  in  the  embezzle- 
ment statute  to  officers,  agents,  attorneys,  clerks,  servants, 
and  employes  is  plainly  indicative  of  the  intent  to  limit  the 
denouncement  of  the  statute  to  cases  in  which  such  persons 
have,  as  an  element  of  their  employment,  a  special  trust 
concerning  the  money,  article,  or  thing  of  value  that  in- 
volves an  actual  possession  thereof  or  a  special  right  of 
access  to  or  control  over  the  same.    This  requirement  would 
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not  be  satisfied,  as  we  may  indicate  by  way  of  illustration, 
by  the  mere  control,  possession,  or  physical  opportunity  of 
access,  which  a  watchman  in  charge  of  a  store  might  have. 
As  before  indicated,  the  relationship  contemplated  by  the 
statute  is  one  of  special  trust  and  confidence ;  a  relationship 
in  which  there  inheres,  either  for  the  particular  transac- 
tion or  for  all  purposes,  a  special  right  of  access  to,  control, 
or  possession  of,  the  money,  article,  or  thing  of  value  which 
is  appropriated.  And  so  here,  the  charge  that  the  defend- 
ant had  control  and  possession  of  the  money  as  an  employe 
falls  short  of  showing  that  there  inhered  in  his  employment 
the  right  to  such  control  and  possession.  It  is  therefore 
our  opinion  that  the  court  below  erred  in  overruling  the 
motion  to  quash. 

Judgment  reversed,  with  an  instruction  to  quash  the  in- 
dictment, and  for  further  proceedings  not  inconsistent  with 
this  opinion. 


Juliana  v.  The  State. 

[No.  20,948.    Filed  November  27,  1906.] 

1.  Appeal  and  Error. — Affldavita. — Bill  of  Exceptions. — Affi- 
davits filed  in  the  trial  court  in  opposition  to  the  appointment 
of  a  certain  attorney  as  special  judge,  which  are  not  contained 
in  a  bill  of  exceptions,  are  not  a  part  of  the  record  on  appeal, 
p.  422. 

2.  Courts. — Judges. — Special. — Change  of  Venue. — Under  §1838 
Bums  1901,  S1769  R.  S.  1881,  the  defendant  in  a  criminal  case 
has  a  right  to  a  change  of  judge  upon  the  filing  of  an  affidavit 
alleging  the  bias  and  prejudice  of  such  judge  against  him. 
p.  424. 

3.  Same. — Judges. — Special. — Appointment. — The  r^^ilar  judge, 
upon  a  change  of  judge,  may  appoint  some  other  judge,  or 
some  attorney  in  good  standing,  at  his  discretion,  to  try  the 
cause,    p.  424. 

4.  Same.  —  Judges.  —  Special. — Competency. — Public  Policy. — 
Public  policy  requires  that  special  judges  appointed  to  try 
causes  ^11  be  competent  and  disinterested,    p.  424. 


Digitized  by 


Google 


422  SUPREME  COURT  OF  INDIANA, 

Juliana  v.  State— 167  Ind.  421. 

5.  Attorney  and  Client. — Disclosures  to,  Before  EmploymenL 
— Confidential  Cliaracter  of, — Disclosures  made  by  defendant's 
wife  to  an  attorney,  with  a  view  to  his  employment,  are  con- 
fidential and  privilefi^ed.    p.  425. 

6.  Courts. — Judges, — Special, — Competency. — ^An  attorney,  con- 
sulted by  defendant's  wife  with  a  view  to  his  employment  and 
who  examined  the  indictment  and  consulted  with  the  defendant, 
but  who  was  not  retained,  is  not  competent  to  sit  as  a  special 
Judge  in  defendant's  case.    p.  425. 

7.  Same. — Judges, — Freedom  from  Prejudice, — Judges  should 
avoid  even  the  appearance  of  bias  or  prejudice  in  the  trial  of 
causes,    p.  427. 

8.  Same. — Judges, — Interest. — Relationship, — Judges  who  have 
even  a  remote  interest  in  the  cause  on  trial,  or  who  are  even 
remotely  related  to  a  party,  should,  of  their  own  accord,  vacate 
the  bench  and  appoint  a  special  judge,    p.  427. 

From  Criminal  Court  of  Marion  County  (34,797)  ;  Wil- 
horn  Wilson,  Special  Judge. 

Prosecution  by  the  State  of  Indiana  against  Michael 
Juliana.  From  a  judgment  of  conviction,  defendant  ap- 
peals.   Reversed. 

E.  TT.  Little,  for  appellant. 

Charles  W.  Miller,  Attomey-Greneral,  C.  C.  Hadley,  H. 
M.  Bowling  and  W.  C.  Oeake,  for  the  State. 

MoNTooMEBY,  C.  J. — ^Appellant  was  convicted  upon  a 
charge  of  burglary  and  grand  larceny. 

The  first  alleged  error  presented  for  consideration  is  the 

appointment  of  Wilbom  Wilson,  an  attorney,  as  special 

judge,  over  the  objection  of  appellant.    A  change  of 

1.  venue  was  taken  from  the  regular  judge  of  the 
Criminal  Court  of  Marion  county,  and  Mr.  Wilson 
was  appointed  to  try  the  cause.  Appellant  objected  at  the 
time  to  the  appointment,  and  filed  affidavits  setting  forth 
the  grounds  of  his  objection.  It  is  insisted  by  the  State 
that  these  affidavits  must  be  disregarded,  because  not 
brought  into  the  record  by  a  bill  of  exceptions.  This  con- 
tention must  be  sustained.  Compton  v.  State  (1883),  89 
Ind.  338;  Siebert  v.  State  (1884),  95  Ind.  471;  Ewbank'e 
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Manual,  §26.  The  .court,  however,  heard  oral  evidence 
upon  the  question  raised  by  appellant's  objection  to  the  ap- 
pointment of  Mr.  Wilson  as  special  judge,  and  this  evidence 
has  been  properly  brought  into  the  record  by  a  special  bill 
of  exceptions. 

Appellant's  wife  testified  that  after  her  husband's  arrest 
she  went  to  Mr.  Wilson's  office  and  talked  to  him  about  de- 
fending appellant — told  him  how  it  was,  and  what  he  was 
arrested  for,  and  wanted  to  know  his  fee.  Mr.  Wilson  tele- 
phoned over  to  the  criminal  court,  and  learned  that  appel- 
lant was  arrested  for  stealing  goods.  He  asked  if  she  had 
any  money,  and  she  said,  "No,"  and  he  said  he  would  go 
and  see  about  it,  and  see  appellant,  and  see  how  hard  he 
would  have  to  fight,  before  fixing  his  charge. 

Appellant  testified  that  Mr.  Wilson  came  to  the  jail  and 
told  him  that  his  wife  had  been  over  talking  to  him,  and 
asked  if  he  had  an  attorney,  and  said  he  would  like  to  have 
the  case,  and,  believing  that  his  father  had  already  hired 
him,  appellant  said  it  would  be  alright 

Mr.  Wilson  testified  that  he  had  no  employment,  but  that 
Mrs.  Juliana  came  to  his  office  and  said  her  husband  had 
been  arrested  for  receiving  stolen  goods  and  had  no  attor- 
ney; that  she  did  not  appear  to  know  whether  he  had  been 
tried  in  the  police  court,  but  spoke  of  the  grand  jury,  and 
he  then  called  up  the  criminal  court  and  was  informed  that 
appellant  had  been  indicted,  and  was  charged  with  grand 
larceny  and  burglary ;  that  he  then  went  to  the  court-house 
and  examined  the  indictment,  and  there  saw  that  Mr.  Little 
appeared  as  attorney  for  appellant,  and  then  went  to  the 
jail  and  asked  appellant  whether  he  had  an  attorney,  and 
he  said  ''yes,"  and  that  his  father  had  employed  one,  and 
he  did  not  care  to  employ  an  additional  attorney  in  the  case ; 
that  no  fee  was  agreed  upon,  but  Mrs.  Juliana  said  she 
would  get  the  money  for  the  fee  from  her  friends  if  he 
would  let  her  know  the  amount,  but,  on  being  informed  that 
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Mr.  Little  was  employed,  the  matter  was  dropped.  He  did 
not  go  into  the  details  of  the  case,  and  on  being  asked  as  to 
his  experience  told  Mrs.  Juliana  that  his  success  had  been 
good.  Mr.  Wilson  further  stated  that  he  had  not  formed  or 
expressed  an  opinion  and  had  no  interest  in  the  case. 

Upon  these  facts  appellant  objected  to  the  appointment 
of  Mr.  Wilson  as  special  judge,  and  the  court  overruled  such 
objection  and  appellant  excepted. 

A  change  of  venue  from  the  judge  of  a  court  may  be 
demanded  upon  an  affidavit  alleging  his  bias  and 

2.  prejudice  against  the  defendant,  as  was  done  in  this 
case.     §1838  Burns  1901,  §1769  R.  S.  .1881. 

When  a  change  of  venue  has  been  taken  from  the  judge, 

he  may  call   any  other  judge   of  any  circuit,   criminal, 

superior,  or  other  court  of  general  jurisdiction,  or 

3.  any  judge  of  the  Supreme  Court,  to  preside  in  such 
case  and  try  the  same ;  and,  if,  in  such  case,  it  shall 

be  difficult,  in  the  opinion  of  the  court,  for  any  cause,  to 
procure  the  attendance  of  any  such  judge,  the  court  may,  to 
prevent  delay,  appoint  any  competent  and  disinterested 
attorney  of  the  State,  in  good  standing,  to  act  as  judge  in 
said  cause.  §1839  Burns  1901,  §1770  R.  S.  1881.  The 
selection  of  an  attorney  instead  of  a  regular  judge  of  some 
other  court  rests  in  the  discretion  of  the  judge  from  whom 
the  change  is  taken,  and  no  claim  in  this  case  is  made  that 
the  judge  abused  his  discretion  in  this  respect,  but  the  ques- 
tion presented  is  whether  the  attorney  chosen  was  "compe- 
tent and  disinterested"  within  the  meaning  of  the  law.  The 
question   presented   is   important,    and   affects  not 

4.  only  the  rights  of  this  appellant,  but  also  the  inter- 
ests of  the  State  and  of  society  in  general.     The 

State  is  gravely  concerned  in  maintaining  the  impartiality 
and  disinterestedness  of  its  courts. 

It  was  made  to  appear  that  the  attorney  appointed  as 
special  judge  in  the  case  had  been  approached  and  consulted, 
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with  a  view  to  employment  as  an  attorney  in  the 

5.  case,  by  the  wife  of  appellant     What  was  said  be- 
tween the  wife  and  the  attorney  in  that  connection 

is  but  meagerly  given,  but  it  was  privileged,  and  ordinarily 
cannot  be  inquired  into  or  revealed.  No  contract  of  em- 
ployment was  closed  at  the  time,  for  the  want  of  sufficient 
facts  upon  which  to  fix  the  fee.  The  attorney,  with  a  view 
to  employment  and  to  a  proper  adjustment  of  his 

6.  charges,  examined  the  indictment,  and  held  an  in- 
terview with  appellant.  The  relation  existing  be- 
tween appellant  and  the  attorney  during  this  interview  was 
confidential,  and  what  was  said  was  and  should  be  privi- 
leged. Their  statements  as  to  what  was  said  are  not  in 
accord,  but  it  is  immaterial  whether  his  proffered  services 
as  such  attorney  were  accepted  or  declined  by  appellant,  or 
whether  he  dropped  the  matter  because  a  particular  attorney 
abeady  appeared  of  record  as  appellant's  attorney  in  the 
case.  The  question  under  consideration  cannot  be  decided 
by  the  test  that  no  employment  was  actually  consummated, 
nor  by  an  inquiry  as  to  what  particular  facts  concerning  his 
defense  were  communicated  to  the  attorney  by  the  appellant 
and  his  wife,  in  a  confidential  way.  The  attorney  volun- 
tarily set  about  to  ascertain  the  facts  necessary  to  a  defense 
of  the  accused,  and  put  himself  into  confidential  relations 
with  the  appellant  and  one  speaking  in  his  interests,  and 
upon  this  showing  he  should  be  held  incompetent  to  ^it  as 
judge  in  the  case,  without  attempting  to  determine  the 
exact  limits  of  his  knowledge  of  the  facts  involved  or  their 
probable  effect  upon  his  mind.  If  a  full  disclosure  were 
made  by  a  defendant  under  the  circumstances  shown,  as 
might  and  should  be  done,  some  bias  for  or  against  him 
might  naturally  result.  No  man  with  a  like  opportunity  to 
become  familiar  with  the  facts  would  knowingly  be  ac- 
cepted to  serve  as  one  of  a  panel  of  twelve  jurors.  It  is 
equally  clear  that  the  one  man  who  may  be  the  sole  judge 
of  the  guilt  of  the  accused  should  be  held  incompetent  to 
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preside  upon  the  trial  of  the  case.  If,  as  stated  by  the 
attorney,  his  services  were  declined  in  favor  of  another,  and 
possibly  a  rival  in  business,  the  chances  of  a  lingering  bias 
against  the  accused  might  be  increased.  If,  on  the  other 
hand,  he  was  much  impressed  by  the  facts  communicated 
tending  to  establish  innocence,  he  might  be  biased  against 
the  cause  of  the  State.  In  either  case,  if  the  facts  were 
known  to  both  parties,  neither  could  feel  that  confidence  in 
and  respect  for  the  court  which  it  is  the  policy  of  the  law 
to  secure  and  maintain.  The  principle  applicable  has  been 
forcibly  and  aptly  stated  in  the  case  of  Oakley  v.  Aspin- 
wall  (1850),  3  Comst.  (N.  Y.)  547,  in  which  it  was  said: 
"The  first  idea  in  the  administration  of  justice  is  that  a 
judge  must  necessarily  be  free  from  all  bias  and  partiality. 
*  *  *  Mankind  are  so  agreed  in  this  principle,  that 
any  departure  from  it  shocks  their  common  sense  and  senti- 
ment of  justice.  *  *  *  It  is  the  design  of  the  law  to 
maintain  the  purity  and  impartiality  of  the  courts,  and  to 
insure  for  their  decisions  the  respect  and  confidence  of  the 
community.  Their  judgments  become  precedents  which 
control  the  determination  of  subsequent  cases;  and  it  is 
important,  in  that  respect,  that  their  decisions  should  be 
free  from  all  bias.  After  securing  wisdom  and  impartial- 
ity in  their  judgments,  it  is  of  great  importance  that  the 
courts  should  be  free  from  reproach  or  the  suspicion  of 
unfairness.  The  party  may  be  interested  only  that  his 
particular  suit  should  be  justly  determined ;  but  the  State, 
the  community,  is  concerned  not  only  for  that,  but  that  the 
judiciary  shall  enjoy  an  elevated  rank  in  the  estimation  of 
mankind." 

In  the  case  of  Siate,  ex  rel,  v.  Hooker  (1894),  34  Fla, 
25,  15  South.  581,  25  L.  R.  A.  114,  the  supreme  court  of 
Florida  said :  "The  law  w^hich  disqualifies  a  judge  who  has 
been  of  counsel  in  the  case  intends  that  no  judge  shall  pre- 
side in  a  case  in  which  he  is  not  wholly  free,  disinterested, 
impartial,  and   independent.     The  great  principle  should 
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not  have  a  narrow  or  technical  construction,  but  should  be 
applied  to  all  classes  of  cases  where  a  judicial  officer  is 
called  upon  to  decide  controversies  between  the  people/' 
See,  also,  Hall  v.  Thayer  (18.70),  105  Mass,  219,  7  Am. 
Rep.  513. 

This  court  has  very  appropriately  said :    "Judges  are  by 

no  means  free  from  the  infirmities  of  human  nature,  and, 

therefore,  it  seems  to  us,  that  a  proper  respect  for 

7.  the  high  positions  they  are  called  upon  to  fill  should 
induce  them  to  avoid  even  a  cause  for  suspicion  of 

bias  or  prejudice,  in  the  discharge  of  their  judicial  duties." 
Joyce  V.  Whitney  (1877),  57  Ind.  550,  554.  Other  illus- 
trative cases  in  this  State  are:  Leonard  v,  Blair  (1877), 
59  Ind.  510;  Fechheimer  v.  Washington  (1881),  77  Ind. 
366;  Chicago,  etc.,  R.  Co.  v.  Summers  (1887),  113  Ind. 
10;  Waterman  v.  Morgan  (1888),  114  Ind.  237;  Lillie  v. 
Trentman  (1891),  130  Ind.  16;  Winters  v.  Coons  (1904), 
162  Ind.  26. 

In  the  case  of  Moses  v.  Julian  (1863),  45  N.  H.  52,  84 

Am.  Dec.  114,  a  great  many  authorities  upon  the  general 

subject  of  the  disqualification  of  judges  are  gath- 

8.  ered,  and  the  court,  borrowing  in  substance  from  a 
writer  cited,  said :    "The  most  perfect  integrity  that 

can  be  in  judges  is  no  hindrance  why  the  parties,  who  have 
causes  depending  before  them,  may  not  challenge  them,  or 
except  against  them,  and  why  they  ought  not,  of  their  ovm 
accord,  to  abstain  from  hearing  causes  in  which  they  may 
have  some  interest,  or  where  there  may  be  some  just  ground 
for  suspecting  them,  * .  *  *  for  although  a  judge  may 
be  above  the  weakness  of  suffering  himself  to  be  biased  or 
corrupted,  and  may  have  resolution  enough  to  render 
justice  against  his  own  relations,  and  in  the  other  cases 
wliere  it  may  be  lawful  for  the  parties  to  except  against 
the  judges,  yet  they  ought  to  mistrust  themselves,  and  not 
draw  upon  themselves  the  just  reproach  of  a  rash  proceed- 
ing.".    The  declarations  quoted  were  made  in  cases  in- 
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volving  the  action  of  judges  regularly  chosen  for  the  posi- 
tion, and  assuredly  the  doctrine  should  not  be  less  strict  in 
case  of  the  appointment  of  an  attorney  as  special  judge, 
with  the  entire  bar  of  the  State  from  which  to  choose. 

It  is  our  conclusion  that  Mr.  Wilson  was  upon  the  facts 
disclosed  incompetent  to  act  as  judge  in  the  case,  and  that 
the  court  erred  in  making  his  appointment  over  the  objec- 
tion. 

The  judgment  is  reversed,  and  the  cause  is  remanded 
with  instructions  to  set  aside  the  appointment  of  the  special 
judge,  and  for  further  proceedings. 


American  Express  Company  v.  The  State. 

[No.  20,664.    Piled  November  27,  1906.] 
Appeal  and   Error. — Answer. — Sustaining  Demurrer  to  Paror 
graph. — Facts  Provable  Under  Another. — It  is  harmless  error 
to  sustain  a  demurrer  to  a  paragraph  of  answer  whose  facts 
are  provable  under  another  paragraph. 

From  Monroe  Circuit  Court ;  James  B.  Wilson^  Judge. 

Action  by  the  State  of  Indiana  against  the  American 
Express  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed, 

J.  E.  Henley  and  Baker  &  Daniels,  for  appellant. 

Robert  G.  Miller,  Arthur  M.  Hadley  and  Brooks  & 
Brooks,  for  appellee. 

Monks,  J. — This  action  was  brought  by  the  State 
against  appellant  to  recover  the  penalty  of  $500  for  an 
alleged  violation  of  certain  provisions  of  the  act  of  March 
7,  1901  (Acts  1901,  p.  149,  §§3312b-3312f  Bums  1901). 
An  answer  in  six  paragraphs  was  filed.  Appellee's  de- 
murrer for  want  of  facts  was  sustained  to  the  second,  third, 
fourth,  fifth,  and  sixth  paragraphs  of  said  answer. 

A  trial  of  said  cause  resulted  in  a  special  finding  and 
judgment  in  favor  of  appellee  for  $500  and  costs. 
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If  the  second,  fifth,  and  sixth  paragraphs  were  each  suf- 
ficient to  withstand  the  demurrer  for  want  of  facts,  a  ques- 
tion we  need  not  and  do  not  decide,  it  was  because  each  of 
said  paragraphs  was  good  as  an  argumentative  denial.  All 
the  evidence,  if  any,  admissible  under  said  paragraphs  of 
answer  was  admissible  under  the  first  paragraph  of  said 
answer,  which  was  a  general  denial.  It  follows  that  the 
error,  if  any,  in  sustaining  the  demurrer  to  said  second, 
fifth,  and  sixth  paragraphs  of  answer  was  harmless.  Tomr 
Jmson  V.  Bainaka  (1904),  163  Ind.  112,  115,  116,  and 
cases  cited. 

The  questions  presented  in  this  case  are  substantially  the 
same  as  those  involved  and  decided  in  Adams  Express  Co. 
V.  State  (1903),  161  Ind.  328;  American  Express  Co.  v. 
Southern  Ind,  Express  Co.  (1906),  ante,  292,  and  Amer- 
ican Express  Co.  v.  State  (1906),  ante,  319,  and  upon  the 
authority  of  those  cases  this  case  is  affirmed. 


Johnson  et  al.  v.  Knudson-Meroer  Company. 

[No.  20,859.     Piled  November  27,  1906.] 

1.  Pleading. — Reply. — Judgment. — Res  Judicata. — Essentials. — 
A  reply  of  former  adjudication  must  show  (1)  that  the  former 
judgement  was  rendered  by  a  court  having  jurisdiction,  (2) 
that  the  matter  in  issue  in  the  present  suit  was  or  might  have 
been  adjudicated  in  such  former  suit,  (3)  that  the  parties  to 
the  issue  were  the  same,  and  (4)  that  the  judgment  rendered 
was  on  the  merits,    p.  431. 

2.  Same. — Reply. — Sufficiency. — Judgment. — Res  Judicata. — Par- 
ties.— Identity. — To  an  answer  of  want  of  consideration  of  the 
note  sued  upon,  a  reply  showing  that  the  present  defendant 
was  ''one  of  the  defendants''  in  a  former  suit;  that  an  issue 
in  such  suit  involved  the  question  whether  such  note  was 
founded  upon  a  sufficient  consideration;  that  such  issue  was 
decided  in  favor  of  the  present  plaintiff,  sufficiently  shows  that 
the  parties  were  the  same.    p.  432. 

3.  Judgment.  —  Res  Judicata.  —  Subject^Matter. — Parties. — Is- 
sues.— To  constitute  a  prior  judgment  res  Judicata  the  subject- 
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matter  of  the  particular  issue  in  the  pending  suit  must  be  the 
same  as  in  the  prior  suit,  and  the  parties,  or  their  privies,  to 
the  present  suit  must  have  been  adverse  parties  to  such  issue 
in  the  prior  suit.    p.  432. 

4.  Judgment. — Res  Judicata. — Issues. — Teat. — To  constitute  a 
prior  judgment  res  judicata  the  particular  issue  in  the  present 
suit  must  have  been  determined  in  the  prior  suit,  the  test  being 
whether  the  same  evidence  would  sustain  both  the  present  and 
former  issues,  difference  in  the  form  of  the  suits  being  im- 
material,   p.  432. 

6.  Pl£ADlNG. — Reply. — Res  Judicata. — Parties. — Bills  and  Notes. 
— Consideration. — Principal  and  Surety. — A  reply  of  former 
adjudication,  against  the  principal  and  surety  on  a  note^  show- 
ing that  the  question  of  the  consideraiton  of  the  note  sued 
upon  had  been  in  issue  between  the  present  plaintiff  and  the 
principal  on  said  note  and  decided  in  favor  of  the  present  plain- 
tiff, is  good  as  against  such  principal  and  his  surety,  where 
the  reply  shows  that  such  other  defendant  was  a  surety, 
p.  433. 

6.  Same.  —  Reply.  —  Former  Adjudication.  —  Subject-Matter. — 
Identity. — To  an  answer  of  want  of  consideration  of  the  note 
sued  upon,  a  reply  that  such  issue  was  litigated  and  determined 
in  plaintiff's  favor,  on  the  merits,  in  a  prior  suit,  sufficiently 
identifies  the  subject-matter  of  the  former  suit.    p.  433. 

7.  Same. — Reply. — Former  Adjudication. — Record  of  Former 
Suit. — A  reply  of  former  adjudication  does  not  need  to  set  out 
a  copy  of  the  record  of  the  former  suit.    p.  434. 

From  Huntington  Circuit  Court;  /.  Fred.  France,  Spe- 
cial Judge. 

Action  by  the  Knudson-Mercer  Company  against  Albert 
G.  Johnson  and  another.  From  a  judgment  for  plaintiff, 
defendants  appeal.  Transferred  from  Appellate  Court 
under  §1337u  Bums  1901,  Acts  1901,  p.  590.     Affirmed. 

T.  0.  Smith,  C.  W.  Waikins  and  A.  0.  Johnson,  in  pro. 
per.,  for  appellants. 

W.  D.  Hamer,  for  appellee. 

Hadley,  J. — Appellee  sued  appellants  for  a  balance  due 
on  a  promissory  note.     The  answer  sets  up  that  the  note. 
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in  excess  of  the  amount  already  paid  thereon,  was  without 
consideration.  To  this  answer  the  plaintiff  replied  that 
"the  consideration  of  the  note  sued  on  in  this  action  was 
an  issue  in  a  suit  in  said  Huntington  Circuit  Court, 
being  cause  Wo.  8,864,  wherein  this  plaintiff  was  the  plain- 
tiff, and  the  defendant  Albert  G.  Johnson  one  of  the  de- 
fendants therein;  that  said  suit  involved  an  accounting 
of  a  series  of  transactions  between  this  plaintiff  and  the 
defendant  Albert  G.  Johnson ;  that  said  Albert  G.  Johnson 
claimed  and  was  awarded  credit  in  that  suit  for  the  note 
sued  on  in  this  action,  and  the  consideration  of  said  note 
was  made  an  issue  in  said  suit  between  this  plaintiff  and 
said  defendant  Albert  G.  Johnson,  and  said  issue  was 
heard  and  determined  in  said  cause  No.  8,864  in  favor  of 
the  plaintiff,  and  on  March  29,  1904,  judgment  was  ren- 
dered in  said  cause  in  favor  of  this  plaintiff  on  the  merits 
of  said  issue,  and  said  issue  is  in  full  force  and  remains 
unappealed  from;  that  Elias  H.  Coss,  a  defendant  in  this 
action,  is  surety  only  for  the  defendant  Albert  G.  John- 
son." To  this  paragraph  of  the  reply  defendant's  demurrer 
was  overruled,  and  this  action  of  the  court  presents  the 
only  question  for  decision. 

Under  the  approved  practice  in  this  State  a  plea  of 
former   adjudication  must  show:     (1)    That  the  former 

judgment  was  rendered  by  a  court  of  competent 
1.     jurisdiction;  (2)  that  the  matter  now  in  issue  was, 

or  might  have  been,  determined  in  the  former  suit; 
(3)  that  the  particular  controversy  adjudicated  in  the 
former  suit  was  between  the  parties  to  the  present  suit ;  (4) 
that  the  judgment  in  the  former  suit  was  rendered  on  the 
merits.  1  Works'  Practice,  §605;  9  Ency.  PI.  and  Pr., 
619;  Jon^  v.  Vert  (1889),  121  Ind.  140,  16  Am.  St.  379; 
Chicago,  etc.,  B.  Co.  v.  State,  ex  rel.  (1899),  153  Ind. 
134;  State,  ex  rel,  v.  Page   (1878),  63  Ind.  209,  212; 
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2  Van  Fleet,  Former  Adjudication,  p.  1327;  6  Current 
Law,  1616. 

Appellant  Johnson's  first  objection  to  the  reply  is  that  it 

does  not  show  that  the  parties  in  the  former  suit  were  the 

same  as  in  this.    The  averment  is  that  "the  defend- 

2.  ant  Albert  G.   Johnson,  of  this  suit,  was  one  of 
the  defendants"  in  the  former  suit.    But  this  is  not 

all  that  is  averred.  The  plea  continues,  "that  said  suit 
involved  an  accounting  of  a  series  of  transactions  between 
the  plaintiff  and  said  defendant  Johnson,  wherein  Johnson 
claimed  and  was  awarded  credit  in  that  suit  for  the  note 
sued  on  in  this  action,  and  the  consideration  of  said  note 
was  made  an  issue  in  said  suit  between  this  plaintiff  and 
said  Johnson,"  and  that  codefendant  Coss  was  only  surety 
on  said  note  for  Johnson.     This  was  sufiicient. 

The  expression  often  found  in  the  books,  that  the  sub- 
ject-matter of  the  two  suits  must  be  the  same,  and  the 
controversy    between    the    same    parties    or    their 

3.  privies,  is  true  in  this  State  with  some  limitation. 
The  subject-matter  of  the  particular  issue  must  be 

identical,  and  the  parties  or  their  privies  to  the  pending 
suit  must  have  been  adverse  parties  to  the  same  issue  in  the 
former  suit,  but  it  is  not  important  that  the  parties  to 
the  two  suits  shall  be  the  same.  Richardson  v.  Jones 
(1877),  58  Ind.  240;  1  Works'  Practice,  §605;  Wilson  v. 
Buell  (1889),  117  Ind.  315;  Board,  etc.,  v.  Beaver 
(1901),  156  Ind.  450,  and  cases  cited;  Davenport  v.  Bar- 
nett  (1875),  51  Ind.  329,  333;  Ftnley  v.  Cathcart  (1898), 
149  Ind.  470,  63  Am.  St.  292;  State,  ex  rel,  v.  Krug 
(1884),  94  Ind.  366,  370;  Greenup  v.  Crooks  (1875),  50 
Ind.  410. 

Neither  is  it  essential  to  a  sufiicient  plea  of  former  recov- 
ery that  the  plea  should  show  that  the  former  suit 

4.  was  the  same.     It  is  enough  to  show  that  the  par- 
ticular controversy  was  in  issue,  and  judicially  de- 
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tennined  between  the  parties  to  the  present  suit  "The  best 
and  most  invariable  test  as  to  whether  a  former  judgment 
is  a  bar,"  says  a  distinguished  author,  "is  to  inquire 
whether  the  same  evidence  will  sustain  both  the  present 
and  the  former  action.  If  this  identity  of  evidence  be 
found  it  will  make  no  difference  that  the  form  of  the  two 
actions  is  not  the  same."  1  Freeman,  Judgments  (4th  ed.), 
§259,  and  many  cases  collated.  See,  also,  Hereth  v.  Yandes 
(1870),  34  Ind.  102;  Campbell  v.  Cross  (1872),  39  Ind. 
155;  Reeves  v.  Plough  (1874),  46  Ind.  350;  Turner  v. 
Allen  (1879),  66  Ind.  252;  Green  v.  Olynn  (1880),  71 
Ind.  336;  McCarty  v.  Ktnsey  (1900),  154  Ind.  447;  Wil- 
son V.  Buell,  supra. 

The  weakness  suggested  by  the  averment  that  the  de- 
fendant Johnson  was  one  of  the  defendants  in  the  former 
case  is  overcome  by  the  subsequent  allegation  that 
6.     the  note  sued  on  in  the  present  action  and  the  con- 
sideration thereof  were  in  issue  in  said  former  suit 
between  the  plaintiff  and  said  Johnson,  and  decided  in 
favor  of  this  plaintiff.     The  appearance  of  the  name  of 
Elias  H.  Coss  on  the  note,  and  as  a  defendant,  is  sufficiently 
explained  by  the  averment  that  Coss  was  surety,  only,  for 
Johnson  on  said  note.    Johnson  being  the  principal,  he  was 
the   real   party   to   the   issue.      Andreas  v.    School  Dist, 
(1904),  138  Mich.  54,  100  N.  W.  1021;  5  Current  Law, 
1510. 

A  further  objection  to  the  reply  is  that  the  subject- 
matter  of  the  former  suit  is  not  sufficiently  identified.    We 
think  otherwise.     The  present  cause  is  an  ordinary 
6.     action  on  a  promissory  note.     The  answer  is  no 
consideration.     The  reply  is  that  the  note  in  suit 
and  the  consideration  thereof  were  in  issue  in  the  former 
suit,  and  said  issue  was  heard  in  said  cause  and  deter- 
mined in  favor  of  this  plaintiff,  and  judgment  rendered 
thereon  in  favor  of  the  plaintiff  on  the  merits. 

Vol.  167—28 
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It  is  also  contended  that  the  reply  should  have  been 

accompanied  with  the  record  of  the  former  suit. 

7,     This  was  unnecessary.     McCarty  v.  Kinsey,  supra; 

Wilson  y.  Vance  (1877),  55  Ind.  684;  Richardson 

V.  Jones,  supra. 

We  think  the  reply  was  good. 
Appellee  has  filed  no  brief. 
Judgment  afl&rmed. 


Kunkle  v.  Abell  et  al. 


fill  [No.  20,891.     Filed  December  11,  1906.] 

-i?!'  1.  Constitutional  Law.— Intoxicating  Liquors.— Lieeme. — Re- 
monstrance.— The  act  of  1905  (Acts  1905,  p.  7,  S7283i  Bums 
1905),  providing  for  the  prevention  of  the  granting  of  a 
license  in  townships  or  city  wards  by  the  filing  of  a  remon- 
strance by  a  majority  of  the  voters  of  such  townships  or  city 
wards,  is  constitutional.  Cain  v.  Allen^  168  Ind.  — ,  followed, 
p.  436. 

2.  Statutos. — Reenactment  of,  after  Judicial  Construction. — 
Presumptions. — The  reenactment  of  a  provision  in  an  act, 
after  a  judicial  construction  has  been  given  thereto,  raises  a 
presumption  that  the  legislature  intended  the  reenacted  pro- 
vision to  receive  the  same  construction  as  the  prior  one.    p.  437. 

8.  Same. — Intoxicating  Liquors. — Remxmstrance. — Number  of 
Voters.— How  Determined. — The  act  of  1905  (Acts  1905,  p.  7, 
§7283i  Bums  1905) ,  providing  that  the  number  of  voters  neces- 
sary to  a  successful  remonstrance  against  the  granting  of  a 
license  to  retail  intoxicating  liquors  shall  be  a  majority  of  the 
aggregate  number  of  votes  cast  for  any  of  the  candidates  "for 
any  office  at  the  last  election  preceding  the  filing  of  such  re- 
monstrance," refers  to  the  last  preceding  general  and  not  spe- 
cial election,    p.  438. 

4.  Same. — Intoxicating  Liquors. — Remonstrance. — Number  of 
Voters  Required.— Under  §72831  Bums  1905,  Acts  1905,  p.  7, 
the  number  of  remonstrants  necessary  successfully  to  oppose 
the  granting  of  a  license  to  retail  intoxicating  liquors  consists 
of  the  majority  of  the  aggregate  votes  received  by  all  candi- 
dates for  any  office  voted  for  at  the  last  general  election  held 
in  the  township  or  city  ward.     p.  438. 
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5.  Intoxicating  Liquors. —  License. —  Application. —  Remon- 
strance,— Practice. — An  applicant  for  a  license  to  retail  intoxi- 
cating liquors  is  entitled  to  a  trial  as  to  the  sufficiency  of  his 
application  and  as  to  the  validity  of  a  remonstrance  filed 
against  the  granting  of  such  license,  though  such  remon- 
strance was  filed  at  a  previous  term  of  the  commissioners' 
court  and  by  them  adjudged  sufficient  to  bar  all  applicants, 
p.  440. 

From  Pike  Circuit  Court;  E.  A.  Ely,  Judge. 

Application  by  John  E.  Kunkle,  against  which  Theodore 
Abell  and  others  remonstrate.  From  a  judgment  for  re- 
monstrators,  the  applicant  appeals.    Reversed, 

E.  P.  Richardson  and  A.  H.  Taylor,  for  appellant. 

Samuel  E.  Dillin,  J.  W.  Brumfield  and  Frank  Ely,  for 
appellees. 

JoBDAN,  J. — ^This  proceeding  was  instituted  by  appel- 
lant's applying  to  the  board  of  commissioners  of  Pike 
county,.  Indiana,  at  its  regular  October  session,  1905,  for  a 
license  to  sell  intoxicating  liquors,  in  the  town  of  Peters- 
burg, Washington  township,  in  said  county.  It  is  dis- 
closed that  three  days  before  the  beginning  of  the  June  ses- 
sion, 1905,  of  the  board  of  commissioners  of  said  county, 
a  general  remonstrance  under  section  nine  of  the  Nicholson 
law,  as  amended  by  the  act  of  1905  (Acts  1905,  p.  7, 
§7283i  Bums  1905),  purporting  to  be  signed  by  a  majority 
of  the  legal  voters  of  the  township,  was  filed  with  the 
county  auditor.  This  remonstrance  was  against  granting 
a  license  to  any  and  all  persons  to  sell  intoxicating  liquors 
in  said  township.  At  said  June  session  the  board  of  com- 
missioners, in  the  absence  of  the  making  of  any  applica- 
tion at  that  session  for  a  license  to  sell  intoxicating  liquors 
in  said  township,  assumed  jurisdiction  over  the  remon- 
strance in  question,  and  thereupon  adjudged  that  it  had 
been  seasonably  filed,  and  at  the  time  of  its  filing  had  been 
signed  by  a  majority  of  the  legal  voters  of  Washington 
township.  It  is  also  disclosed  that  a  remonstrance  against 
appellant,  as  authorized  by  §7278  Burns  1901,  §5314  R. 
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S.  1881,  alleging  his  unfitness  to  be  intrusted  with  a  license 
to  sell  intoxicating  liquors,  was  filed  at  the  October  term, 
1905,  of  the  board  of  commissioners,  but  there  is  nothing 
in  the  record  to  show  that  it  was  given  any  consideration. 
Appellant's  application  herein  for  a  license  was  at  said 
October  session,  1905,  denied  by  the  board  of  commission- 
ers, solely  upon  the  grounds  that  the  filing  of  the  general 
remonstrance  in  question,  and  the  judgment  of  the  board 
entered  thereon  at  the  June  session,  1905,  deprived  the 
board  of  all  jurisdiction  in  the  matter  of  an  application 
for  license  thereafter  made.  From  this  decision  appellant 
appealed  to  the  Pike  Circuit  Court  The  latter  court  ap- 
pears to  have  concurred  in  the  ruling  of  the  board  of  com- 
missioners, and  upon  the  same  grounds  held  and  adjudged 
that  the  application  be  dismissed,  and  that  appellant  take 
nothing  by  his  proceedings,  and  rendered  judgment  against 
him  for  costs.  From  this  judgment  he  has  appealed  to  this 
court;  and  under  his  assignment  of  errors  calls  in  question 
the  ruling  of  the  court  in  dismissing  his  application.  He 
also  assails  the  constitutional  validity  of  the  amendatory 
act  of  1905,  supra,  and  asks  that  under  the  facts  in  this 
case  the  meaning  of  the  phrase  or  provision  therein,  "at 
the  last  election  preceding  the  filing  of  such  remonstrance/' 
be  construed. 

The  constitutional  validity  of  the  act  in  question  and  the 
right  of  the  board  of  commissioners,  under  the  circum- 
stances,   to   assume    jurisdiction   over   the   remon- 

1.  strance  at  its  Jime  session,  1905,  were  questions 
which  were  considered  and  determined  in  the  ap- 
peal of  Cain  v.  Allen  (1907),  168  Ind.  — y  and  the  holding 
therein  upon  these  questions  must  rule  in  the  case  at  bar. 
It  appears  from  the  facts  herein  that  on  May  20,  1905,  a 
special  election  was  held  in  the  first  congressional  district, 
of  which  Pike  county  forms  a  part,  for  the  election  of  a 
congressman  to  fill  a  vacancy  which  had  occurred  since  the 
general  election  in  1904.    The  greatest  aggregate  vote  cast 


Digitized  by 


Google 


NOVEMBER  TERM,  1906.  437 

Kunkle  v.  Abell— 167  Ind.  434. 

at  said  special  election  in  Washington  township,  in  said 
county,  for  the  candidates  for  the  oflSce  of  representative  in 
the  congress  of  the  United  States  for  said  district  was  813. 
It  is  disclosed  that  at  the  general  November  election,  1904, 
the  greatest  aggregate  vote  cast  in  said  township  for  candi- 
dates for  any  office  was  for  the  several  candidates  for 
Governor,  and  amounted  to  1,161  votes.  The  remonstrance, 
as  shown,  was  signed  at  the  time  of  its  filing  by  439  per- 
sons, who  purported  to  be  legal  voters.  It  is  apparent  that 
this  number  was  a  majority  of  813,  the  greatest  aggregate 
vote  cast  in  said  township  at  said  special  election  for  can- 
didates for  congress,  but  it  falls  short  of  being  a  majority 
of  1,161,  the  greatest  aggregate  vote  cast  at  the  general 
November  election  in  1904  for  all  of  the  candidates  for 
Governor.  Counsel  for  appellant,  under  the  circumstances, 
insist  that  under  section  nine  as  amended  the  1,161  votes 
is  the  standard  by  which  the  number  of  voters  necessary 
to  sign  the  remonstrance  must  be  measured  or  tested. 
Counsel  for  appellees,  however,  contend  that  the  election 
referred  to  in  section  nine  as  amended  means  any  election, 
either  general  or  special,  at  which  some  public  oflScer  or 
officers  are  to  be  elected.  It  is  evident,  therefore,  that  un- 
der the  facts  and  contention  of  the  respective  counsel  the 
question  is  involved  in  regard  to  the  interpretation  of  the 
meaning  of  the  phrase  or  provision  "at  the  last  election 
preceding  the  filing  of  such  remonstrance."  This  same 
phrase  was  contained  in  section  nine  as  it  originally  stood, 
and,  prior  to  its  amendment  by  the  act  of  1905,  supra, 
had  been  construed  by  this  court  in  the  appeal  of  Massey  v. 
Dufdap  (1896),  146  Ind.  350,  357. 

In  the  latter  case,  in  placing  a  construction  or  interpre- 
tation on  the  provision  "at  the  last  election  preceding  the 

filing  of  such  remonstrance,"  we  held  that  in  a 
2.     case  where  an  application  was  made  for  license  to 

sell  intoxicating  liquors  at  some  designated  place  in 
a  township  beyond  the  limits  of  an  incorporated  city  there- 
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in,  the  election  meant  and  intended  by  the  legislature  was 
the  last  general  November  election  preceding  the  filing  of 
the  remonstrance;  that  in  case  of  an  application  to  sell  in 
a  city  ward,  then  the  election  meant  or  contemplated  was 
the  last  general  city  election  preceding  the  filing  of  the 
remonstrance.  The  rule  is  well  settled  that  where  a  stat- 
ute, or  any  part  thereof,  has  been  construed  or  interpreted 
by  the  courts  of  a  state,  and  is  thereafter  reenacted  by  its 
legislature  in  the  same  terms,  or  in  substantially  the  same 
language,  for  the  same  purpose  and  object,  it  will  be  pre- 
sumed that  the  legislature  intended  that  the  law  so  reen- 
acted should  bear  the  same  interpretation  or  construction 
as  was  accorded  by  the  court  to  the  statute,  or  provision 
thereof,  as  the  same  stood  prior  to  the  time  it  was  reenacted, 
unless  the  contrary  is  clearly  disclosed  by  the  language  of 
the  statute.  '  Hilliker  v.  Citizens  8L  R.  Co.  (1899),  152 
Ind.  86;  Board,  etc.,  v.  Conner  (1900),  155  Ind.  484,  and 
authorities  cited ;  Cain  v.  Allen,  supra. 

Guided  by  this  well-recognized  canon  of  interpretation, 

we  must  presume,  nothing  to  the  contrary  appearing,  that 

the  legislature,  by  inserting  and  reenacting  under 

3.  the  amendatory  act  of  1905,  supra,  the  phrase  or 
provision  "at  the  last  election  preceding  the  filing 

of  such  remonstrance,"  intended  that  it  should  bear  the 
same  interpretation  or  construction  given  to  it  by  this  court 
in  the  decision  of  Massey  v.  Dunlap,  supra.  Therefore  the 
provision  in  question  cannot  be  construed  to  include  some 
special  election,  but  must  be  confined  to  a  general  election, 
as  held  in  the  latter  decision. 

It  will  be  observed  that  by  the  amendatory  act  in  ques- 
tion the  word  "greatest"  was  inserted  before  "aggregate" 
and  the  word  "any"  was  substituted  for  ^Tiighest," 

4.  thereby  making  this  part  of  the  section  as  amended 
read:     "The  greatest  aggregate  vote  cast  in  such 

township  or  ward  for  the  candidates  for  any  office,"  instead 
of  "the  aggregate  vote  cast  in  such  township  or  city  ward 
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for  the  candidates  for  the  highest  office,"  as  contained  in 
the  section  as  originally  passed  by  the  legislature.  Conse- 
quently thereunder  the  standard  now  prescribed  by  which 
the  number  of  voters  required  to  sign  a  remonstrance  in  a 
township  must  be  tested  or  measured  is  a  majority  of  the 
greatest  aggregate  vote  cast  for  all  candidates  for  any  par- 
ticular office  at  the  last  preceding  general  November  elec- 
tion. Where  an  application  is  made  for  a  license  to  sell  in 
a  township  outside  of  an  incorporated  city  therein,  the  test 
under  the  section  as  amended  is  not  now  confined  alone  to 
the  abrogate  vote  cast  at  said  general  election  for  all  the 
candidates  for  Governor  or  Secretary  of  State,  as  the  case 
might  be — as  held  in  Massey  v.  Dunlap,  supra — ^but  the 
test  must  be  the  greatest  aggregate  vote  cast  for  all  candi- 
dates for  any  office,  regardless  of  the  rank  of  such  office. 
The  vote  cast  for  candidates  upon  the  state  ticket  is  not 
alone  to  be  the  test ;  but  if  the  greatest  aggregate  vote  cast 
at  the  election  is  for  candidates  upon  either  the  state, 
county,  or  township  ticket,  such  vote,  under  the  circum- 
stances, must  be  the  test  or  standard  by  which  the  required 
number  of  voters  must  be  measured.  The  same  test  must 
control  in  the  event  the  remonstrance  filed  is  a  special  one 
against  some  particular  applicant. 

In  case  a  general  remonstrance  is  filed  against  the  grant- 
ing of  a  license  to  any  person  to  sell  intoxicating  liquors  in 
some  particular  ward  of  a  city,  then  the  number  of  legal 
voters  who  must  sign  such  remonstrance,  under  the  statute 
as  amended,  in  order  to  make  it  effective,  must  at  least 
constitute  a  majority  of  the  greatest  a^regate  or  combined 
vote  cast  in  such  ward  for  all  candidates  for  any  city  office, 
regardless  of  the  rank  of  such  office,  at  the  last  general  city 
election  held  preceding  the  filing  of  the  remonstrance.  If 
the  remonstrance  be  a  special  one  against  granting  a  license 
to  some  particular  applicant  to  sell  intoxicating  liquors  in 
such  ward,  the  required  number  of  remonstrators  must  be 
determined  or  tested  by  the  same  standard.     It  follows, 
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under  the  circumstances,  that  the  trial  court  erred 
5.  in  dismissing  appellant's  application  without  ac- 
cording him  a  hearing  in  such  proceeding.  Cain  v. 
Allen,  supra.  If,  upon  another  trial,  the  court,  upon  the 
evidence,  finds  that  the  general  remonstrance  in  controversy 
was  not  signed  by  the  required  number  of  legal  voters  at 
the  time  of  its  filing,  then  such  remonstrance,  so  far  at 
least  as  it  concerns  appellant  in  this  case,  will  be  of  no 
effect,  and  the  court  can  then  proceed  to  examine  and  de- 
termine whether  appellant  had  given  the  required  notice 
of  his  intention  to  apply  for  a  license.  If  he  has,  a  hear- 
ing or  trial  should  be  had  under  his  application  in  regard 
to  his  fitness  to  be  intrusted  with  a  license  for  the  sale  of 
intoxicating  liquors  at  the  place  where  he  desires  to  sell, 
and  also  a  hearing  should  be  accorded  the  remonstrators, 
in  the  event  they  desire  to  press  the  same,  upon  their  re- 
monstrance filed  before  the  board  under  the  authority  of 
§7278  Bums  1901,  §5314  R.  S.  1881.  Castle  v.  Bell 
(1896),  145  Ind.  8;  Ludwig  v.  Cory  (1902),  158  Ind. 
582. 

For  the  error  of  the  trial  court  in  dismissing  the  appli- 
cation its  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  reinstate  the  case  upon  the  docket,  and 
for  further  proceedings  not  inconsistent  with  this  opinion 
and  the  decision  in  Cain  v.  Allen,  supra. 


POMEROT  ET  AL.  V.  WiMER. 

[No.  20,799.     Filed  June  20,  1906.     Rehearing  denied  December 

11,  1906.] 

1.  Trial. — Instructions. — Legal  Effect  of  Undisputed  Facts. — 
When  Question  for  Jury. — An  instruction  setting  out  the  facts 
constituting  the  business  relations  between  plaintiff  and  de- 
fendant should  not  state  the  legal  effect  of  such  acts  where 
different  inferences  could  reasonably  be  drawn  therefrom,  such 
deduction  being  for  the  jury.    p.  445. 
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2.  Principal  and  Agent. — Agents'  Profits. — When  Belong  to 
Principal, — ^Where  plaintiff  employed  defendant  as  his  agent 
to  sell  his  land,  and,  after  advertising  same,  defendant  failed 
to  make  a  sale,  plaintiff  telling  defendant  after  the  failure  that 
if  he  got  hold  of  a  piece  of  ground  to  sell  on  which  plaintiff 
could  apply  his  land  as  part  pay  to  let  him  know;  and  defend- 
ant offered  plaintiff  a  tract  which  he  and  others  held  for  spec- 
ulative purposes,  telling  him  all  about  the  owners  and  their 
profits  before  the  completion  of  the  sale,  the  plaintiff  cannot, 
after  effecting  the  sale,  recover  from  defendant  and  such  others 
their  profits  in  the  transaction  on  the  theory  that  defendant 
was  his  agent,  and  that  the  others  knew  such  fact  before  such 
sale.    pp.  446,  452. 

3.  Same. — Agent  Buying  from,  or  Selling  to,  Himself. — A  confi- 
dential agent  with  power  to  buy  and  sell  may  not,  without  a 
full  disclosure  to  his  principal,  buy  from,  nor  sell  to  himiself. 
pp.  447,  450. 

4.  Same. — Powers  of  Agents. — Profits. — ^Where  an  alleged  agent 
had  no  power  of  sale,  and  his  employment  consisted  solely  of 
introducing  his  principal  to  a  proposed  purchaser,  the  prin- 
cipal making  or  refusing  to  contract  without  let  or  hindrance, 
such  alleged  agent  cannot,  as  a  matter  of  law,  be  held  to  bear 
such  relation  to  the  principal  as  that  his  profits  derived  from 
the  sale  effected  shall  belong  to  said  principal,    p.  448. 

5.  Appeal  and  Error. — Rehearing. — New  Questions. — Parties, 
on  appeal,  cannot  raise  new  questions  on  a  petition  for  a  re- 
hearing,   p.  449. 

6.  Same. — Briefs. — It  is  not  necessary  for  appellant  in  his  brief 
to  set  out  causes  in  his  motion  for  a  new  trial  which  are 
abandoned,    p.  449. 

7.  Same. — Briefs. — Arrangement. — ^Where  the  motion  for  a  new 
trial  and  the  instructions  complained  of  are  set  out  in  a  con- 
venient place  in  the  brief  and  an  honest  effort  is  shown  to 
comply  with  the  Supreme  Court  rules,  such  brief  will  be  held 
sufficient,    p.  450. 

8.  Principal  and  Agent. — Serving  Two  Masters. — Where  an 
agent's  sole  duty  consists  in  bringing  parties  together,  and  they 
reserve  the  exclusive  power  to  contract,  such  agent  may  serve 
both  and  be  entitled  to  compensation  from  both,  regardless  of 
their  knowledge  of  his  relations,    p.  451. 

9.  Same. — Agent^s  Sale  to  Principal. — ^Where  an  agent's  sole 
duty  is  to  introduce  his  principal  to  a  proposed  purchaser,  such 
agent,  after  disclosure  of  his  interest,  may  sell  directly  to  such 
principal,  and  be  ^titled  also  to  his  commission  as  agent. 
p.  452. 
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From  Dekalb  Circuit  Court;  C.  W.  Watkins,  Special 
Judge. 

Action  by  John  Wimer  against  James  E.  Pomeroy  and 
others.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Transferred  from  Appellate  Court  under  §1337u  Burns 
1901,  Acts  1901,  p.  590.    Reversed. 

E,  V.  Harris,  D.  M.  Link  and  Marshall,  McNagny  & 
Clugston,  for  appellants. 

P.  V.  Hoffman  and  Brovm  &  West,  for  appellee. 

TTadley,  J. — In  the  spring  of  1902  appellee  owned 
twenty-one  acres  of  land  near  the  city  of  Auburn,  known 
as  the  Fair  Grounds.  Appellant  Pomeroy  was  a  real  estate 
broker  located  in  Auburn.  At  the  time  referred  to  Wimer 
authorized  Pomeroy  to  sell  the  Fair  Grounds  for  $1,000, 
and  directed  him  to  advertise  the  property  in  the  local 
papers  at  his  (Wimer's)  expense.  The  price  was  subse- 
quently reduced  to  $750,  but  in  August  or  September  fol- 
lowing, no  sale  having  been  effected,  it  was  determined  by 
the  parties  to  discontinue  the  advertisement.  Nothing 
was  said  at  the  time  as  to  whether  the  agency  should  close 
or  continue,  but  on  separating  Wimer  said  to  Pomeroy: 
"If  you  get  hold  of  a  piece  of  ground  to  sell,  for 
which  I  can  turn  the  Fair  Grounds  as  part  pay,  let  me 
know."  Appellant  Esselbum,  a  timber  buyer,  having  come 
across  a  farm  of  seventy-five  acres,  belonging  to  the  Som- 
mers  heirs,  that  was  being  offered  by  Michael  Boland,  as 
agent,  for  $30  per  acre,  and  having  on  it  much  valuable 
timber,  which  Esselbum  desired,  came  to  an  agreement 
with  Pomeroy  that  they  would  buy  an  option  on  the  farm 
for  thirty  days  at  $30  per  acre,  and  if  they  failed  to  sell 
it  before  the  expiration  of  the  option  they  would  jointly 
raise  the  money  and  pay  for  it,  and  take  chances  on  making 
a  profitable  sale  afterward. 

On  December  9,  pursuant  to  the  agreement,  Pomeroy, 
in  his  individual  name,  "as  agent  of  unnamed  principal," 
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dosed  the  option  contract,  calling  for  a  warranty  deed  for 
the  land  upon  the  payment  of  the  balance  of  $30  per  acre, 
within  thirty  days,  and  a  forfeiture  of  the  amount  paid  if 
the  balance  was  not  paid  within  that  time.  Appellant 
Weeks  was  to  have  an  equal  share  of  the  profits  if  he  suc- 
ceeded in  making  a  sale  within  the  life  of  the  option.  Ap- 
pellant Weeks  had  never  seen  the  farm,  but  upon  the  re- 
quest of  Pomeroy,  called  upon  Wimer,  and  gave  him  a 
description  of.  the  farm,  as  it  had  been  given  to  him,  and 
arranged  to  accompany  Wimer  out  to  see  it.  Wimer  took 
a  spade,  went  over  the  land,  dug  into  the  soil  at  many 
places,  examined  the  timber,  and  within  a  few  days  sent 
out  a  timber  expert  to  estimate  its  value,  and  then  with 
Weeks  went  to  Pomeroy 's  office  December  13  and  entered 
into  a  written  agreement  with  Pomeroy  for  an  exchange 
of  the  Fair  Grounds  for  the  Sommers  farm,  Wimer  agree- 
ing to  give  $2,400  cash  boot,  and  Pomeroy  at  the  time 
executing  the  agreement  as  "agent  of  unnamed  principal," 
and  explaining  to  Wimer  that  he  and  others  were  holding 
the  land  for  speculative  purposes.  Deeds  were  executed^ 
and  exchanged  January  12,  1903,  in  accordance  with  the 
contract,  but  before  the  exchange  Wimer  was  fully  in- 
formed as  to  the  beneficiaries  represented  by  Pomeroy  and 
of  the  amount  of  their  profits  in  the  trade,  and  made  no 
objection.  In  May,  1903,  Wimer  brought  this  action  for 
damages,  on  the  theory  that  Pomeroy  was  his  agent  to  sell 
or  exchange  the  Fair  Grounds  for  a  larger  farm,  and, 
having  been  instrumental  in  bringing  about  such  a  trade, 
while  acting  as  agent,  the  plaintiff  was  entitled  to  the  Som- 
mers farm  at  the  price  his  agent  paid  for  it,  and  appellants 
Weeks  and  Esselbum,  having  knowledge'  of  such  agency, 
and  having  shared  equally  with  Pomeroy  in  the  profits  of 
the  trade,  were  alike  and  equally  liable  to  account  to  him. 
Issues  were  joined  by  a  general  denial  and  plea  of  ratifica- 
tion.   Verdict  and  judgment  for  appellee  for  $886.20. 
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Appellants  insist  that  they  were  prevented  from  having 
a  fair  trial  by  an  erroneous  instruction  which  the  court 
gave  to  the  jury  of  its  own  motion.  It  was  in  part  as  fol- 
lows: "No.  2.  In  this  case,  the  undisputed  facts  show 
that  the  defendant  James  E.  Pomeroy  was  the  agent  of 
the  plaintiff  for  the  purpose  of  exchanging  his  twenty-one 
acres  of  land,  known  as  the  Fair  Grounds,  for  a  larger  piece 
of  land,  said  plaintiff  to  pay  the  difference,  and  said  Pome- 
roy to  receive  a  reasonable  commission  for  his  services  in 
that  behalf.  It  is  also  undisputed  that,  while  he  was  such 
agent,  the  defendants  Pomeroy  and  Esselburn  discovered 
that  Michael  Boland,  as  agent  of  the  Sommers  heirs,  had 
a  tract  of  land  consisting  of  seventy-five  and  forty-six  hun- 
dredths acres  for  sale  at  the  cash  price  of  $30  per  acre,  and 
that  said  Esselburn  and  Pomeroy  procured  a  written  con- 
tract or  option  from  said  Boland  in  the  name  of  said  Bo- 
land, as  agent  and  attorney  in  fact  for  said  Sommers  heirs, 
and  of  the  defendant  Pomeroy,  as  agent  for  unnamed  prin- 
cipals. *  *  *  It  is  also  undisputed  that  on  December 
13,  1902,  after  obtaining  said  option,  the  defendant  Pome- 
roy executed  a  contract  with  the  plaintiff  in  which  said 
Pomeroy  appeared  as  agent  of  unnamed  principals,  in 
which  contract  it  was  stated  that  whereas  said  Pomeroy 
had  contracted  with  Michael  Boland  as  agent  for  the  Som- 
mers heirs  for  the  land  described  in  said  option  contract, 
that  said  Wimer  was  to  take  said  land  at  the  agreed  price 
of  $3,500,  his  twenty-one  acres  to  be  taken  at  the  price  of 
$1,100,  and  the  balance  to  be  paid  in  cash.  It  is  also  un- 
disputed that  said  contract  was  taken  for  the  benefit  of 
said  Pomeroy,  Weeks  and  Esselburn;  that  each  was 
to  have  an  undivided  one-third  of  the  profits  made  upon 
said  option  contract;  and  it  is  also  undisputed  that  when 
said  defendant  entered  into  said  contract  with  said  Wimer 
for  the  sale  of  said  land  that  he  was  holding  said  twenty- 
one  acres  as  agent  of  the  plaintiff  for  sale  under  the  terms 
heretofore  stated.    *    *    *    It  is  also  undisputed  that  said 
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defendants  divided  said  $135.20,  over  and  above  said  pur- 
chase price  from  said  Boland,  among  themselves ;  and  that 
they  also  divided  said  twenty-one  acres  of  land,  each 
taking  one-third  thereof,  or  seven  acres;  and  that  said 
Pomeroy,  before  the  commencement  of  this  action,  sold  his 
seven  acres  of  said  land  to  Andrew  Marsh.  These  facts 
being  undisputed,  the  burden  is  on  the  defendants  to  show, 
by  a  preponderance  of  the  evidence,  that  at  the  time  the 
plaintiff  entered  into  said  contract  with  said  Pomeroy,  at 
the  time  he  received  his  deed  and  paid  the  purchase  money 
for  the  land  received  from  Boland  and  conveyed  his  twen- 
ly-one  acres  to  the  defendant  Pomeroy,  he  had  full  knowl- 
edge of  all  of  the  facts  in  relation  to  said  sale,  and  that  the 
land  of  said  Sommers  heirs  was  of  the  fair  value  of  $3,500 ; 
and  that  said  plaintiff  knew,  at  the  time  he  entered  into 
said  contract,  and  at  the  time  he  accepted  said  deed  from 
said  Pomeroy  for  said  Sommers  land,  and  conveyed  his 
land  to  said  Pomeroy,  all  of  the  facts  in  connection  witli 
the  transaction,  including  the  fact  that  the  defendants  held 
an  option  on  said  land  from  which  they  could  be  released 
by  forfeiting  the  $6  paid,  in  case  said  plaintiff  did  not  take 
said  land  within  the  time  provided  in  said  option  or  the 
extension  thereof." 

As  shown  by  the  record,  there  were  but  two  witnesses 
introduced,  and  their  testimony  related  to  matters  wholly 

immaterial.     The  plaintiff  did  not  testify,  nor  give 
1.     his  deposition,  though  it  appears  that  his  deposition 

was  taken  and  left  with  his  attorney.  The  evi- 
dence, aside  from  the  two  witnesses  mentioned  above,  was 
composed  solely  of  the  contracts,  deeds,  and  record  of  deeds 
noted  in  the  above  introductory  facts,  and  the  examination 
of  each  of  the  defendants,  taken  by  the  plaintiff  before 
trial  under  §617  Bums  1901,  §609  R.  S.  1881.  So  the 
court  was  not  wrong  in  stating  to  the  jury  that  the  facts 
relating  to  Poineroy^s  agency  were  undisputed,  so  far  as 
affected  by  direct  evidence.    But  it  was  undoubtedly  in  error 
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ID  stating  to  the  jury  what  those  facts  proved.  The  funda- 
mental fact  in  the  case  for  the  jury  to  decide  was  the  ques- 
tion of  agency,  and  its  character,  between  the  plaintiff  and 
defendant  Pomeroy,  in  the  exchange  of  the  Fair  Grounds 
for  the  Sommers  farm,  to  be  determined  from  the  evidence 
under  proper  instructions  from  the  court 

The  complaint  charges  Pomeroy  with  being  the  plain- 
tiff's agent,  and  his  codefendants  with  knowledge.     The 

defendants  each  deny  such  relation  and  challenge 
2.     the  proof.     The  only  direct  evidence  bearing  upon 

such  agency  arises  from  the  testimony  of  Pomeroy 
himself;  and,  at  the  expense  of  repetition,  for  convenience 
we  reproduce  it  here.  Being  a  real  estate  broker  in  the 
city  of  Auburn,  appellee,  Wimer,  in  the  spring  of  1902, 
requested  Pomeroy  to  find  a  purchaser  for  the  Fair 
Grounds  for  $1,000,  and  directed  its  advertisement  in  the 
local  papers  at  his  (Wimer's)  expense.  Subsequently 
Wimer  reduced  the  price  to  $750,  but  in  the  sunmier  fol- 
lowing, no  sale  having  been  effected,  it  was  mutually 
agreed  to  discontinue  the  advertisement.  Nothing  was  said 
at  the  time  whether  the  agency  should  close  or  continue, 
but  on  separating  Wimer  said  to  Pomeroy:  "If  you  get 
hold  of  a  piece  of  ground  to  sell,  for  which  I  can  turn 
the  Fair  Grounds  as  part  pay,  let  me  know."  He  fur- 
ther testified:  "My  understanding  [from  the  foregoing 
remark]  was  that  if  I  found  a  piece  of  ground  for  sale  that 
he  could  buy  on  terms  that  were  satisfactory  to  him,  and 
he  could  turn  in  the  Fair  Grounds  as  part  pay,  that  he 
would  pay  me  for  turning  in  the  Fair  Grounds,  and  as  to 
the  other  real  estate,  he  was  to  determine  for  himself 
whether  it  was  a  satisfactory  price."  Having,  in  the  au- 
tumn following,  acquired,  with  Esselbum,  the  Sommers 
farm,  in  his  first  interview  with  Wimer,  Pomeroy  told  him 
that  he  and  others  controlled  the  farm ;  that  they  were  hold- 
ing it  for  speculative  purposes;  that  the  price  on  it  was 
$3,500 ;  that  they  would  sell  to  the  first  one  who  would 
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pay  their  price ;  that  he  had  never  seen  the  land,  and  knew 
only  what  others  told  him  about  it;  thought  it  would  suit 
the  plaintiff,  and  that  he  could  put  in  the  Fair  Grounds  at 
$1,000.  At  the  time  of  the  interview  Wimer  had  person- 
ally inspected  the  farm;  had  examined  its  soil  in  many 
places,  and  inspected  the  growing  timber,  and  had  taken 
the  opinion  of  a  timber  expert  as  to  its  value.  In  the 
written  agreement  between  Wimer  and  Pomeroy,  "as  agent 
of  unnamed  principal,"  is  the  language,  "the  first  party 
(Pomeroy),  as  such  agent,  does  hereby  agree  to  sell  to  said 
second  party  said  real  estate  *  *  *  for  the  sum  of 
$3,500,"  as  follows:  $2,400  cash,  and  conveyance  of  the 
P'air  Grounds.  Before  the  exchange  of  deeds  Wimer  was 
fully  informed  as  to  the  persons  interested  in  the  Sommers 
farm,  the  sum  paid  therefor,  and  amount  of  their  profits, 
but  asserted  that  he  was  satisfied  with  his  bargain.  There 
was  no  written  contract,  no  agreement  as  to  fee  or  com- 
mission for  securing  sale  or  trade,  no  individual  memoran- 
dum of  agency,  no  power  of  sale,  purchase,  or  exchange. 
All  these  facts  and  circumstances,  and  the  natural  infer- 
ences arising  therefrom,  were  entitled  to  be  considered  in 
determining  the  true  character  and  scope  of  Pomeroy^s 
agency  for  appellee. 

^The  actual  relation  here  shown  between  the  appellee 
and  appellant  Pomeroy  is  so  limited  and  circumscribed  as 
to  amount  to  nothing  more  than  a  proposition  on  behalf  of 
appellee  that  if  Pomeroy  would  produce  a  purchaser  for 
his  Fair  Grounds,  or  find  another  piece  of  real  estate  for 
which  he  could  trade  the  Fair  Grounds,  he  would  impliedly 
be  entitled  to  a  reasonable  fee  or  commission  for  his  serv- 
ices. If  this  was  in  any  sense  an  agency,  it  falls  far  short 
of  being  such  a  one  as  is  governed  by  the  rule  the  jury  was 
directed,  in  the  instruction,  to  apply.     We  agree  that  it  is 

firmly  settled  that  a  confidential  agent,  with  power 
3.     to  sell  or  to  buy  can  neither  buy  from  himself  nor 

sell  to  himself  without  the  approval  of  the  principal 
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after  full  infonnation  of  the  facts  relating  to  the  transac- 
tion. Rochester  v.  Levering  (1886),  104  Ind.  562,  567; 
Fountain  Coal  Co.  v.  Phelps  (1884),  95  Ind.  271;  Me- 
chem,  Agency,  §455. 

But  the  evidence  does  not  show  this  to  be  a  case  of  that 

kind.  ./Here  the  business  was  in  no  sense  confidential.  ^The 

service  of  bringing  a  buyer  or  trader,  if  performed 

4.  by  a  stranger,  would  no  doubt  have  been  as  accept- 
able to  Wimer.  /^Pomeroy  had  no  power  to  sell  nor 
to  trade  the  Fair  Grounds ;  did  not  bind  himself  to  find  a 
buyer  or  a  trader,  and  in  fact  did  not  sell  or  trade  it.\  He 
acted  for  Wimer  in  nothing,  at  any  time,  except  in  an- 
nouncing his  price  on  the  Fair  Grounds,  and  his  readiness 
to  trade  it  for  other  property,  and  in  thus  soliciting  a 
customer.  No  one  acted  for  appellee  in  trading  for  the 
Sommers  farm.  He  was  his  own  principal  and  agent  He 
went  with  Weeks  to  see  the  land,  examined  it  for  himself, 
tested  its  soil,  procured  an  expert  estimate  of  the  value 
of  the  timber,  and  inquired  of  its  value  neither  from  Weeks 
nor  Pomeroy.  He  determined  that  for  himself,  from  the 
opinion  he  had  from  others.  And  before*  the  deeds  were 
delivered,  and  after  being  fully  informed  of  the  cost  of 
the  Sommers  land  and  the  amount  of  profits  the  purchasers 
were  making  by  the  trade,  Wimer  announced  himself  as 
satisfied  with  his  bargain,  and  proceeded  with  the  ex- 
change of  deeds.  There  is  no  pretense  in  this  court  that 
he  paid  more  for  the  land  than  it  was  worth,  or  that  he  was 
in  any  way  overreached.  In  the  view  most  favorable  to 
appellee,  it  must  be  said  to  be  very  clear,  under  the  facts, 
that  the  true  character  of  Pomeroy's  relation  to  the  trans- 
actions involved  was  a  question  for  the  jury,  and  the  in- 
struction therefore  erroneous.  There  are  other  objections 
to  the  instruction  that  we  leave  unconsidered. 

Judgment  reversed,  with  instructions  to  grant  appellants 
a  new  trial. 
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On  Petition  for  Rehearing- 

Hadijby,  J. — The  first  point  in  appellee's  petition  for 
rehearing  cannot  be  considered  here,  because  it  was 

5.  not  made  a  point,  nor  even  suggested  in  his  original 
brief.    Elliott,  App.  Proc.,  §557. 

The  second  presents  a  complaint  that  we  did  not,  in  the 
former  opinion,  decide  the  question  he  made  as  to  the  suffi- 
ciency of  the  appellants'  brief.     The  question  al- 

6.  luded  to  is  that  appellants'  motion  for  a  new  trial 
and  the  instructions  given  to  the  jury  could  not 

properly  be  considered  in  this  appeal,  for  the  reason  that 
they  were  neither  in  substance  nor  in  full  set  forth  in 
appellants'  original  brief,  as  required  by  rule  twenty-two 
of  this  court 

With  respect  to  the  motion  for  a  new  trial  it  may  be 
said  that  it  appears  from  the  record  that  a  joint  and  sepa- 
rate motion  was  overruled,  and  upon  which  ruling  a  joint 
and  separate  assignment  is  made  in  this  court,  the  defenses 
not  being  identical.  Appellants  in  their  brief,  under  the 
heading  of  "Errors  Relied  upon  for  Reversal,"  state: 
"Separate  assignments  of  error  have  been  made  by  each 
appellant  assigning  one  error  only,  viz.,  that  the  court  erred 
in  overruling  his  motion  for  a  new  trial.  Some  of  the 
causes  for  a  new  trial  are  available  to  each  of  the  appellants 
and  some  to  one  of  them  only.  To  avoid  confusion  we  set 
forth  separately  the  errors  relied  upon  by  each  appellant. 
The  appellant  Esselbum  relies  upon  the  following  errors 
for  a  reversal  as  to  him:  (1)  The  verdict  of  the  jury 
against  him  is  not  sustained  by  sufficient  evidence.  (2) 
The  court  erred  in  giving  to  the  jury  instruction  two,"  and 
so  on,  specifying,  in  five  additional  items,  error  in  like 
terms  as  to  instructions  numbered  three,  eight,  twelve,  fif- 
teen, and  eighteen.  Then  follows  separate,  similar  state- 
ments as  to  appellants  Weeks  and  Pomeroy — each  of  the 
three  selecting  from  his  motion  for  a  new  trial,  which  con- 
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tained  twenty  reasons  or  assignments  of  error,  and  setting 
forth  in  brief  only  such  of  said  reasons  as  he  relies  on  for 
a  reversal,  thus  leaving  the  reasons  for  a  new  trial  not 
relied  upon,  unstated  and  unnoticed  in  his  brief.  In  the 
body  of  points  and  authorities,  and  in  connection  with  the 
points  made  against  them,  the  instructions  complained  of 
are  set  forth  in  full. 

The  rules  of  this  court  do  not  define  nor  limit  the  par- 
ticular matter  to  be  set  out  under  the  respective  subjects 
as  enumerated  in  rule  twenty-two.  What  the  rules  imper- 
atively demand  is  that  the  matter  called  for  by  rule  twenty- 
two,  as  a  means  of  information  to  the  judges  not  having 
the  record,  shall  be  supplied  in  the  briefs.  The  precise 
order  is  not  important,  provided  the  parts  be  assigned  in 
reasonably  convenient  and  logical  positions.  The  omission 
from  the  brief  of  those  parts  of  the  motion  for  a  new  trial 
that  had  been  abandoned  as  constituting  error  was  the 
proper  thing  to  do.  Such  dead  parts  would  occupy  the 
time  of  the  judges  to  no  purpose,  and  are  therefore  better 
out  of  the  brief  than  in  it    While  so  much  of  the  motion 

for  a  new  trial  as  presents  the  error  relied  on,  and 
7.     the  full  text  of  the  instructions  complained  of,  are 

set  forth  in  appellants'  brief  under  subject  heads, 
perhaps  not  usually  adopted,  yet  the  positions  selected  are 
convenient,  and  the  effort  evinces  an  honest  endeavor  to 
comply  with  the  rule.  It  will,  therefore,  be  held  sufficient 
The  further  complaint  of  appellee  is  that  in  the  prin- 
cipal opinion  we  made  a  wrong  application  of  the  law  to 
the  facts  proved  in  this  case.     The  controlling  question  is 

one  of  agency.     The  character  of  the  agency  must 
3.     determine   the  legal   rules  that  govern   it      It  is 

firmly  settled  that  an  agent  with  the  discretionary 
power  to  sell  or  exchange  must  exercise  that  discretion  for 
the  sole  benefit  of  his  principal.  In  such  cases  there  is  an 
implied  confidence,  and  reliance  on  the  judgment  and  skill 
of  the  agent,  which  enters  into  the  essence  of  the  employ- 
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ment,  and  the  latter  will  not  be  permitted  to  deal  with 
himself,  or  accept  like  employment  from  the  other  party, 
without  the  fullest  disclosures  and  consent  of  his  employer 
or  employers,  Rochester  v.  Leverir^g  (1886),  104  Ind. 
562,  568;  Cannell  v.  Smith  (1891),  142  Pa.  St  26,  21 
Atl.  793,  12  L.  R.  A.  295 ;  Empire  State  Ins.  Co.  v.  Am&r- 
icon  Cent.  Ins.  Co.  (1893),  138  N.  Y.  446,  34  N.  E.  200. 

But  where  an  agent  has  no  discretion  or  power  to  sell  or 

exchange,  and  no  authority  beyond  bringing  the  buyer  and 

seller  together  to  make  their  own  bargain,  cases 

8.  where  the  agent  merely  engages  to  find  a  purchaser 
or  trader,  on  such  terms  as  may  be  agreed  upon  by 
the  .parties  when  they  meet,  and  where  the  terms  of  the 
employment  involve  no  element  of  confidence  or  reliance 
upon  the  agent  in  determining  the  propriety  of  making  a 
contract,  or  in  fixing  the  terms  thereof,  the  great  weight 
of  authority  holds  that  such  an  agent  may  act  for  both 
parties  in  bringing  them  together,  and  be  entitled  to  com- 
pensation from  both,  whether  or  not  the  parties  severally 
knew  that  he  was  acting  for  both.  Alexander  v.  Northwest- 
em  Christian  University  (1877),  67  Ind.  466,  479;  Cox 
V.  Haun  (1891),  127  Ind.  326;  Rupp  v.  Sampson  (1860), 
82  Mass.  398,  401,  77  Am.  Dec.  416;  Jarvis  v.  Schaefer 
(1887),  106  K  Y.  289,  11  N.  E.  634;  Herman  v.  Mar- 
tinea/u  (1863),  1  Wis.  *151,  60  Am.  Dec.  368;  Tiffany, 
Agency,  p.  419 ;  1  Clark  &  Skyles,  Agency,  §414 ;  2  Clark 
&  Skyles,  Agency,  §781 ;  Knauss  v.  Krueger  Brewing  Co. 
(1894),  142  N.  Y.  70,  36  K  E.  867.  In  the  last  case 
cited  the  learned  judge  illustrated  the  question  under  con- 
sideration thus:  "If  A  is  employed  by  B  to  find  him  a 
purchaser  for  his  house  upon  terms  and  conditions  to  be 
determined  by  B  when  he  meets  the  purchaser,  I  can  see 
nothing  improper  or  inconsistent  with  any  duty  he  owes  B 
for  A  to  accept  an  employment  from  C  to  find  one  who 
will  sell  his  house  to  C  upon  terms  which  they  may  agree 
upon  when  they  meet    And  there  is  no  violation  of  duly 
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in  such  case  in  agreeing  for  commissions  from  each  party 
upon  a  bargain  being  struck,  or  in  failing  to  notify  each 
party  of  his  employment  by  the  other." 
'^  If  an  agent,   under   the   limitations   and   terms  above 
stated,  may  act  for  both  parties,  and  recover  compensation 

from  both,  there  can  be  no  sound  reason  why  one 
9.     who  engages,  under  similar  restrictions,  to  find  a 

purchaser  or  trader  for  another  may  not  himself 
become  the  purchaser  or  trader,  as  well  as  a  stranger,  pro- 
vided that  in  doing  so  he  violates  no  obligation,  and  fully 
discloses  to  his  employer  his  personal  relations  to  the  sub- 
ject-matter. The  fact  that  he  has  undertaken  to  find  a 
purchaser  for  the  property  does  not  impress  upon  the  agent 
any  particular  incapacity  to  buy  or  trade  for  the  property 
himself,  nor  make  a  trade  with  him  less  profitable  to  his 
employer.  And  if  the  principal,  with  full  knowledge  of  all 
the  material  facts  concerning  the  transaction,  enters  into 
negotiations  with  him  and  consummates  a  trade  the  trans- 
action is  valid,  and  the  agent  entitled  to  his  compensation. 
Rochester  v.  Levering,  supra;  Stewart  v.  Mather  (1873), 
32  Wis.  344,  355 ;  1  White  &  Tudor's  Leading  Cases  in 
Equity,  Part  1,  p.  219;  Burke  v.  Bour$  (1893),  98 
Cal.  171,  32  Pac.  980;  1  Clark  &  Skyles,  Agency,  §413;  1 
Am.  and  Eng.  Ency.  Law  (2d  ed.),  1081.  In  the  case  of 
Stewart  v.  Mather,  supra,  it  is  said:  "Where  the  broker 
merely  engages  to  find  a  purchaser  at  such  price  as  may  be 
agreed  upon,  if  he  presents  himself  as  such  purchaser,  and 
the  seller,  with  full  knowledge  of  that  fact,  so  receives  and 
enters  into  negotiations  with  him,  and  a  sale  is  consum- 
mated, the  broker  may  recover  his  commissions." 

What  then  is  the  nature  of  the  commission,  the  appoint- 
ment in  this  case  ?    Its  scope  is  found  within  the  limits  of 

these  three  words,  "Let  me  know."    As  shown  by 
2.     the  facts  stated  in  the  principal  opinion,  Wimer 

and  Pomeroy,  having  decided  to  give  up  the  effort 
to  sell  the  Fair  Qrounds  for  cash,  as  they  separated,  Wimer 
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said  to  Pomeroy :  "If  you  get  hold  of  a  piece  of  ground  to 
sell,  for  which  I  can  turn  the  Fair  Grounds  as  part 
pay,  let  me  know."  Other  evidence  in  the  case  tended  to 
qualify  the  remark  as  follows :  "If  you  get  hold  of  a  piece 
of  ground  to  sell,  that  is  suitable  for  raising  potatoes  and 
onions,  and  for  which  I  can  put  in  the  Fair  Grounds  as 
part  pay,  let  me  know,  and  I  will  do  what  is  right  with 
you."  Note  the  character  of  the  commission :  "If  you  get 
hold  of  a  piece  of  land" — ^as  agent  or  owner,  which  ?  Or 
how  did,  or  how  could  the  source  of  title  make  any  differ- 
ence to  Wimer,  if  he  got  what  was  satisfactory  to  him. 
And  the  instruction  was,  not  to  go  ahead  and  make  a  trade 
or  take  an  option,  but  "let  me  knoWi"  In  other  words,  all 
that  Wimer  desired  or  authorized  Pomeroy  to  do  in  the 
matter  was  to.  let  him  know  if  he  (Pomeroy)  got  hold  of 
such  a  farm  as  Wimer  could  trade  for  on  the  terms  pro- 
posed. Pomeroy  made  no  response  to  Wimer's'  request. 
He  did  not  say  whether  he  would,  or  would  not,  let  him 
know  if  he  got  hold  of  a  desirable  farm.  Certain  it  is  from 
the  evidence  that  Pomeroy  did  not  promise,  or  place  him- 
self under  any  obligations  to  do  so. 

Now  what  was  done  under  this  appointment,  if  it  may 
be  called  such?  The  parties  met  in  Pomeroy's  office. 
Wimer,  in  company  with  appellant  Weeks,  had  seen  the 
land ;  had  fully  examined  the  quality  of  the  soil  and  had  a 
report  from  an  expert  as  to  the  value  of  the  timber. 
Pomeroy,  at  the  time  of  their  first  meeting,  had  never  seen 
the  land,  and  informed  Wimer  that  he  and  others  were 
holding  it  for  speculative  purposes,  but  would  trade  it  to 
him  for  his  Fair  Grounds  and  $2,400  cash.  A  bargain  was 
struck  and  a  written  contract  executed  on  this  basis.  Two 
weeks  later  when  the  parties  again  met  at  Pomeroy's  office, 
by  appointment,  to  exchange  the  deeds,  and  before  the  ex- 
change, Pomeroy  fully  informed  Wimer  that  he  and  his 
coappellants  were  the  owners  of  the  land,  what  they  paid 
for  it,  and  the  amount  of  their  profits  on  the  contract  basis. 
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After  this  information  Wimer  expressed  himself  as  satis- 
fied with  the  trade,  prepared  a  deed  conveying  the  Fair 
Grounds  to  these  appellants,  and  proceeded  with  the  ex- 
change of  conveyances  in  accordance  with  the  previous 
contract. 

Appellee  makes  no  pretense  that  he  was  deceived  or  in 
any  way  overreached  in  the  trade,  or  that  the  farm  he  got 
was  worth  less  than  he  paid  for  it,  and,  as  we  understand 
it,  relies  wholly  upon  the  technical  disability  of  his  agent 
to  buy  a  farm  and  trade  it  to  him  at  a  profit.  The  transac- 
tion, as  we  have  seen,  was  characterized  with  no  discretion 
in  the  agent,  no  special  confidence,  no  reliance  upon  the 
agent's  judgment  or  skill,  no  authority  to  bind  nor  obliga- 
tion to  advise,  made  at  arms  length,  on  fair  terms,  with  full 
knowledge  of  his  adversary,  and  all  material  facts,  and 
presents  such  a  case  as  clearly  made  it  error  for  the  court 
to  charge  the  jury,  among  other  objectionable  things,  that 
it  is  "undisputed  that  when  said  defendant  Pomeroy  en- 
tered into  said  contract  with  said  Wimer  for  the  sale  of 
said  land  he  was  holding  said  twenty-one  acres  as  agent  for 
the  plaintiff  for  sale." 

Petition  for  rehearing  overruled. 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Hayes. 

[No.  20,876.    Filed  December  12,  1906.] 

1.  Railroads. — Setting  Fires. — Spark-Arreatera, — Railroad  com- 
panies must  not  only  use  the  best  and  most  approved  spark- 
arresters,  but  they  must  keep  them  in  good  condition  while  in 
use.    p.  457. 

2.  Trial. — Interrogatories  to  Jury. — Answers  of  Want  of  Knowl- 
edge.— Legal  Effect. — Interrogatories  to  the  jury  answered  **we 
cannot  state"  and  ''we  do  not  know"  are  of  no  legal  effect, 
except  that  they  are  not  a  finding  that  there  was  no  evidence 
on  the  questions  involved  therein,    p.  457. 
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3.  Trial. — Interrogatories  to  Jury. — Failure  to  Answer. — Rights 
of  Parties. — ^Where  a  jury  failed  to  answar  interrogatories 
directly,  it  is  the  duty  of  the  court,  on  motion,  to  require  them 
to  answer  definitely,    p.  457. 

4.  Same. — Interrogatories  to  Jury. — Answer  of  "No  Evidence** 
— Effect. — An  answer  of  "no  evidence"  to  an  interrogatory  to 
the  jury,  is  a  finding  that  the  facts  involved  in  such  interroga- 
tory are  not  proved;  and  the  court's  duty  is  to  consider  such 
failure  in  determining  whether  the  general  verdict  can  stand  in 
the  absence  of  such  proof,    p.  457. 

5.  Same. — Interrogatories  to  Jury. — Railroads. — Setting  Fires. — 
Spark-Arresters.  —  Care.  —  Where  the  interrogatories  to  the 
jury,  in  an  action  against  a  railroad  company  for  negligently 
setting  fires  by  reason  of  using  a  faulty  spark-arrester,  and  in 
overtaxing  its  engine,  failed  to  show  a  thorough  inspection  of 
the  spark-arrester  before  starting  and  also  failed  to  negative 
negligence  in  the  management  of  the  locomotive,  and  there  was 
no  finding  as  to  the  condition  of  the  spark-arrester  at  the  time 
of  the  setting  of  the  fire,  the  general  verdict  for  plaintiff  must 
prevail,    p.  458. 

6.  Same.  —  Verdict — General. — Special. — Which  Prevails. — ^The 
general  verdict  prevails  unless  the  answers  to  the  interroga- 
tories to  the  jury  are  in  such  conflict  therewith  that  no  sup- 
posable  evidence  under  the  issues  will  remove  same.    p.  458. 

7.  Appeal  and  Error. — Briefs. — References  to  Transcript — 
Where  complaint  is  made  of  the  introduction  of  alleged  incom- 
petent evidence,  but  the  brief  does  not  indicate  the  place  in  the 
transcript  where  it  is  found,  the  Supreme  Court  may  refuse 
to  consider  such  alleged  error,    p.  458. 

8.  Evidence. — Flying  of  Burning  Sparks. — Distance. — Evidence 
of  the  distance  which  fiying  sparks  were  carried  from  a 
a  burning  bam  is  admissible  as  a  part  of  the  res  gestae  in  an 
action  against  a  railroad  company  for  negligently  setting  fire  to 
such  barn,  thereby  setting  on  fire  a  house  and  storeroom,  though 
the  direction  of  the  wind  was  not  shown  to  have  been  the  same 
as  when  the  sparks  left  the  engine,    p.  458. 

9.  Raiucoads. — Spark-Arresters. — Inspection. — Care  Required. — 
Railroad  companies  cannot  be  held  guiltless  of  negligence  as  to 
their  care  in  using  an  unsafe  spark-arrester  merely  from  the 
fact  that  they  had  employed  a  competent  inspector;  but  they 
must  show  that  the  inspection  was  a  reasonably  careful  one. 
p.  459. 

10.  Appeal  and  Error. — New  Trial. — Instructions. — Joint  Aa- 
signment. — ^Where  three  instructions  are  jointly  assigned  as  a 
reason  for  a  new  trial,  error  cannot  on  appeal  be  predicated 
upon  one  of  them  only.    p.  460. 
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11.  Appeal  and  Error. — New  Trial. — Evidence. — Sufficieney. — 
How  Caneidered. — ^In  passing  upon  the  sufficiency  of  the  evi- 
dence on  appeal  only  the  theory  most  favorable  to  the  success- 
ful party  will  be  considered,    p.  460. 

12.  New  Trial. — Evidence, — Railroads. — Setting  Fires. — Where 
the  evidence,  in  an  action  against  a  railroad  company  for  n^- 
ligently  setting  fires,  showed  that  an  engine  was  drawing 
thirty-two  cars,  mostiy  loaded,  up  a  grade  of  from  forty  to 
fifty  feet  per  mile,  and  sparks  of  the  size  of  a  dime  were  thrown 
100  feet  and  that  a  bam  was  set  on  fire,  thereby  setting 
on  fire  plaintiff's  house  and  storeroom,  n^ligence  is  sufficiently 
shown,    p.  460. 

13.  EvTDENCB.  —  J^  eighing  of.  —  Circumstantial.  —  Railroads.  — 
Setting  Fires. — A  railroad  company  may  be  held  n^ligent  in 
setting  fires,  though  its  inspector,  experts  and  servants  all 
testify  that  its  spark-arrester  was  of  the  most  approved  pat- 
tern, properly  inspected  and  in  good  condition,  where  other  evi- 
dence shows  that  the  locomotive  emitted  sparks  the  size  of  a 
dime,  throwing  them  a  distance  of  100  feet,  thus  causing 
damage  to  plaintiff,  the  weight  of  such  circumstantial  evidence 
being  for  the  jury.    p.  461. 

From  Ohio  Circuit  Court;  Oeorge  E.  Downey,  Judge. 

Action  by  Harry  R.  Hayes  against  the  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  From  a 
judgment  on  a  verdict  for  $2,925  for  plaintiff,  defendant 
appeals.  Transferred  from  Appellate  Court  under  §1337a 
Bums  1901,  Acts  1901,  p.  590.    Affirmed.     . 

L.  J.  Hackney,  Oeorge  M.  Roberts  and  T.  8.  Cravens, 
for  appellant. 

Oivan  &  Oivan  and  Charles  B.  Matson,  for  appellee. 

GiLLETT,  J. — This  is  an  action  brought  by  appellee 
against  appellant  to  recover  damages  because  of  the  destruc- 
tion of  his  property  by  fire  set  by  one  of  appellant*s  locomo- 
tives. The  complaint  was  in  two  paragraphs.  The  first 
was  based  on  negligence  in  the  failure  to  use  and  keep  in 
repair  a  sufiicient  and  proper  spark-arrester,  while  the 
second  charged  negligence  in  overtaxing  the  locomotive. 
Each  paragraph  averred  that  the  negligence  therein  alleged 
caused  the  locomotive  to  throw  out  large  sparks  and  coals 
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of  fire,  which  fell  upon  plaintifF'a  bam  and  consumed  it, 
and  that  the  fire  communicated  to  and  destroyed  the  plain- 
tiff's dwelling-house  and  store  building.  Appellant  was 
defeated  below,  and  the  errors  assigned  are  based  on  the 
overruling  of  its  motion  for  judgment  in  its  favor  on  the 
jury's  answers  to  interrogatories  and  on  the  overruling  of 
its  motion  for  a  new  trial. 

Appellant  was  not  entitled  to  judgment  in  its  favor  on 

the  jury's  answers  to  interrogatories.    If  it  be  granted  that 

appellant  had  a  finding  in  its  favor  to  the  effect  that 

1.  the  locomotive  was  equipped  with  a  spark-arrester 
which  was  one  of  the  best  and  most  approved  appli- 
ances for  arresting  sparks,  yet  there  is  no  finding  as  to  the 
condition  of  said  appliance,  either  at  the  time  the  locomo- 
tive was  taken  from  the  roundhouse  for  the  purpose  of 
making  the  trip  in  question  or  at  the  time  it  passed  appel- 
lee's property.  Interrogatories  forty-five,  forty-six,  forty- 
seven  and  forty-eight,  which  were  answered  "We 

2.  cannot  state,"  or  "We  do  not  know,"  really  amount 
to  nothing.     Such  answers  are  not  equivalent  to  a 

finding  of  no  evidence.     Allen  v.  Davison  (1861),  16  Ind. 
416;  Maxwell  v.  Boyne  (1871),  36  Ind.  120;  Rowelt  v. 
Klein  (1873),  44  Ind.  290.     If  appellant  was  en- 
'3.     titled  to  answers  to  these  interrogatories,  it  was  the 
duty  of  the  court,  on  motion,  to  require  the  jury  to 
retire  and  answer  them  in  accordance  with  the  preponder- 
ance of  the  evidence,  or  if  they  found  that  there  was  no 
evidence  upon  the  point,  so  to  answer.     Perry,  etc..  Stone 
Co.  V.  Wilson  (1903),  160  Ind.  436;  Chicago,  etc.,  R.  Co. 
V.  Ostrander  (1888),  116  Ind.  259;  Pittsburgh,  etc.,  R. 
Co.  V.  Hixon  (1887),  110  Ind.  226.     In  the  event  of  an 
answer  of  "No  evidence,"  its  effect  would  be  to 
4.     establish  the  fact  that  the  matter  to  which  the  inter- 
rogatory related  was  unproved,  and  it  would  then 
be  for  the  court  to  determine  whether  said  finding,  together 
with  the  other  findings,  established  the  fact  that  appellant 
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was    entitled    to    judgment   notwithstanding    the    general 
verdict     The   answers   in   question,   however,   instead   of 
amounting  to  matter  negativing  the  averments  of 
6.     the  complaint,  tend  rather  to  show,  if  they  can  be 
said  to  have  any  effect  at  all,  that  the  jury  did  not 
credit  the  evidence  of  prior  inspection  which  appellant  had 
offered  in  support  of  its  defense.     There  was  a  finding, 
however,  that  the  inspection  was  not  thorough,   and  we 
observe  that  the  charge  of  negligence  in  respect  to  the  man- 
agement of  the  locomotive  was  in  nowise  negatived  by  the 
interrogatories.      Those  considerations,   and  the  fact  that 
appellant  did  not  see  fit  to  take  a  special  finding  from  the 
jury  on  the  question  as  to  the  condition  of  the  spark- 
arrester  at  the  time  in  question,  make  it  clear  that  appellant 
was  not  entitled  to  judgment  on  the  answers  to  interroga- 
tories.   We  are  not  at  liberty  to  reverse  the  trial  court  be- 
cause of  the  overruling  of  said  motion,  by  indulging 

6.  in  matter  of  conjecture  as  to  the  theory  on  which 
the  jury  must  have  proceeded.  It  is  to  be  remem- 
bered that  the  motion  called  for  afiirmative  action,  and 
unless  the  answers  necessarily  negatived  the  general  ver- 
dict, by  showing  that  under  the  facts  found  appellee  was 
not  entitled  to  judgment  under  the  issues,  it  was  the  duty 
of  the  court  to  overrule  the  motion.  McCoy  v.  KoJcomo 
B.,  etc.,  Co.  (1902),  158  Ind.  662,  and  cases  cited. 

Passing  to  the  second  assignment  of  error,  we  find  that 

the  first  insistence  thereunder  is  that  the  court  erred  in 

permitting  a  witness,  one  Smith,  to  answer  as  to 

7.  how  far  the  sparks  were  carried  from  the  burning 
barn.    Appellant  has  left  it  to  us  to  search  out  this 

evidence  in  the  record,  and  because  of  a  failure  to  indicate 
by  page  and  line  where  it  is  to  be  found,  we  would  be  justi- 
fied in  passing  the  point  by.    Rule  twenty-two.    We  are  of 
the  opinion,  however,  that  there  was  no  error  in 

8.  receiving  such  evidence.   While  it  might  not  amount 
to  demonstrative  evidence  of  the  fact  that  sparks 
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were  thrown  by  the  locomotive  to  the  roof  of  the  bam,  since 
the  condition  of  the  wind  might  not  have  been  the  same  in 
each  instance,  yet  appellee  was  called  on  to  show,  in  order 
to  recover  for  the  destruction  of  the  house  and  storeroom, 
that  the  destruction  of  said  buildings  was  caused  by  the 
burning  of  the  bam.  The  evidence  showed  that  the  wind 
was  from  the  north,  and  the  house,  which  was  the  second 
building  to  catch  on  fire,  stood  about  twenty-five  or  thirty 
feet  to  the  southwest  of  the  bam.  It  seems  to  us,  under  the 
circumstances,  that  to  show  the  extent  of  the  fire,  including 
a  showing  as  to  the  distance  that  sparks  were  thrown,  was 
a  part  of  the  res  gestae  of  the  occurrence,  since  it  tended 
to  show  how  fierce  the  fire  became  as  it  was  fanned  by  the 
wind,  thus  making  legitimate  the  inference  that  fire  com- 
municated to  the  dwelling-house  from  the  burning  bam. 

The  court  did  not  err  in  refusing  to  give  instructions 
thirteen  and  fourteen  tendered  by  appellant.  Without  set- 
ting out  even  the  substance  of  these  instructions,  it 
9.  may  be  said  that  they  seem  to  proceed  upon  the 
theory,  in  the  one  instance,  that,  the  company  might 
acquit  itself  of  negligence  by  the  employment  of  a  compe- 
tent inspector,  and,  in  the  other,  that  that  fact,  coupled 
with  the  fact  that  the  spark-arrester  appeared  to  him  to  be 
in  good  condition,  was  sufficient  to  absolve  the  company 
from  any  claim  that  its  dereliction  grew  out  of  the  failure 
to  inspect.  These  instructions  were  not  proper  because 
they  did  not  include  the  element  of  a  reasonably  careful 
inspection.  Cleveland,  etc.,  R,  Co.  v.  Ward  (1897),  147 
Ind.  256.  While  the  matter  of  a  failure  to  inspect  is  only 
an  element  in  the  question  of  negligence,  yet,  so  far  as  it  is 
an  element,  it  must  be  said  that  any  dereliction  upon  the 
part  of  a  servant,  no  matter  how  competent  he  may  be,  is 
the  omission  of  the  master.  A  man  cannot  acquit  himself 
of  negligence  by  evidence  that  he  intrusted  to  a  competent 
servant  the  discharge  of  a  duty  which  he  owed  to  third 
persons.    To  reach  such  a  conclusion  would  be  to  disregard 
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a  basic  principle  in  the  law  of  negligence,  which  finds  ex- 
pression in  the  rule  of  respondeat  superior.  1  Shearman 
&  Redfield,  Negligence  (6th  ed.),  §142. 

No  question  is  saved  concerning  the  refusal  to  give  in- 
struction seven,  tendered  by  appellant,  as  the  refusal  to 
give  that  instruction  and  also  instructions  twelve 

10.  and  thirteen  are  jointly  assigned  as  error  in  the 
motion  for  a  new  trial. 

Finally,  appellant  challenges  the  sufficiency  of  the  evi- 
dence to  support  the  verdict.     We  cannot  say  that  there  is 
an  absence  of  evidence  in  support  of  any  issue. 

11.  On  "the  trial,  so  far  as  the  question  of  appellant's 
negligence  was  concerned,  there  was  abundant  evi- 
dence to  justify  the  conclusion  that  the  spark-arrester  was 
defective  or  that  the  locomotive  was  being  overtaxed.  Ac- 
cepting, as  we  must,  the  testimony  most  favorable  to 
appellee,  it  appears  that  the  locomotive  in  question,  which 
was  attached  to  a  train  of  thirty-two  cars,  mostly  loaded, 

was  at  the  time  running  from  twenty  to  twenty-five 

12.  miles  an  hour,  up  a  ^ade  of  between  forty  and 
fifty  feet  to  the  mile,  and  that  the  train  was  on  a 

curve.  The  testimony  of  those  who  heard  and  saw  the  loco- 
motive justified  the  conclusion  that  it  was  being  overtaxed. 
As  to  the  spark-arrester,  it  may  be  said  that  witnesses  for 
appellee  likened  the  size  of  the  sparks  escaping  from  the 
stack  to  dimes,  nickels,  large  marbles,  or  the  end  of  the 
thumb,  and  one  witness  claimed  that  some  of  them  were 
an  inch  across.  A  former  employe  of  appellant,  who  was 
on  a  nearby  water-tank,  on  the  south  side  of  the  track,  tes- 
tified that  he  climbed  down  as  the  train  was  approaching, 
for  the  reason  that  he  observed  that  the  locomotive  was 
throwing  heavy  sparks.  A  large  quantity  of  these  sparks 
was  observed  to  fall  upon  appellee's  bam,  and  some  of  them 
fell  more  than  a  hundred  feet  from  the  track.  One  of  ap- 
pellee's expert  witnesses  admitted  upon  the  stand  that  if 
the  locomotive  had  been  in  good  condition  it  would  not  throw 
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sparks  the  size  of  a  dime.  Disregarding  the  claim  of  ap- 
pellee's comisel  as  to  discrepancies  in  the  testimony  of  the 
man  who  examined  the  spark-arrester,  it  must  nevertheless 
be  said  that  if  the  jury  saw  fit  to  credit  the  testimony  most 
favorable  to  appellee  a  case  was  made  out,  in  which  it  was 
shown,  by  circumstantial  evidence,  either  that  the  spark- 
arrester  was  defective,  or  that  the  locomotive  was  being 
overtaxed.  Cincinnati,  etc,  R.  Co.  v.  Smock  (1893),  133 
Ind.  411.     The  mere  fact  that  the  testimony  given  by  the 

locomotive    inspector    and    the    trainmen   was    not 
13.     directly  contradicted,  does  not  make  out  a  case  in 

which  it  can  be  said  that  their  testimony  was 
wholly  undisputed.  A  leading  writer  on  the  law  of  negli- 
gence says:  "The  negligence  of  the  railroad  company  in 
communicating  the  fire  may  be  proved  wholly  by  circum- 
stantial evidence,  and  there  need  not  necessarily  be  direct 
proof  of  any  particular  act  or  omission  upon  which  the  law 
predicates  negligence.  Circumstantial  evidence  raising  an 
inference  of  negligence  is  as  good,  for  the  purpose  of  taking 
the  question  to  the  jury,  as  is  direct  evidence ;  and  when  it 
is  so  taken  to  them,  the  judge  cannot  properly  withdraw  it 
from  them,  merely  because  he  may  suppose — usurping 
their  functions — that  the  evidence  of  negligence  has  been 
rebutted*  by  evidence  adduced  for  the  defendant.  It  is  for 
the  jury  to  judge  of  the  weight  and  sufficiency  of  the  coun- 
tervailing evidence."  2  Thompson,  Negligence  (2d  ed.), 
§2291. 

We  have  now  considered  the  various  questions  which  the 
case  presents,  and  as  we  find  no  error  the  judgment  is  af- 
firmed. 
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Good  et  al.  v.  Bubk. 

167       462,'     [No.  20,676.     Filed  May  29,  1906.     Rehearing  denied  December 
iZ? ^1  12,  1906.] 

1.  Appeal  and  Error.  —  Assignments  of  Errors.  —  Names  of 
Parties. — An  assignment  of  errors  setting  out  the  full  names 
of  all  the  parties  appellant  and  alleging  that  th^  were  the 
same  parties  who  were  petitioners  below,  is  good,  though  some 
of  their  Christian  names  below  were  signed  only  by  initial,  and 
in  some  instances  only  the  partnership  names  were  used, 
p.  464. 

2.  Pi^ADiNG.  —  Complaint.  —  Names  of  Parties.  —  Judgment. — 
Orders  made  by  a  board  of  commissioners  in  accordance  with 
the  prayer  of  a  petition  are  not  void  because  some  of  the  peti- 
tioners signed  same  by  their  surnames  and  initials  only  of  the 
Christian  names,  and  others  by  their  partnership  names  alone, 
p.  465. 

3.  Intoxicating  Liquors.  —  Remonstrance. — Signatures. — Suffi- 
ciency.— A  remonstrance,  under  §72831  Bums  1901,  Acts  1895, 
p.  248,  §9,  against  the  granting  of  a  license  to  sell  intoxicating 
liquors,  is  sufficient  though  signed  by  the  surnames  and  initials 
of  the  Christian  names  only  of  the  rononstrators.    p.  465. 

4.  Pleading. — Complaint. — Names  of  Parties. — The  defendant 
has  the  right  to  request  that  plaintiffs'  full  names  shall  be  set 
out  in  the  pleadings  in  the  cause,    p.  466. 

5.  Appeal  and  Error. — Interurban  Railroads. — Names  of  Par" 
ties. — Failure  to  Object. — Waiver. — A  failure  of  a  remonstrant, 
in  an  interurban  railroad  subsidy  proceeding,  to  object  in  the 
trial  court  to  names  of  the  petitioners,  which  were  signed  in 
some  cases  by  the  surnames  and  intials  only  of  the  Christian 
names,  and  in  other  cases  by  partnership  names  only,  is  a 
waiver  of  the  right  to  question  same  on  appeal,    p.  466. 

6.  Parties.  —  Interurban  Railroads.  —  Subsidies.  —  Petitions.  — 
Signatures. — Petitioners  for  au  interurban  railroad  subsidy 
election,  though  signing  by  surnames  and  initials  only  of 
Christian  names,  and  by  partnership  names,  are  parties  and 
have  the  right  to  take  any  steps  deemed  necessary  in  the  con- 
duct of  the  proceeding,     p.  466. 

7.  Appeal  and  Error. — Boards  of  Commissioners. — Interurban 
Railroads. — Elections. — Expiration  of  Time  Fixed  for. — Effect. 
— An  appeal  to  the  Supreme  Court  from  an  order  fixing  a  day 
for  an  interurban  railroad  subsidy  election,  will  not  be  dis- 
missed because  the  case  on  appeal  could  not  be  heard  until  after 
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the  expiration  of  the  day  fixed  for  such  election,  the  duty  of 
the  board  of  commissioners  on  a  remanding  of  the  cause  being 
to  fix  another  day  for  such  election,    p.  466. 

8.  Appeal  and  Error.— -Motion  to  Dismiss.'— Whether  in  Record 
ivithout  Bill  of  Exceptions. — Statute. — A  motion  to  dismiss  an 
appeal  from  the  board  of  commissioners,  the  ruling  thereon  and 
exception  thereto  are  in  the  record  by  virtue  of  §641c  Bums 
1905,  Acts  1903,  p.  338,  §3*,  without  a  bill  of  exceptions,    p.  467. 

9.  Same.  —  Final  Judgment,  —  Boards  of  Commissioners,  —  Ap- 
peals, under  §7859  Bums  1901,  §5772  R.  S.  1881,  can  only  be 
taken  from  the  final  judgments  rendered  by  the  boards  of  com- 
missioners,   p.  467. 

10.  Same. — Final  Judgments, — What  Are. — Interurhan  RtdU 
roads, — Subsidies,— Elections, — Final  judgment  by  the  board 
of  commissioners,  in  case  of  action  favorable  to  petitioners  for 
an  interurban  railroad  subsidy,  is  rendered  only  after  an  elec- 
tion, and  consists  in  the  granting  of  the  prayer  of  the  petition 
and  the  levying  of  the  tax  to  pay  such  subsidy,    p.  468. 

11.  Same.  —  Interlocutory  Judgments,  —  Dismissal*  —  Constit^ 
tional  Law, — The  Supreme  Court  will  not  decide  a  question  of 
constitutional  law  involved  in  an  appeal  taken  from  an  inter- 
locutory judgment  of  the  board  of  commissioners,  there  being 
no  right  of  appeal  in  such  a  case.    p.  468. 

From  Clinton  Circuit  Court;  Samuel  B,  Artman,  Spe- 
cial Judge. 

Petition  by  George  M.  Good  and  others,  against  which 
Samuel  W.  Burk  defends.  From  a  judgment  for  defend- 
ant, petitioners  appeal.    Reversed, 

D,  S.  Holman,  John  C.  Parber  and  James  V,  Kent, 
for  appellants. 

Asa  H,  B Gulden  and  Martin  A.  Morrison,  for  appellee. 

Monks,  J. — This  proceeding  was  brought  before  the 
Board  of  Commissioners  of  the  Counly  of  Clinton  by  ap- 
pellants, more  than  twenty-five  freeholders  of  Center  town- 
ship, in  said  county,  asking  said  township  to  make  an 
appropriation  of  money  to  aid  the  Tipton,  Frankfort  & 
Attica  Traction  Company,  an  interurban  railroad  com- 
pany, organized  under  the  laws  of  this  State,  in  con- 
structing its  railroad  in  and  through  said  township,  subject 
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to  certain  conditions  in  regard  to  the  construction  and 
equipment  of  its  principal  power-house  and  machine  shops. 
The  proceeding  was  brought  under  the  act  of  1869  (Acts 
1869  [s.  s.],  p.  92),  and  acts  amendatory  thereof  and  sup- 
plemental thereto  (§5341  et  seq.  Bums  1901,  §4046  et  seq. 
R.  S.  1881,  and  Acts  1903,  p.  233,  §5340a  Bums  1905). 
Appellee  was,  on  his  application,  made  a  defendant  by 
order  of  the  board  of  commissioners.  Such  proceedings 
were  had  that  said  board  of  commissioners  found  for  the 
petitioners,  and  ordered  that  the  question  of  making  said 
appropriation  of  money  by  said  township  be  submitted  to 
the  voters  of  said  township,  and  fixed  a  day  for  said  elec- 
tion to  be  held  as  provided  in  §§5341-5350  Bums  1901, 
§§4046-4055  R.  S.  1881.  From  this  order  appellee  ap- 
pealed to  the  court  below,  where  appellants  filed  a  written 
motion  to  dismiss  said  appeal,  for  the  reason  that  the  order 
of  the  board  from  which  the  appeal  was  taken  was  an  inter- 
locutory order  and  not  a  final  judgment  that  ended  the 
proceeding  before  the  board.  The  court  below  overruled 
said  motion,  and  on  its  own  motion  dismissed  said  pro- 
ceeding, and  rendered  final  judgment  against  appellants. 
The  errors  assigned  call  in  question  the  action  of  the 
court  (1)  in  overruling  appellants'  motion  to  dismiss  said 
appeal;  (2)  in  dismissing  the  proceeding  on  its  own  mo- 
tion. Appellee  claims  that  this  court  has  no  juris- 
1.  diction  of  the  appeal  because  all  the  parties  to  the 
judgment  of  the  court  below  are  not  shown  by  the 
record  to  be  parties  to  this  appeal,  citing  Ewbank's  Man- 
ual, §§144,  146.  Appellee  in  his  brief  says  that  this  con- 
tention rests  on  the  fact  "that  in  the  court  of  the  board  of 
commissioners  and  in  the  circuit  court  many  of  the  peti- 
tioners, now  appellants,  appeared  only  by  initials,  or  by 
copartnership  names,  or  by  nicknames,  and  there  is  noth- 
ing in  the  entire  record,  up  to  and  including  the  final 
judgment  of  the  circuit  court,  to  amend  or  correct  this  de- 
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feet"  It  is  true  that  many  of  the  petitioners  in  signing 
the  petition  signed  their  Christian  names  by  the  initial 
letters  onlj^  and  that  in  a  few  cases  firm  names  were  signed. 
In  this  court;  however^  the  full  names  of  all  the  appellants 
are  given  in  the  assignment  of  errors^  and  it  is  alleged  in 
the  assignment  of  errors  that  said  appellants  ^^are  the  same 
and  identical  persons  who  signed  the  petition  filed  in  the 
commissioners  court  in  this  cause."  The  objection  to  the 
assignment  of  errors  is  not  tenable.    The  proceed- 

2.  ings  before  the  board  of  commissioners  and  in  the 
court  below  are  not  void  on  account  of  the  manner 

in  which  many  of  the  appellants  signed  the  petition. 
Myers  v.  Wikon  (1906),  166  Ind.  661,  and  cases  cited. 
Appellee  contends  that  the  appellants  who  signed  their 
Christian  names  to  the  petition  by  the  initial  letters  only, 
had  no  standing  in  the  court  below  and  could  make  no  mo- 
tion and  take  no  exceptions  to  any  ruling  of  the  court 
thereon,  and  that  as  the  motion  to  dismiss  the  appeal  in 
the  court  below  was  the  joint  motion  of  all  the  petitioners, 
the  exception  taken  by  said  petitioners  to  the  ruling  of  the 
court  thereon  was  ineffectual  as  to  those  who  had  no  stand- 
ing in  court,  and  was  therefore  ineffectual  as  to  all.  The 
statute  under  which  this  proceeding  was  brought  only 
requires  that  the  petition  be  "signed"  by  twenty-five  free- 
holders of  the  township  of  such  county,  etc.  §5340  Bums 
1901,  Acts  1889,  p.  82.  Nothing  is  said  as  to  the  manner 
of  signing  said  petition. 

It  was  held  by  this  court  in  Collins  v.  Marvil  (1896), 

145  Ind.  631,  that  the  signature  of  a  remonstrant  under 

section  nine  of  the  act  known  as  the  Nicholson  law 

3.  (§7283i  Bums  1901,  Acts  1895,  p.  248)  was  suffi- 
cient if  he  signed  his  "surname  in  full  and  his 

Christian  name  by  the  initial  letter."  See,  also,  Ferguson 
V.  Smith  (1872),  10  Kan.  396;  14  Ency.  PI.  and  Pr.,  274; 
21  Am.  and  Eng.  Ency.  Law  (2d  ed.),  308,  309. 

Vol.  167—30 
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While  the  petition  was  not  rendered  void  or  ineffective 
because  not  signed  by  the  full  Christian  name  as  well  as 
the  surname  of  each  petitioner,  it  may  be  true  that, 
4.     by  raising  the  question  in  a  proper  manner  and 
form  at  the  proper  time  appellee  would  have  been 
entitled  to  have  the  full  Christian  name  and  surname  of 
each  petitioner  entered  of  record  as  a  party  plaintiff.  Hop- 
per V.  Lucas  (1882),  86  Ind,  43,  49.    It  does  not  appear 
that  any  objection  was  raised  before  the  board  of 
6.     commissioners  or  in  the  circuit  court  as  to  the  man- 
ner in  which  the  petition  was  signed,  or  that  any 
question  was  raised  or  presented  in  regard  to  the  same. 
It  is  too  late  to  present  the  question  now,  for  the  reason 
that  unless  such  questions  are  properly  presented  to  the 
court  below  they  cannot  be  considered  on  appeal.     Ew- 
bank's  Manual,  §§7,  24,  38;  Elliott,  App.  Proc,  §470. 
The  petitioners,  the  appellants  here,  were  parties  to  said 
proceeding  before  the  board  and  in  the  circuit  court 

6.  regardless  of  how  they  signed  their  names  to  the 
petition,  and  were  bound  by  the  judgments  of  said 

tribimals  until  vacated  or  set  aside,  and  had  the  right  to 
take  steps  in  said  cause,  make  objections,  take  exceptions, 
and  assign  errors  on  appeal,  the  same  as  if  each  had  signed 
his  Christian  name  and  surname  in  full. 

It  is  next  insisted  by  appellee  that  as  the  time  fixed  by 

the  board  of  commissioners  for  holding  said  election  had 

passed  before  the  appeal  to  this  court  was  perfected, 

7.  the  question  involved  in  this  case  became  a  moot 
question,  and  this  appeal  must  be  dismissed.     This 

contention  of  appellee  cannot  be  sustained,  for  the  reason 
that  if  this  cause  is  reversed,  and  the  court  below  is  di- 
rected to  dismiss  the  appeal,  it  will  be  the  duty  of  the 
board  of  commissioners  to  fix  another  day  for  said  election. 
Under  section  three  of  the  act  of  1903  (Acts  1903,  p. 
338,  §641c  Bums  1905)  the  motion  of  appellants  in  the 
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court  below  to  dismiss  the  appeal  from  the  board 

8.  of  commissioners  and  the  ruling  of  the  court  there- 
on and  the  exception  of  the  appellants  to  said  ruling 

were  parts  of  the  record  without  a  bill  of  exceptions-  Since 
the  taking  effect  of  said  act  all  the  papers  and  entries  nec- 
essary to  a  ^review  of  said  ruling  in  this  court  on  appeal 
are  a  part  of  the  record  without  filing  a  bill  of  exceptions. 
It  is  claimed  by  appellee  that  the  court  below  properly 
overruled  said  motion  to  dismiss  the  appeal,  and  of  its  own 
motion  dismissed  the  proceedings  because   (1)   the 

9.  word  "railroad,"  used  in  the  act  of  1869  and  sub- 
sequent acts  providing  for  the  voting  of  aid  to  rail- 
road companies,  does  not  include  interurban  street  rail- 
roads, and  that  under  said  acts  the  board  of  commissioners 
has  no  jurisdiction  to  act  on  any  petition  to  vote  aid  to 
such  interurban  street  railroads;  (2)  the  act  of  1903  (Acts 
1903,  p.  233,  §5340a  Bums  1905),  which  provides  that 
said  acts  "be  extended  to  and  held  to  include  every  kind  of 
street  railroad,  suburban  street  railroad,  or  interurban 
street  railroad,'^  is  unconstitutional  and  void.  It  has  been 
held  by  this  court  under  said  act  of  1869  and  acts 
amendatory  thereof  and  supplemental  thereto,  that  when 
the  board  of  commissioners  entered  an  order  granting  the 
prayer  of  the  petitioners,  or  refusing  to  grant  the  prayer 
thereof,  an  appeal  may  be  taken  therefrom  under  §7859 
Bums  1901,  §5772  R.  S.  1881  and  Horner  1901.  Board, 
etc.,  V.  Conner  (1900),  155  Ind.  484,  490,  and  cases  cited. 
While  said  section  provides  that  an  appeal  may  be  taken 
from  any  decision  of  the  board,  it  has  been  uniformly  held 
that  the  same  must  be  final  in  its  nature,  and  that  it  must 
put  an  end  to  the  proceedings  before  that  tribunal.  Summe 
V.  Broivne  (1905),  165  Ind.  490,  and  cases  cited;  Strebin 
V.  Lavengood  (1904),  163  Ind.  478,  484,  485. 

It  is  provided  in  §5351  Bums  1901,  §4056  R.  S.  1881 
and  Homer  1901,  that  "if  a  majority  of  the  votes  cast 
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shall  be  in  favor  of  such  railroad  appropriation,  the 

10.  board  of  county  commissioners,  at  its  ensuing  reg- 
ular June  session,  shall  grant  the  prayer  of  said 

petition,  and  shall  levy  a  special  tax,''  etc  It  is  evident 
that  when  the  board  of  commissioners  orders  an  election, 
and  fixes  the  date  thereof  as  provided  in  §5341  Bums 
1901,  §4046  R.  S.  1881  and  Homer  1901,  the  proceeding 
is  not  at  an  end  before  the  board,  for  the  result  of  said 
election  determines  whether  the  board  shall  grant  or  refuse 
to  grant  the  petition.  In  this  case  the  appeal  was  taken 
from  the  order  of  the  board  ordering  the  election  and  fixing 
the  date  when  it  should  be  held.  This  was  a  mere  inter- 
locutory order,  from  which,  under  the  authorities,  no  ap- 
peal could  be  taken. 

Even  if  appellee's   contentions   that  the  railroad   aid 

acts    do    not    include    intenirban    street    railroads,    and 

that  the  act  of  1908   (Acts  1903,  p.  233,  §5340a 

11.  Bums  1905)  is  unconstitutional,  are  correct,  ques- 
tions we  need  not  and  do  not  decide,  no  appeal 

could  be  taken  in  said  proceeding  until  the  order  granting 
or  refusing  to  grant  the  petition  was  made  by  the  board 
under  §5351,  supra.  It  follows  that  the  court  erred  in 
overruling  appellants'  motion  to  dismiss  said  appeal  and 
in  dismissing  the  proceedings. 

Judgment  reversed,  with  instructions  to  sustain  the  peti- 
tioners' motion  to  dismiss  the  appeal  and  return  the  papers 
in  the  cause  to  the  board  of  commissioners  for  further  pro- 
ceedings. 


City  of  Richmond  v.  Lincoln,  ADMiNisTRATRra. 

[No.  20,864.  Filed  Decmber  13,  1906.] 
1.  Municipal  Corporations. — Negligence,  —  Electric  Lights. — 
Operation. — Cities  are  liable  for  negligence  in  the  operation  of 
electric  light  plants  used  to  furnish  light  for  such  cities  and 
for  commercial  purposes.  Aiken  v«  City  of  Columbus,  ante, 
p.  189,  followed,    p.  470. 
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2.  Municipal  Corporations.  —  Negligence.  —  Electric  Lights. — 
Cities  are  liable  for  negligence  in  the  operation  of  their  electric 
light  plants,  although  such  plants  are  controlled  by  boards  of 
electric  light  commissioners  appointed  by  such  cities'  councils 
by  virtue  of  §§3543a-3543g  Bums  1901,  Acts  1901,  p.  423,  such 
boards  being  amenable  to,  and  removable  at  the  will  of,  such 
councils  (§3536  Bums  1901,  §3101  R.  S.  1881).    p.  470. 

3.  Appeal  and  Error. — Briefs. — Evidence. — Failure  of  appellant 
to  set  out  in  its  brief  on  appeal  the  evidence  or  a  condensed 
recital  thereof  waives  any  question  thereon,    p.  471. 

Erom  Henry  Circuit  Court;  John  M.  Morris,  Judge. 

Action  by  Emma  Lincoln,  as  administratrix  of  the  es- 
tate of  William  M.  Lincoln,  deceased,  against  the  City  of 
Kichmond.  From  a  judgment  on  a  verdict  for  plaintiff 
for  $5,000,*  defendant  appeals.  Transferred  from  Appel- 
late Court  under  §1337u  Bums  1901,  Acts  1901,  p.  590. 
Affirmed. 

Mark  E.  Forkner  and  Bobbins  &  Starr,  for  appellant 

Thomas  J.  Study,  Wilfred  Jessup,  W.  0.  Barnard  and 
W.  E.  Jeffrey,  for  appellee. 

Monks,  J. — This  action  was  brought  by  appellee  to  re- 
cover damages  for  the  death  of  William  M.  Lincoln,  alleged 
to  have  been  caused  in  the  year  1903  by  the  negligence  of 
appellant  "in  the  management  and  operation  of  its  electric 
light  plant,  erected,  maintained  and  operated  to  furnish 
electricity  with  which  to  light  the  streets  of  said  city  and 
to  supply  the  inhabitants  thereof  with  electricity  for  do- 
mestic and  commercial  purposes  for  pay."  A  demurrer 
to  the  complaint  for  want  of  facts  was  overruled.  A  trial 
of  said  cause  resulted  in  a  verdict,  and,  over  a  motion  for 
a  new  trial,  a  judgment  in  favor  of  appellee. 

The  errors  assigned  call  in  question  the  action  of  the 
court  in  overruling  (1)  the  demurrer  to  the  complaint, 
and  (2)  the  motion  for  a  new  trial. 

Counsel  for  appellant  contend  that  appellant,  "in  operat- 
ing its  municipal  lighting  plant  for  municipal  and  com- 
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mercial  purposes,  acted  under  the  police  power  in 

1.  the  discharge  of  a  governmental  duty,  and  is  not 
liable  in  damages  for  the  negligent  discharge  of 

this  duty."  Since  the  filing  of  appellant's  brief  in  which 
this  contention  is  made,  this  court  has  held  to  the  contrary 
in  Aiken  v.  City  of  Columbus  (1906),  ante,  139.  See,  also, 
Esberg  Cigar  Co.  v.  City  of  Portland  (1899),  34  Ore, 
282,  55  Pac  961,  43  L.  R.  A.  435,  75  Am.  St  651,  and 
cases  cited;  note  to  Carson  v.  City  of  Oenesee  (1903),  108 
Am.  St.  127,  140-145,  166-169,  174;  Rhobidas  v.  Concord 
(1899),  70  N.  H.  90,  47  Atl.  82,  85  Am.  St.  604,  and 
cases  cited,  and  note  pp.  617,  618,  51  L.  R.  A.  381 ;  Dick- 
inson V.  City  of  Boston  (1905),  188  Mass.  595,  75  N.  E. 
68,  1  L.  R  A.  (N.  S.)  664;  Tindley  v.  City  of  Salem 
(1884),  137  Mass.  171,  50  Am.  St.  289;  Hand  v.  Inhab- 
itants of  BrooJcline  (1879),  126  Mass.  324;  City  of  Chi- 
cago V.  Sjslz,  Schwab  &  Co.  (1903),  202  111.  545,  67  N.  E. 
386,  and  cases  cited ;  1  Smith,  Mun.  Corp.,  §§775-783 ;  20 
Am.  and  Eng.  Ency.  Law  (2d  ed.),  1193-1198;  3  Abbott. 
Mun.  Corp.,  pp.  2254,  2255;  2  Cooley,  Torts  (3d  ed.), 
1011-1014. 

It  is  next  insisted  by  appellant  that  as  it  had  placed  its 

electric  light  plant  in  the  hands  and  under  the  control  of 

electric  light  commissioners,  under  the  act  of  1901 

2.  (Acts  1901,  p.  423,  §§3543a-3543g  Bums  1901), 
it  was  not  liable  for  the  negligence  of  such  commis- 
sioners or  their  employes.  The  members  of  the  board  of 
electric  light  commissioners  under  said  act  were  appointed 
and  their  compensation  fixed  by  the  common  council  of 
appellant,  and  they  were  amenable  to,  and  subject  to  re- 
moval by,  said  common  council  for  a  failure  to  perform 
their  duty  to  the  city  in  managing  and  operating  said  plant. 
§3536  Bums  1901,  §3101  R  S.  1881  and  Horner  1901 ; 
Muhler  v.  Hedekin  (1889),  119  Ind.  481.  Said  board  of 
electric  light  commissioners  was  appointed  by  the  common 
council  under  said  act  for  the  benefit  of  appellant,  and,  in 
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the  management  and  operation  of  its  electric  light  plant, 
said  board  acted  for  and  on  behalf  of,  and  represented,  said 
city,  and  was  not  an  independent  body  acting  for  itself. 
Not  being  an  independent  body,  but  acting  for  and  repre- 
senting the  city,  the  city  is  liable  for  the  negligence  of  said 
board,  within  the  rule  as  to  municipal  liability  for  an 
officer's  negligence.  1  Smith,  Mun.  Corp.,  §§775-783; 
Pettengill  v.  City  of  Yonkers  (1889),  116  K  Y.  558,  564, 
565,  22  N.  E.  1095,  15  Am.  St.  442;  Ehrgott  v.  Mayor, 
etc.  (1884),  96  N.  Y.  264,  48  Am.  Rep.  622;  Bailey  v. 
Mayor,  etc.  (1842),  3  Hill  (N.  Y.)  531,  38  Am.  Dec.  669; 
Mayor,  etc.,  v.  Bailey  (1845),  2  Denio  (N.  Y.)  433;  Rho- 
bidas  V.  Concord,  supra;  note  to  Carson  v.  City  of  Oenesee 
(1903),  108  Am.  St  127,  164-168.  See,  also,  Esberg 
Cigar  Co.  v.  City  of  Portland,  supra. 

It  is  next  insisted  by  appellant  that  no  recovery  can  be 
had  in  this  action  on  accoimt  of  the  contributory  negligence 

of  the  deceased.     Appellee  contends  that  "appel- 
3.     lant,  by  failing  to  set  out  in  its  brief  a  condensed 

recital  of  the  evidence  in  narrative  form  on  this 
issue  and  the  causes  for  a  new  trial,  has  waived  the  deter- 
mination" of  said  question.  This  contention  of  appellee 
must  be  sustained.  We  have,  however,  examined  and  con- 
sidered the  evidence  bearing  on  said  question,  and  are  of 
the  opinion  that  the  same  was  properly  submitted  to  the 
jury  for  their  determination. 
Judgment  affirmed. 


Ellison  et  al.  v.  Ganiard,  Trustee. 

[No.  20,835.    Filed  December  14,  1906.] 
.    Appeal  and  Error. — Briefs. — Compliance  vnth  Rules. — Sub- 
stantial compliance  with  the  Supreme  Court  rules  in  the  prepa- 
ration of  briefs  is  ail  that  is  required,    p.  481. 
.     Same.  —  New  Trial.  —  "Findings.'*  —  Words  and  Phrases. — 
The  use  of  the  word  '^findings"  instead  of  'decision"  in  the 
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motion  for  a  new  trial  is  a  sufficient  compliance  with  subd.  6, 
8668  Bums  1901,  8569  R.  S.  1881,  providing  reasons  for  which 
new  trials  may  be  granted,    p.  481. 

3.  Trusts. — Writings, — Deeds, — ^A  deed  of  land  by  a  mother  to  a 
son  accompanied  by  a  written  appointment  of  him  as  trustee 
to  sell  the  lands  conveyed  and  to  distribute  the  proceeds  equally 
to  her  children,  which  appointment  was  accepted  by  such  son 
in  writing,  constitutes  an  express  trust  under  §3391  Bums 
1901,  §2969  R.  S.  1881.    p.  485. 

.4.  Same. — Powers, — Deeds, — Title  Conveyed, — A  deed  to  a  trus- 
tee, directing  him  to  convey  the  property  and  distribute  the 
proceeds  to  determinable  beneficiaries,  is  sufficient  to  authorize 
him  to  transmit  a  fee-simple  title  to  his  grantee,    p.  487. 

5.  Same. — Deeds, — Contracts. — Recording, — The  execution  of  a 
deed  conveying  certain  lands,  together  with  a  separate  writing 
appointing  the  grantee  as  a  trustee  to  sell  the  same  and  dis- 
tribute the  proceeds  to  determinable  beneficiaries,  constitutes, 
as  between  the  parties,  an  express  trust;  and  the  failure  to 
record  such  separate  writing  did  not  impair  the  trust,    p.  487. 

6.  Same. — Trustees. — Bankruptcy  of. — Effect  on  Trust  Property, 
— Execution, — Property  held  in  trust  by  a  bankrupt,  not  being 
liable  to  execution  for  such  bankrupt's  debts,  does  not  pass  to 
such  bankrupt's  trustee  under  the  bankruptcy  law  of  1898  (30 
Stat.,  pp.  544,  565,  §70,  U.  S.  Comp.  Stat.,  p.  3451).    p.  488. 

7.  Bankruptcy.  —  Trustees.  —  Title  to  Property.  —  Equities, — 
Trustees  in  bankruptcy  take  their  bankrupts'  titles,  which  are 
unaffected  by  fraud,  burdened  with  all  the  equities  to  which 
such  titles  were  subject  in  the  hands  of  such  bankrupts,    p.  488. 

8.  Deeds. — Contemporaneous  Contracts. — Construction, — Trusts. 
— Bankruptcy.  —  Quieting  Title.  —  A  deed  absolute  upon 
its  face,  when  construed  with  a  contemporaneous  writing  exe- 
cuted with  such  deed,  which  creates  the  grantee  a  trustee  of 
the  granted  property  anc)  directs  a  sale  thereof  and  a  distribu- 
tion of  the  proceeds  to  certain  determinable  beneficiaries, 
passes  no  beneficial  title  to  such  grantee;  and  his  trustee  in 
bankruptcy  cannot  maintain  a  suit  thereon  to  quiet  title, 
p.  489. 

9.  Bankbuptcy. — Title, — Unrecorded  Trust. — Trustee's  Right  to 
Quiet  Title. — Estoppel  in  Pais, — ^A  trustee  in  bankruptcy  has 
no  right  to  a  decree  quieting  his  title  to  lands  held  in  trust  by 
the  bankrupt  by  an  unrecorded  instrument,  the  deed  to  such 
bankrupt  on  record  appearing  absolute,  because  of  an  estoppel 
in  pais,  where  but  two  out  of  800  of  the  creditors  relied  upon 
the  bankrupt's  ownership  of  such  property  when  they  became 
creditors,    p.  489. 
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10.  Estoppel.  —  Nature  of.  —  Bankruptcy. — Trustee. — Where  a 
creditor  dealt  with  a  bankrupt,  relying  upon  the  bankrupt's 
ownership  of  property  held  by  him  under  a  deed  absolute  upon 
its  face,  such  property  in  reality  being  held  in  trust,  such 
creditor,  to  avail  himself  of  an  estoppel,  must  bring  a  suit  to 
subject  such  land  to  the  payment  of  his  claim,  the  trustee  in 
bankruptcy  being  unable  to  assert  such  an  estoppel,    p.  490. 

From  Lagrange  Circuit  Court;  B,  8.  Rohertson,  Special 
Judge. 

Suit  by  Sidney  K.  Ganiard,  as  trustee  of  RoUin  Ellison, 
a  bankrupt,  against  Alice  H.  Ellison  and  others.  From  a 
decree  for  plaintiff,  defendants  appeal.  Transferred  from 
the  Appellate  Court  under  §1337u  Bums  1901,  Acts  1901, 
p.  690.     Reversed, 

0.  L.  Ballou  and  T.  E.  Ellison,  for  appellants. 
John  W.  Hanan  and  Barrett  &  Morris,  for  appellee. 

JoBDAN,  J. — ^Appellee,  as  trustee  of  RoUin  Ellison,  a 
bankrupt,  commenced  this  suit  against  Susan  M.  Ellison 
to  quiet  title  to  certain  real  estate  situated  in  Lagrange 
coimty,  Indiana.  After  the  commencement  of  the  suit, 
appellants  herein,  Thomas  E.  Ellison,  Susan  B.  Williams, 
Mary  L.  Bastian,  Alice  H,  Ellison,  Ellen  M.  Fountain, 
and  Emma  F.  Casebeer,  petitioned  the  court  to  be  made 
defendants,  averring  in  the  petition  that  they  were  the 
owners  of  the  undivided  six-sevenths  of  the  lands  in  con- 
troversy, and  that  the  plaintiff  was,  as  trustee  of  Rollin 
Ellison,  the  owner  of  the  remaining  seventh.  The  court 
granted  the  petition  and  ordered  that  the  petitioners  be 
made  defendants  to  the  suit 

Susan  M.  Ellison  filed  an  answer  of  disclaimer,  which, 
omitting  the  formal  parts,  is  in  these  words :  "Comes  now 
Susan  M.  Ellison,  the  defendant  in  the  above  entitled 
cause,  and  for  answer  to  plaintiff's  complaint  disclaims 
having  any  interest  in  or  title  to  said  property.  She  fur- 
ther says  that  prior  to  the  conMnencement  of  this  suit,  to 
wit,  on  January  10,  1899,  she  was  the  owner  of  all  said 
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real  estate ;  that  on  that  day  she  conveyed  the  same  to  Rol- 
lin  Ellison  as  trustee;  that  said  RoUin  Ellison  as  such 
trustee  was,  whenever  a  suitable  purchaser  was  found 
therefor,  to  sell  and  convey  the  same  to  such  purchaser, 
taking  back  such  securities  as  trustee  as  would  evidence  the 
unpaid  part  of  the  purchase  price  thereof;  that  said  Rollin 
Ellison  was,  by  the  terms  of  said  trust,  to  divide  the  pro- 
ceeds among  this  defendant's  children  in  equal  parts;  that 
this  defendant's  children,  who  were  and  are  entitled  to 
receive  the  proceeds  derived  from  the  sale  of  said  property, 
are  [setting  out  the  names  of  appellants  herein],  and  they 
became  at  that  time  the  equitable  owners  thereof.  Where- 
fore she  demands  judgment  for  costs." 

Subsequently  appellee  filed  an  amended  complaint, 
making  appellants  party  defendants  thereto,  in  compliance 
with  the  order  of  the  court  hereinbefore  mentioned.  There- 
in he  alleged  that  he  was  the  duly  appointed,  qualified  and 
acting  trustee  in  the  matter  of  Rollin  Ellison,  a  bankrupt, 
in  the  proceedings  in  bankruptcy  in  the  United  States  dis- 
trict court  in  and  for  the  district  of  Indiana ;  that  on  Sep- 
tember 18,  1903,  said  Ellison  was  by  said  court,  on  his 
voluntary  petition,  duly  adjudged  a  bankrupt;  that  at  and 
prior  to  the  time  that  said  Ellison  was  adjudged  a  bank- 
rupt he  was  and  ever  since  has  been,  and  now  is,  the  owner 
in  fee  simple  of  the  following  described  real  estate  in  La- 
grange county,  Indiana  (here  follows  the  description  of 
the  lands  and  lots  in  controversy) ;  that  at  the  time  said 
Ellison  was  adjudged  a  bankrupt  said  real  estate  was,  and 
still  is,  subject  to  the  payment  of  the  debts  of  said  bank- 
rupt, Rollin  Ellison,  and  that  the  same  is  liable  to  be  sold 
by  plaintiff,  as  such  trustee,  to  make  assets  for  the  payment 
of  the  debts,  and  that  it  is  necessary  for  the  plaintiff  to  sell 
the  lands  in  question  for  said  purpose.  It  is  further  alleged 
that  the  defendants  to  the  suit  claim  an  interest  in  said 
real  estate  adverse  to  the  plaintiff's  rights  therein,  which 
claim  is  unfounded  and  a  cloud  on  plaintiff's  title;  that 
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plaintiff  has  been  by  the  United  States  district  court  in 
bankruptcy  duly  authorized  to  institute  and  carry  on  this 
suit.  Wherefore  he  prays  that  the  defendants'  claim  to 
said  real  estatis  be  declared  null  and  void,  and  plaintiff's 
title  to  the  same  be  quieted. 

The  defendants,  other  than  Susan  M.  Ellison,  filed  an 
answer  to  the  amended  complaint,  which  is  denominated  a 
partial  answer.  This  answer  may  be  said  to  be  in  the  na- 
ture of  a  special  or  argumentative  denial.  Therein  the 
defendants  admit  that  Rollin  Ellison  was  adjudged  a  bank- 
rupt, as  alleged  in  the  complaint,  and  that  appellee  was 
appointed  trustee  of  his  estate.  They  further  aver  that 
said  Rollin,  in  his  schedule  of  the  property  which  he  filed, 
did  not  claim  to  own  the  real  estate  described  in  the  com- 
plaint, but  claimed  that  he  held  the  same  in  trust;  that 
the  only  title  that  said  Rollin  ever  held  in  and  to  said 
property  was  by  virtue  of  two  deeds  executed  by  Susan  M. 
Ellison  at  a  time  "^hen  she  was  the  owner  of  the  property ; 
that  by  said  deeds  she  conveyed  to  said  Rollin,  for  a  nom- 
inal consideration,  the  following  real  estate  situated  in 
Lagrange  county,  Indiana  (describing  it),  being  the  lands 
set  out  in  the  complaint;  that  at  the  time  she  executed  said 
deeds  she  also  executed  in  writing  a  declaration  of  trust 
by  which*  he  (Rollin)  took  title  in  trust  to  said  property 
for  the  purpose  of  dividing  the  value  thereof  in  equal  parts 
among  her  children,  he  being  one  of  her  said  children; 
that  under  said  trust  so  declared  he  was  granted  authority 
to  sell  and  convey  said  property  as  soon  as  he  could  find 
purchasers  therefor,  and  was  invested  with  power  to  take 
back  to  himself  as  trustee  proper  securities  for  the  unpaid 
portion  of  the  purchase  money,  which  was  to  be  divided 
among  said  defendants  as  her  children;  that  said  Rollin 
accepted  said  trust  and  agreed  to  carry  the  same  out  as 
directed;  that  Susan  M.  retained  possession  of  the  prop- 
erty, used  and  occupied  the  same,  collected  rents,  made 
improvements  thereon,  and  paid  taxes;  that  one  of  said 
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tracts  of  land  was  sold  to  one  Stevens,  and  Mrs.  Ellison 
took  and  received  the  proceeds  of  such  sale;  and  another 
small  tract  was  sold  to  one  Lovell,  and  she  took  and  re- 
ceived the  proceeds  of  such  sale,  all  with  the  knowledge 
and  consent  of  these  defendants  and  of  said  RoUin  Elli- 
son; that  on  December  11,  1900,  said  Susan  M.  distributed 
among  these  defendants  and  beneficiaries  the  sum  of  $700, 
derived  by  her  frorli  the  sales  and  rentals  of  said  property. 
It  is  further  averred  in  said  answer  that  on  October  18, 
1902,  RoUin  Ellison  sold  one  of  the  tracts  of  land  to 
William  Appleman  for  the  sum  of  $800,  and  received 
therefor  in  his  own  name  notes  and  a  mortgage  to  secure 
that  amount,  and  said  notes  and  mortgage  have  passed  into 
ihe  hands  of  the  plaintiff  as  trustee  in  bankruptcy,  and  thp 
same  are  now  in  his  hands,  or  have  been  collected  by  him 
and  the  funds  thereby  derived  are  in  his  possession.  It  is 
further  averred  that  by  the  adjudication  in  bankruptcy 
said  trust  was  terminated  and  the  same  cannot  be  further 
carried  out  or  performed  by  said  RoUin;  that  one-seventh 
of  said  property  and  the  proceeds  derived  from  the  sale 
thereof  belong  to  and  are  the  property  of  said  Rollin,  and 
that  each  defendant  is  the  owner  of  one-seventh,  and  all, 
jointly,  own  an  undivided  six-sevenths  thereof;  that  a  fair 
and  equitable  division  cannot  be  made  of  said  property  so 
that  the  same  can  be  divided  between  the  plaintiff  and  these 
defendants,  and  that  an  accounting  should  be  had  and  a 
commissioner  should  be  appointed  to  take  possession  of 
said  property  and  sell  the  same  and  divide  the  proceeds 
among  and  between  the  plaintiff  and  these  defendants. 

Appellee  successfully  moved  to  strike  out  all  that  part 
of  the  answer  which  related  to  the  sale  and  conveyance  of 
the  tract  of  land  to  Appleman  and  the  receipt  by  the 
trustee  of  the  mortgage  for  $800,  and  the  collection  of  the 
proceeds  thereof.  Appellee  filed  a  reply  to  this  answer  in 
two  paragraphs.  First,  the  general  denial.  By  the  second 
paragraph  he  alleges  that  the  defendants  "are  estopped  to 
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assert  title  to  the  lands  described  in  their  answer,  or  to 
obtain  or  secure  the  relief  therein  demanded,  because  said 
RoUin  Ellison  was,  on  September  18,  1903,  and  for  many 
years  prior  thereto  had  been,  engaged  in  the  business  of  a 
.  private  banker  in  the  town  of  Lagrange,  Indiana ;  that  on 
the  day  aforesaid  said  Ellison  filed,  in  the  district  court  of 
the  United  States  for  the  district  of  Indiana,  his  voluntary 
petition,  praying  to  be  adjudged  a  bankrupt,  and  on  said 
day  he  was  adjudged  a  bankrupt  by  said  court ;  that  there- 
after, on  October  — ,  1903,  the  plaintiff  was  duly  ap- 
pointed and  qualified  as  trustee  of  said  bankrupt,  and  still 
is  acting  as  trustee,  and  as  such  is  the  owner  of  all  of  the 
property,  real  and  personal,  of  said  Rollin  Ellison,  for  the 
benefit  of  all  of  his  creditors,  and  of  the  property  described 
in  the  answer  of  Susan  B.  Williams,  Mary  L.  Bastian, 
Alice  H.  Ellison,  Ellen  M.  Fountain,  Emma  F.  Casebeer 
and  Thomas  E.  Ellison;"  that  on  January  10,  1899,  while 
said  Rollin  Ellison  was  so  engaged  in  the  business  of  a 
private  banker  at  the  town  aforesaid,  Susan  M.  Ellison, 
who  was  his  mother,  and  then  the  owner  in  fee  of  the  lands 
described  in  the  answer,  conveyed  the  same  to  him  by  a 
general  warranty  deed;  that  this  deed  was  executed  and 
acknowledged  by  said  Susan  M.  to  Rollin,  and  was  there- 
after, on  the  day  of  ,  duly  recorded  in  the 

record  of  deeds  in  the  recorder's  office  of  Lagrange  county, 
Indiana,  with  the  knowledge  and  consent  of  the  defend- 
ants; that  the  latter  knowingly  permitted  this  deed  to  be 
taken  in  the  name  of  said  Rollin  and  the  title  in  his  name 
to  be  so  recorded  and  said  deed  to  remain  on  the  records  of 
Lagrange  county  in  his  name;  that  they  knowingly  per- 
mitted the  deed  so  to  stand  and  remain  of  record  in  the 
name  of  Rollin  Ellison  for  the  purpose  of  giving  him  in- 
creased credit  and  financial  standing  in  the  community  in 
which  he  was  so  conducting  his  business  of  a  private 
banker;  that  among  the  customers  of  his  bank  many  knew 
at  and  prior  to  the  time  of  making  deposits  therein  that 
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the  title  to  said  lands  was  in  the  name  of  Rollin  on  the 
public  records  of  the  county,  but  they  had  no  knowledge, 
information,  or  notice  of  the  declaration  of  trust  executed 
by  Susan  M.,  or  that  the  defendants  had  or  claimed  any 
title  to  or  interest  in  said  lots  and  lands  until  after  the 
adjudication  in  bankruptcy  of  Rollin  Ellison;  that  at  and 
prior  to  the  time  of  said  adjudication  there  were  more  than 
two  hundred  customers  of  Rollin  Ellison,  who,  at  clivers 
times,  deposited  sums  of  money  with  him  as  a  banker, 
which  deposits  in  the  aggregate  at  the  time  of  said  adjudi- 
cation in  bankruptcy  amounted  to  over  $300,000,  in  which 
amount  he  was  indebted  to  said  creditors  and  customers 
of  his  bank ;  that  his  property  and  assets  at  that  time  were 
wholly  insuflBcient  to  pay  said  creditors,  and  were  not  suflS- 
cient  to  pay  more  than  thirty  or  forty  cents  on  the  dollar 
of  his  indebtedness;  that  many  of  his  creditors,  knowing 
of  the  execution  of  said  deed  and  that  the  title  to  said  lots 
and  lands  stood  in  his  name  upon  the  public  records  of 
the  county  and  believing  him  to  be  the  owner  thereof  and 
relying  on  his  ownership  thereof,  extended  to  him  credit 
from  time  to  time  and  made  deposits  in  his  bank  in  divers 
and  various  sums  and  permitted  the  same  to  remain  in  his 
said  bank  until  his  adjudication  in  bankruptcy. 

It  further  alleges  that  Hartman  D.  Shoup,  during  the 
time  said  real  estate  stood  upon  the  records  in  the  name  of 
said  Rollin,  made  an  examination  of  the  records  of  the 
deeds  and  ascertained  thereby  that  the  real  estate  in  con- 
troversy was  still  in  the  name  of  Rollin  Ellison,  and  he 
believed  said  Ellison  owned  said  real  estate,  and,  not 
knowing  of  any  interest,  right,  or  title  of  the  defendants 
therein  by  reason  of  any  declaration  of  trust,  and  relying 
upon  such  ownership,  on  November  17,  1900,  deposited  in 
said  bank  $1,694,  and  thereafter  made  other  deposits,  etc. 
Other  allegations  disclose  the  insolvency  of  said  Rollin, 
his  adjudication  in  bankrupcty,  and  it  is  alleged  that  said 
Shoup  has  filed  his  claim  against  the  estate  of  Rollin  Elli- 
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son  and  has  been  allowed  thereon  the  sum  of  $894,  and 
that  only  ten  per  cent  of  the  amount  so  allowed  has  been 
paid.  It  is  alleged  that,  at  the  time  the  deposit  of  $1,694 
was  made,  the  real  estate  described  in  the  answer  was,  and 
is  now,  of  the  value  of  $16,000,  and,  if  the  defendants  are 
declared  the  owners  thereof,  said  Shoup  and  other  creditors 
of  said  RoUin  will  be  deprived  of  the  payment  of  their 
claims,  "and  his  and  their  pro  rata  share  thereof  as  cred- 
itors of  said  Rollin  Ellison."  It  is  further  alleged  that 
defendants,  knowing  that  the  deed  had  been  executed  to 
said  Rollin  and  recorded  as  aforesaid,  and  that  the  title  to 
the  lands  appearing  upon  the  records  in  his  name  would 
give  him  increased  financial  standing  and  credit  among  the 
public  generally,  and  especially  among  his  creditors  and 
depositors  in  said  bank,  permitted  the  title  to  remain  in 
him  from  the  time  of  the  execution  and  of  the  recording 
of  said  deed  until  his  adjudication  in  bankruptcy;  that 
they  kept  silent  said  declaration  of  trust  and  gave  out  no 
notice  or  information  concerning  the  same,  either  to  the 
public  or  to  said  depositors  and  creditors  of  said  Rollin 
Ellison.  The  plaintiif,  therefore,  avers  that,  by  reason  of 
the  facts  aforesaid,  the  defendants,  and  each  of  them,  ought 
to  be  in  equity  estopped  from  setting  up  or  asserting  any 
title  to  or  interest  in  said  lands  or  lots,  or  any  part  thereof, 
as  against  the  plaintiif  and  the  creditors  of  said  bankrupt 
estate,  and  for  the  further  reason,  as  plaintiff  avers,  that 
the  proceeds  of  the  sale  of  said  lands  and  lots,  together  with 
all  the  other  estate  assets  owned  and  belonging  to  said  Rol- 
lin Ellison  at  the  time  of  his  adjudication  in  bankruptcy, 
will  be  wholly  insufficient  to  pay  the  debts  of  said  bank- 
rupt    Therefore  the  plaintiff  demands  judgment. 

A  demurrer  for  want  of  facts  was  overruled  to  the  sec- 
ond paragraph  of  the  reply.  It  appears  that  the  defendants 
also  filed  a  cross-complaint,  wherein  they  allege  in  extenso 
facts  to  show  the  creation  of  the  trust  in  the  lands  de- 
scribed in  the  complaint,  therein  setting  out  the  deeds  and 
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the  declaration  of  trust  executed  by  Susan  M.  Ellison  to 
Eollin  Ellison  to  the  lands  in  question.  This  cross-com- 
plaint embraces,  among  others,  substantially  the  facts  al- 
leged in  defendants'  answer  to  the  amended  complaint. 
Apparently  the  second  paragraph  of  the  reply  was  made  to 
serve  the  purpose  of  both  a  reply  to  the  answer  and  an 
answer  to  this  cross-complaint.  A  general  denial  was  filed 
by  the  defendants  as  a  reply  to  the  second  and  third  para- 
graphs of  the  answer  to  the  cross-complaint.  Upon  the 
issues  joined  there  was  a  trial  by  the  court,  and,  upon 
request,  a  special  finding  of  facts  was  made  and  a  state- 
ment of  conclusions  of  law  thereon  given  adversely  to 
appellants.  These  conclusions  are  as  follows:  "(1)  That 
Susan  M.  Ellison  has  no  title  or  interest  in  the  real  estate. 
(2)  That  the  cross-complainants  have  no  title,  claim,  or 
interest  in  the  real  estate.  (3)  That  Susan  M.  Ellison 
and  the  cross-complainants  are  all  estopped  to  assert  any 
title  to  the  real  estate,  and  that  the  title  is  in  the  appellee 
for  the  benefit  of  the  creditors  of  Rollin  Ellison.  (4)  That 
the  plaintiff,  as  trustee,  is  entitled  to  a  decree  that  the  de- 
fendants have  no  claim  in  the  property,  and  giving  him  the 
absolute  title  to  the  real  estate." 

The  appellants  reserved  proper  exceptions  to  each  of 
these  conclusions,  and  over  their  motion  for  a  new  trial, 
assigning  among  other  reasons  therefor  that  the  findings 
of  the  court  were  not  sustained  by  the  evidence  and  that 
they  are  contrary  to  law,  the  court  rendered  a  decree  where- 
by it  adjudged  that  the  plaintiff,  Sidney  K.  Ganiard,  trus- 
tee in  bankruptcy  of  Rollin  Ellison  for  the  benefit  of  all 
the  creditors  of  said  Ellison,  is  the  owner  of  all  the  real 
estate  described  in  plaintiff's  complaint  and  in  the  cross- 
complaint  of  defendants,  and  further  adjudged  and  decreed 
that  defendants  had  no  claim  against  or  interest  in  or  to 
said  described  real  estate,  and  that  any  claim  of  the  de- 
fendants thereto  is  without  right  and  unfounded,  and  that 
plaintiff's  title  thereto,  as  above  found  and  adjudged,  be, 
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and  the  same  is,  hereby  quieted  and  forever  set  at  rest  as 
against  each  and  all  of  said  defendants,  or  any  of  them, 
and  against  all  persons  claiming  under  them,  or  any  of 
them.     To  reverse  this  judgment  this  appeal  is  prosecuted. 

The  errors  assigned  challenge  the  ruling  of  the  court  in 
denying  the  motion  for  a  new  trial,  and  also  call  in  ques- 
tion certain  other  adverse  rulings  in  respect  to  the  plead- 
ings in  the  cause,  but,  in  view  of  the  conclusion  we  have 
reached — ^that  appellee,  under  the  facts  established,  cannot 
maintain  this  suit — we  may  properly  pass  by  the  ques- 
tions raised  upon  the  pleadings  and  address  ourselves  to 
the  consideration  of  the  cardinal  point  involved. 

At  the  very  iliception  of  the  consideration  of  this  appeal 

upon  its  merits  we  are  confronted  with  the  contention  of 

appellee's  counsel  that  appellants,  in  the  prepara- 

1.  tion  of  their  brief,  have  not  complied  with  the  rules 
of  this  court    While  it  may  be  said  that  their  coun- 
sel have  not  fully  regarded  and  adhered  to  our  rules,  still 
they  appear  to  have  endeavored  at  least  substantially  to 
comply  with  the  requirements  thereof. 

It   is   further   contended   that  the   motion   for   a   new 

trial  is  unavailable  so  far  as  it  is  sought  thereby  to  question 

the  sufficiency  of  the  evidence  to  support  the  decision 

2.  of  the  trial  court,  or  that  it  is  contrary  to  law,  for 
the  reason  that  appellants,   instead   of  employing 

in  the  motion  the  word  "decision"  as  provided  by  subdi- 
vision six  of  §568  Bums  1901,  §559  R.  S.  1881,  used  the 
term  "findings."  This  same  point  was  raised  and  decided 
adversely  to  the  contention  of  appellee  in  Parhison  v. 
Thompson  (1905),  164  Ind.  609,  consequently  this  de- 
cision must  rule  the  question  here  presented. 

The  facts  material  to  the  conclusion  which  we  have 
reached,  and  which  are  established  by  undisputed  evi> 
dence,  may  be  summarized  as  follows :  RoUin  Ellison,  for 
several  years  prior  to  the  time  of  his  being  adjudged  a 
bankrupt,  carried  on  two  private  banks,  one  at  Lagrange^ 
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in  Lagrange  ooiinty,  Indiana,  and  the  other  at  Topeka,  in 
said  county.  He  received  deposits  in  his  banks  and  con- 
ducted a  business' generally  pertaining  to  a  banker.  On 
September  18,  1903,  upon  his  voluntary  petition,  he  was 
adjudged  a  bankrupt  by  the  United  States  district  court 
within  and  for  the  district  of  Indiana,  and  on  October  6, 
the  same  year,  appellee  was  appointed  trustee,  and  as  such 
trustee  took  possession  of  all  the  property  of  said  banker, 
real  and  personal.  In  the  schedule  filed  by  Ellison  in  the 
bankruptcy  proceedings  he  stated  that  the  title  of  the  prop- 
erty which  is  described  in  appellee's  complaint  was  in  his 
name,  but  that  it  belonged  to  Susfin  M.  Ellison,  the  sole 
devisee  of  Andrew  Ellison,  deceased.  The  schedules  filed 
by  the  bankrupt  disclosed  real  estate,  not  including  that  in 
controversy,  belonging  to  him  in  the  amount  of  $31,875. 
There  are  800  creditors  of  the  bankrupt,  seventy-five  per 
cent  of  whom  were  his  creditors  for  a  year  or  over  prior 
to  the  filing  of  his  petition  in  bankruptcy.  January  10, 
1899,  Susan  M.  Ellison,  the  mother  of  RoUin  Ellison  and 
of  the  appellants  herein,  was  the  owner  of  the  property  set 
out  in  appellee's  complaint  and  to  which  he  seeks  to  quiet 
his  title.  She  was  an  elderly  lady  and  not  in  very  good 
health,  and  appears  to  have  been  desirous  of  distributing 
some  of  her  real  property  among  her  children.  She  con- 
veyed the  lands  in  question  to  her  son,  RoUin,  in  order  to 
avoid  the  necessity  of  her  being  troubled  by  making  many 
deeds  to  carry  her  purpose  or  desire  into  effect.  Accord- 
ingly, on  January  10,  1899,  she  executed  a  deed,  absolute 
on  its  face,  to  Rollin  Ellison.  This  deed  was  recorded 
within  forty-five  days  in  the  recorder's  office  of  Lagrange 
county,  Indiana.  While  a  money  consideration  was  recited 
in  the  deed,  none,  however,  appears  to  have  been  paid,  or 
was  intended  for  said  conveyance.  On  the  same  day  upon 
which  she  executed  this  deed  to  her  son  Rollin,  and  as  a 
part  of  the  same  transaction,  she  executed  to  him  the  fol- 
lowing declaration  in  writing: 
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"Lagrange,  Indiana,  January  10,  1899. 
To  RoUin  Ellison: 

I  have  this  day  conveyed  to  you  several  tracts  of 
land  in  Lagrange  county,  Indiana.  The  purpose  of 
doing  so  is  to  divide  the  value  thereof  among  my  chil- 
dren in  equal  parts.  You  will  sell  and  convey  the 
same,  as  soon  as  you  find  a  proper  purchaser  therefor, 
to  such  purchaser,  taking  back  to  yourself  as  trustee 
proper  securities  for  the  unpaid  portion  of  the  pur- 
chase price.  As  soon  as  you  receive  any  money  on  said 
property,  divide  the  same  among  my  children  in  equal 
parts,  and  pay  the  same  over  to  them,  and  their  re- 
ceipts therefor  shall  be  in  satisfaction  of  this  trust. 

Susan  M.  Ellison." 

This  declaration  of  trust  was  never  recorded  in  the  re- 
corder's office  of  Lagrange  county,  but  appears  to  have  been 
kept  in  the  safe  in  the  bank  of  Rollin  Ellison,  in  which  his 
mother  had  other  papers  and  documents,  and  was  in  this 
safe  at  the  time  of  his  adjudication  in  bankruptcy.  At 
the  time  Mrs.  Ellison  executed  this  declaration  of  trusty 
Rollin  Ellison,  the  trustee,  signed  the  following  acceptance, 
which  was  attached  to  said  writing: 

"I  accept  the  above  trust  and  promise  to  carry  the 
same  out  as  directed.  R.  Ellison. 

January  10,  1899." 

The  appellants  in  this  case,  together  with  Rollin  Ellison, 
were  at  that  time,  and  still  are,  the  only  children  of  Susan 
M.  Ellison,  and  resided  at  the  following  places,  and  they 
do  not  appear  to  have  changed  their  residences:  Thomas 
E.  Ellison  at  Ft  Wayne,  Indiana;  Mrs.  Emma  F.  Case- 
beer  in  the  state  of  Nebraska ;  Mrs.  Ellen  M.  Fountain  at 
South  Bend,  Indiana;  Mrs.  Susan  B.  Williams  at  Ann 
Arbor,  Michigan;  Alice  H.  Ellison  at  Lagrange,  Indiana, 
and  Rollin  Ellison  at  the  same  town.  The  real  estate  con- 
veyed consisted  of  a  house  and  lot  occupied  by  Mr.  Deeter ; 
also  a  pasture  lot  and  several  other  lots  and  parcels  of  land, 
all  situated  in  the  town  of  Lagrange,  of  the  value  of  $5,000. 
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It  does  not  appear  that  Rollin  Ellison  ever  took  any  actual 
possession  of  the  property,  except  that  he  looked  after  the 
rents,  which,  when  collected,  were  turned  over  to  Alice  and 
his  mother,  and  subsequently  sent  or  distributed  to  her  said 
children.  Rollin  Jlllison,  as  it  appears^  during  the  time  he 
held  the  lands  in  trust,  sold  and  conveyed  a  part  thereof, 
and  the  proceeds  derived  from  the  sales,  together  with  the 
rents  on  hand,  were  distributed  and  divided  among  the  ben- 
eficiaries of  said  trust  by  said  trustee  according  to  the  pro- 
visions contained  in  said  declaration. 

There  is  evidence  to  show  that  Hartman  D.  Shoup,  a 
township  trustee  residing  in  Lagrange  county,  in  Novem- 
ber, 1900,  and  from  time  to  time  thereafter,  deposited 
moneys,  held  by  him  as  such  trustee,  in  the  bank  of  Rollin 
Ellison.  He  testified  that  before  making  a  deposit  in  the 
bank  he  made  an  inquiry  at  the  recorder's  office  of  Lagrange 
county,  and  ascertained  that  Rollin  Ellison  had  in  his  own 
name  various  pieces  of  real  estate,  and  various  property 
holdings,  which  he,  Shoup,  estimated  to  be  of  the  value  of 
$18,000  and  over.  That  he  relied  upon  the  real  estate 
holdings  of  Rollin  Ellison  and  was  induced  thereby  to 
make  his  deposits.  At  the  time  Ellison  was  adjudged  a 
bankrupt  he  owed  Shoup  $894.04,  and  the  latter  has  re- 
ceived on  this  amount  as  a  dividend  $89.40.  Shoup  was 
unable  to  give  a  description  of  any  of  the  property  which 
he  saw  standing  on  the  record  in  the  name  of  Rollin  Elli- 
son. He  never  spoke  to  Rollin  Ellison  in  regard  to  what 
he  discovered  from  the  inquiry  or  examination  which  he 
made  in  the  oflSce  of  the  county  recorder,  nor  inquired  of 
him  as  to  what  real  estate  he  actually  owned,  nor  did  he 
make  inquiry  of  Susan  M,  Ellison,  or  of  any  of  appellants. 

Another  creditor  of  the  bankrupt,  William  Walters,  who 
had  been  treasurer  of  the  county  of  Lagrange  since  1902, 
testified  that  he  was  acquainted  with  Rollin  Ellison's  prop- 
erty so  far  as  the  same  is  and  was  shown  upon  the  tax 
duplicate.     On   September   8,   1903,   Rollin  Ellison  bor- 
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rowed  from  Walters,  to  be  used  for  one  day,  $1,000.  This 
money  is  still  owing  and  unpaid.  Walters,  upon  being 
interrogated  on  the  witness-stand  as  to  what  he  relied  on 
in  making  said  loan  to  Rollin  Ellison,  said:  "I  relied 
upon  what  he  had  and  upon  his  manner." 

Aside  from  the  creditors  Shoup  and  Walters,  there  is  no 
evidence  to  prove  that  any  of  the  other  800  knew,  at  the 
time  they  became  Rollin  Ellison's  creditors,  that  the  deed 
of  conveyance  in  question  from  Susan  M.  Ellison  to  Rollin 
stood  upon  the  public  records,  disclosing  that  the  title  to 
the  lands  in  controversy  was  held  by  him  as  his  own,  or 
that  any  of  the  creditors,  other  than  Shoup  and  Walters, 
were  in  any  manner  induced  or  moved  by  that  fact  to  de- 
posit money  in  his  bank  or  to  make  loans  to  him.  No 
attempt  appears  to  have  been  made  at  the  trial  to  prove  that 
the  estoppel  upon  which  appellee  relied  applied  to  or  could 
be  asserted  by  any  of  the  creditors  of  the  bankrupt  other 
than  the  two  heretofore  mentioned.  There  is  no  evidence 
to  prove  that  Susan  M.  Ellison  conveyed  the  lands  in  dis- 
pute to  her  son  for  the  purpose  of  giving  him  credit  in 
securing  loans  or  deposits  in  his  bank.  Save  and  except 
the  fact  that  the  deed  in  question  was  placed  upon  the  pub- 
lic records  without  recording  the  declaration  of  trust,  there 
is  virtually  no  evidence  to  establish  that  the  trust  with 
which  Rollin  was  invested  was  in  any  manner  kept  secret 
by  him  or  his  mother,  or  any  of  the  appellants.  In  fact, 
it  was  shown  that  some  of  the  latter  notified  tenants  resid- 
ing on  a  part  of  the  property  that  it  did  not  belong  to 
Rollin  Ellison;  and  there  is  no  evidence  to  establish  that 
any  of  the  appellants  in  any  manner  gave  out  that 
Rollin  was  the  owner  of  the  property. 

So  far  as  the  facts  which  we  have  set  out  are  pertinent 

to  the  question  of  the  trust  in  the  lands  involved  in  this 

case,  we  believe  it  may  be  said  that  they  establish 

3.     that  the  conveyance  of  the  real  estate  by  Susan  M. 

Ellison  to  her  son  Rollin,  when  considered  in  con- 
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nection  with  her  written  declaration,  created  an  express 
trust  in  conformity  with  §3391  Bums  1901,  §2969  R  S. 
1881,  which  provides  that  "no  trust  concerning  lands,  ex- 
cept such  as  may  arise  by  implication  of  law,  shall  be  cre- 
ated, unless  in  writing,  signed  by  the  party  creating  the 
same,  or  by  his  attorney  thereto  lawfully  authorized  in 
writing."  In  order  to  create  the  trust  contemplated  by  this 
provision  of  the  statute,  it  is  not  essential  that  the  deed  by 
which  the  settler  or  creator  of  the  trust  conveys  the  prop- 
erty to  be  effected  thereby  shall,  as  a  part  thereof,  contain 
the  written  declaration  in  respect  to  the  trust,  but  it  will 
be  a  suflScient  compliance  with  the  statute  if  the  trust  can 
be  shown  or  proved  by  any  writing,  either  signed  by  the 
person  who  is  to  be  charged  therewith  or  by  the  party  who, 
under  the  law,  is  empowered  to  create  it,  provided  that  such 
writing  points  out  or  discloses  the  cestui  que  trust  or  bene- 
ficiary intended  and  shows  the  terms,  nature,  and  condi- 
tions of  the  trust  with  sufficient  certainty  to  enable  a  court 
to  carry  it  out  in  the  manner  intended  by  the  creator  there- 
of. Oaylord  v.  City  of  LaFayette  (1888),  115  Ind.  423; 
Ransdel  v.  Moore  (1899),  153  Ind.  393,  53  L.  R.  A.  753; 
Nesbitt  V.  Stevens  (1903),  161  Ind.  519.  Or,  in  other 
words,  as  the  authorities  affirm,  the  intention  of  the  creator 
of  the  trust  must  in  respect  thereto  be  shown  by  the  written 
document  with  such  a  certainty  that  nothing  more  can  be 
done  by  the  trustee  except  to  carry  into  effect  the  intention 
or  purpose  of  the  settler  without  any  further  act  or  ap- 
pointment upon  the  part  of  the  latter.  The  written  decla- 
ration of  Susan  M.  Ellison  in  this  case  is  sufficiently  clear 
and  explicit,  and  the  beneficiaries  thereof,  her  children,  the 
natural  objects  of  her  bounty,  are  pointed  out  in  such  a 
manner  that  their  names  can  be  easily  ascertained.  As 
disclosed  by  the  evidence,  the  trustee,  RoUin  Ellison,  under 
his  own  hand,  accepted  the  trust  declared  by  his  mother 
and  agreed  to  carry  it  into  effect  as  directed,  and  he,  at 
least  in  part,  prior  to  his  adjudication  in  bankruptcy,  had 
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proceeded  to  execute  the  power  conferred  upon  him  by  the 
instrument  in  question. 

Susan  M.  Ellison,  in  the  written  declaration,  did  not 
manifest  or  declare  that  her  purpose  or  intention  in  con- 
veying the  lands  to  RoUin  was  to  vest  the  title  thereof  in 
him  absolutely  as  his  own  property,  but,  on  the  contrary, 
she  positively  states  that  the  conveyance  by  her  made  to 
him  is  for  the  purpose  of  having  the  value  of  the  property 
conveyed  equally  divided  among  her  children,  and,  in  or- 
der to  carry  this  purpose  more  fully  into  effect,  she  in- 
vested him  with  the  power  to  sell  and  convey  the  lands  and 
to  divide  equally  among  her  said  children  the  proceeds 
received.  Their  receipts,  to  the  extent  of  money  which  they 
received  from  the  trustee,  were  to  be  deemed  or  considered 
a  satisfaction  of  the  trust  created.  It  is  true  that,  inas- 
much as  an  absolute  power  to  sell  and  convey  was 

4.  conferred  upon  the  trustee  by  the  written  declara- 
tion in  question,  the  fee  to  the  lands  was  lodged  in 

him,  otherwise  he  could  not  successfully  have  carried  out 
the  trust  so  far  as  he  was  required  to  do  so  by  selling  and 
conveying  the  lands  to  purchasers.  Ewing  v.  Jones  (1892), 
130  Ind.  247, 15  L.  R.  A.  75. 

It  is  true  that  §3393  Bums  1901,  §2971  R.  S.  1881, 

provides  that  the  record  of  the  trust  "in  the  proper  county 

shall  be  deemed  actual  notice  thereof  to  every  per- 

5.  son  claiming  under  a  conveyance  made  or  lien  cre- 
ated, after  such  recording."     Section  3392  Bums 

1901,  §2970  R.  S.  1881,  declares  that  "no  such  trust, 
whether  implied  or  created,  shall  defeat  the  title  of  a  pur- 
chaser for  a  valuable  consideration  without  notice  of  the 
trust."  If  the  written  document  by  which  the  trust  was 
declared  had  been  duly  acknowledged  and  recorded  in  the 
recorder's  office  of  Lagrange  county  within  forty-five  days, 
no  question  could  have  arisen  between  appellants  and  any 
of  the  creditors  of  RoUin  Ellison,  but  the  mere  fact  that 
the  writing  was  not  recorded  did  not  in  any  manner  break 
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down  or  impair  the  creation  of  the  trust  concerning  the 
lands  in  controversy. 

As  the  real  estate  in  controversy  in  this  suit  was  trust 

property,  held  by  the  bankrupt  in  trust  for  appellants  at 

the  time  the  proceedings  in  bankruptcy  were  insti- 

6.  tuted,  consequently,  under  the  law,  it  was  not  liable 
in  any  manner  for  the  payment  of  his  debts,  ex- 
cepting the  interest  which  he  held  therein  as  one  of  the 
beneficiaries.  It  could  not  have  been  levied  upon  and  sold 
under  judicial  process  by  any  of  his  creditors  in  satisfac- 
tion of  their  claims,  hence  it  did  not  pass  to  or  vest  in 
appellee  as  his  trustee  under  §70  of  the  United  States 
bankruptcy  law.  30  Stat.,  pp.  544,  565,  U.  S.  Comp.  Stat., 
p.  3451.  The  general  rule  or  test  by  which  it  is  to  be  deter- 
mined whether  title  to  property  passes  to  or  vests  in  the 
trustee  under  this  section  is,  could  the  particular  property 
have  been  levied  upon  and  sold  under  judicial  process 
against  the  bankrupt?  If  it  could,  then  it  passes  to  his 
trustee  in  bankruptcy;  otherwise  it  does  not  Collier, 
Bankruptcy  (5th  ed.),  p.  586,  and  authorities  cited;  Love- 
land,  Bankruptcy  (2d  ed.),  §174,  and  authorities  cited; 
Brandenburg,  Bankruptcy,  §787. 

While  a  trustee  in  bankruptcy  may  be  regarded,  to  an 
extent,  as  a  purchaser,  he  is,  however,  in  no  sense  an  inno- 
cent purchaser.    He  stands  in  the  shoes  of  the  bank- 

7.  rupt  and  takes  the  property  and  assets  of  the  bank- 
rupt which  are  unaffected  by  fraud,  in  the  same 

condition  as  it  was  held  by  the  bankrupt,  and  his  taking 
thereof  is  subject  to  all  the  equities  impressed  upon  it  in 
the  hands  of  the  latter,  except  in  cases  where  there  has 
been  a  conveyance  of,  or  encumbrance  on,  the  property 
which  is  void  against  the  trustee  by  some  provision  of  the 
bankruptcy  act.  In  re  Oarcewich  (1902),  115  Fed.  87,  53 
C.  C.  A.  510,  and  authorities  cited;  Sellers  v.  Hayes 
(1904),  163  Ind.  422. 
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It  is  insisted,  however,  by  counsel  for  appellee  that  in- 
asmuch as  it  appears  from  the  deed  of  Susan  M.  Ellison 
to    RoUin    that    he    was    the    absolute    owner    of 

8.  the  property,  therefore  appellee,  his  trustee,  has  a 
sufficient  basis  or  title  upon  which  he  can  predicate 

this  suit.  It  is  true  that  this  deed,  standing  alone,  shows 
upon  its  face  that  the  conveyance  was  absolute,  without 
any  conditions  imposed,  but  when  the  deed  in  question  is 
read  and  considered,  as  it  must  be,  in  connection  with  the 
written  declaration,  of  trust,  which  was  also  introduced  in 
evidence,  all  title  which  the  bankrupt,  or  appellee  as  trustee, 
could  set  up  thereunder  against  appellants  is  completely 
broken  down  and  destroyed,  and  under  the  circumstances 
the  deed  affords  no  basis  to  maintain  this  suit. 

But  the  contention  is  advanced  that  the  trustee  is  entitled 

to  predicate  his  right  successfully  to  prosecute  this  suit 

upon  the  grounds  "that  an  estoppel  against  appellants 

9.  in  favor  of  the  bankrupt's  creditors  is  established 
by  the  evidence  by  reason  of  the  deed's  having  been 

permitted  by  appellants  to  remain  on  the  public  record 
during  the  time  it  did  without  their  giving  any  notice  or 
warning  to  persons  loaning  money  to  the  bankrupt  or 
making  deposits  in  his  bank  that  he  was  not  the  owner  of 
the  property  conveyed  to  him.  It  is  contended  that  appel- 
lee is  invested  with  the  power  to  assert  this  estoppel  against 
appellants  for  the  benefit  of  all  the  creditors  of  the  bank- 
rupt. But  the  facts  established  show  that  out  of  the 
800  creditors,  but  two,  Shoup  and  Walters,  can  be  said  to 
have  any  basis  whatever  for  asserting  or  invoking  the  prin- 
ciple of  estoppel  against  appellants.  Conceding,  for  the 
sake  of  argument,  without  deciding,  that  these  two  cred- 
itors, under  the  evidence,  have  the  right  successfully  to 
assert  an  estoppel  against  appellants,  certainly  these  facts 
alone  would  not,  under  the  law,  justify  appellee,  as  trustee, 
to  maintain  this  suit  and  thereby,  as  he  has  succeeded 
in  doing  under  the  decree  of  the  trial  court,  bring  all  of 
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the  property  in  controversy  into  the  estate  of  the  bankrupt 
to  be  disposed  of  for  the  benefit  of  all  of  the  insolvent's 
creditors.  This  proposition  is  so  manifestly  true  that,  it 
appears  to  us,  nothing  can  be  said  to  the  contrary.  A  case 
which  very  much  supports  the  proposition  we  assert  is 
Audenried  v.  Betteley  (1862),  5  Allen  382,  81  Am.  Dec 
755.  In  that  appeal  it  was  claimed  that  a  contract  between 
the  plaintiffs  and  the  insolvent  was  made  in  order  to  enable 
the  latter  to  obtain  a  false  credit  in  conducting  his  business 
in  the  purchase  of  merchandise  and  the  borrowing  of  money 
upon  the  strength  of  the  possession  of  property  which  ap- 
parently belonged  to  him.  It  was  held  by  the  court  that 
an  assignment  under  the  insolvency  laws  of  the  state  of 
Massachusetts  did  not  vest  in  the  assignee  title  to  property 
which  had  been  placed  in  the  hands  of  the  insolvent  for  the 
fraudulent  purpose  of  giving  him  a  false  credit,  although 
some  of  his  creditors  may  have  been  defrauded  thereby. 

The  question  of  estoppel  in  that  case,  as  in  this,  was 
10.     advanced  by  the  parties  and  considered  by  the  court 

Judge  Hoar,  in  passing  upon  the  question,  said: 
"An  estoppel  in  pais,  on  the  ground  of  fraud,  is  personal 
to  the  particular  creditor  defrauded,  and  does  not  pass  the 
property  so  as  to  inure  to  the  benefit  of  creditors  generally. 
As  was  said  by  Mr.  Justice  Curtis,  in  Hawes  v.  Merchant 
[1852],  1  Curtis  C.  C.  136,  144:  To  constitute  such  an 
estoppel,  a  party  must  have  designedly  made  an  admission 
inconsistent  with  the  defense  or  claim  which  he  proposes 
to  set  up,  and  another  party  have,  with  his  knowledge  and 
consent,  so  acted  on  that  admission  that  he  will  be  injured 
by  allowing  the  admission  to  be  disproved ;  and  this  injury 
must  be  coextensive  with  the  estoppel.'  "  If  the  two  cred- 
itors in  question,  or  any  other  of  the  800,  has  a  right  suc- 
cessfully to  assert  an  estoppel  against  appellants,  it  is  a 
matter  personal  to  them,  and  they  may  avail  themselves  of 
such  an  estoppel,  in  a  suit  against  appellants  to  subject 
the  lands  in  question  to  the  payment  of  their  respective 
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claims.  It  may  possibly  be  suggested  in  passing  that  if  any 
of  the  bankrupt's  creditors  are  in  a  position  successfully  to 
assert  an  estoppel  against  appellants  in  such  a  suit,  then 
the  question  might  arise  whether  they  can  be  said,  under 
the  law,  to  have  a  preference  over  the  general  creditors  and 
in  respect  to  their  claim  under  such  circumstances  are  not 
represented  by  appellee  as  trustee.  But  as  to  this  question 
we  intimate  no  opinion.  See,  however,  Sellers  v.  Hayes, 
supra,  and  authorities  there  cited.  It  follows  that,  under 
the  facts,  upon  no  view  of  the  case,  can  appellee's  right  to 
maintain  this  suit  be  upheld,  and  the  finding  of  the  trial 
court,  sustaining  his  right  in  this  respect,  is  not  supported 
by  the  evidence  and  is  contrary  to  law,  and  a  new  trial 
should  be  awarded.  Other  questions  are  discussed  by  coun- 
sel for  appellants,  but  in  consideration  of  the  conclusion 
which  we  have  reached  we  leave  them  undecided. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  appellants  a  new  trial. 


FuNT  &  Walling  Manufacturino  Company 
V.  Beckett. 

[No.  20,877.    Filed  December  18,  1906.] 

1.  ToBTS. — Contracts. — Breach. — Action. — ^A  person  engaged  in 
a  private  enterprise  whose  only  relationship  with  plaintiff 
grows  out  of  a  contract,  may  be  liable  inJtf^rt  for  damage  com- 
mitted in  the  execution  of  the  work  of  carrying  out  such  con- 
tract   p.  498. 

2.  Same. — Contracts. — Breach  of  Duties  under. — ^The  breach  of 
a  contractual  duty  to  use  care  in  reference  to  another's  property 
constitutes  a  tort  the  same  as  the  breach  of  a  legally  imposed 
duty  apart  from  contract,    p.  498. 

3.  Same.  —  Negligence. — Contracts. — Due  Care. — Action. — Case. 
— Assumpsit. — ^Where  through  contractual  relations  defendant 
enters  upon  a  work  attended  with  risk  to  the  person  or  prop- 
erty of  the  plaintiff,  a  failure  by  defendant  to  exercise  ordinary 
care  therein  entitles  the  plaintiff  to  an  action  on  the  case  or  in 
assumpsit  at  his  election,    p.  498. 
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4.  Torts. — Negligence. — Contracts. — Action. — A  breach  of  a  con- 
tract, unattended  by  any  negligence,  does  not  give  rise  to  an 
action  in  tort.    p.  498. 

B.  Same.  —  Negligence.  —  Contracts. — Breach. — A  ction. — Recov- 
ery.— Election. — ^Plaintiff  may  elect  to  sue  in  tort  or  on  contract 
for  a  negligent  breach  of  contract,  but  he  cannot  have  two 
compensations  for  the  same  loss.    p.  499. 

6.  Same. — Asaumpait — Origin  of. — ^The  action  of  assumpsit  his- 
torically developed  from  the  enforcement  of  liability  in  tort. 

.  y     p.  499. 

7.  Negugence. — Due  Care. — ^Where  damage  results  to  plaintiff 
by  reason  of  defendant's  failure  to  exercise  due  care  in  any 
situation,  an  action  in  tort  for  the  recovery  of  such  damage 
lies  on  behalf  of  plaintiff,    p.  499. 

^  8.  Same. — Erecting  Windmill. — Dangeroue  Character. — Notice. 
— Defendant  company,  which  contracts  to  erect  a  windmill 
on  plaintiff's  bam,  is  liable  for  injuries  caused  by  its  failure 
to  use  ordinary  care  in  fastening  such  windmill  firmly, 
thus  causing  it  to  fall  on  plaintiff's  bam  to  his  damage,  the 
defendant  being  chargeable  with  notice  of  the  danger  resulting 
from  its  negligence,  p.  500. 
-  9.  Same. — Erecting  WindmUl. — Duty  of  Plaintiff  to  Examine. — 
Contracts. — Where  plaintiff  sustained  damages  because  of  de- 
fendant company's  negligence  in  performing  its  contract  safely 
and  securely  to  erect  a  windmill  on  plaintiff's  bam,  plaintiff 
was  under  no  duty,  as  to  defendant,  to  inspect  such  windmill 
to  determine  its  safety,  p.  501. 
'  10.  Same. — Proximate  Cause. — Intervening  Agent. — Where  the 
proximate  result  of  defendant's  negligence  is  damage  to  the 
plaintiff,  the  defendant  is  liable  provided  the  line  of  causation 
is  not  broken  by  some  intervening  responsible  agent,    p.  501. 

11.  Same. — Selling  Dangerous  Articles. — Liability. — Intervening 
Agent. — One  who  knowingly  sells  an  article  intrinsically  dan- 
gerous to  person  or  property,  concealing  the  fact  of  its  danger- 
ous character,  is  liable  to  any  person,  who,  without  the  fault 
of  himself  or  other  person  sufficient  to  break  the  line  of  causa- 
tion, is  injured  thereby,    p.  601. 

12.  PuiADiNG.  —  Complaint.  —  Negligence.  —  Erection  of  Wind- 
mill.— A  complaint  showing  that  defendant  negligently  failed 
securely  to  fasten  the  windmill,  which  defendant  had  con- 
tracted to  erect,  to  the  tower  of  plaintiff's  bam,  thereby  causing 
damage  to  plaintiff,  need  not  show  that  the  supports  to  such 
mill  were  defective,    p.  502. 

13.  Negugence. — Contributory. — Erection  of  Windmill. — Failure 
to  Inspect. — Contracts. — The  plaintiff  is  not  guilty  of  contrib- 
utory negligence  for  failing  to  inspect  a  windmill  which  de- 
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fendant  had  contracted  to  erect  in  a  safe  and  secure  manner 
and  which  it  had  negligently  erected  to  plaintiff's  damage, 
p.  602. 

14.  Pleading. — Complaint — Torts, — Contrctcts, — Consideration, — 
Inducement — ^While  the  averment  of  the  consideration  of  a 
contract  in  a  complaint. for  misfeasance  or  malfeasance  is  an 
uncontrolling  mark  of  an  action  ex  contractu,  still,  if  the  con- 
tract is  set  out  merely  as  a  matter  of  inducement,  the  com- 
plaint may  be  regarded  as  in  tort  for  the  violation  of  a  com- 
mon-law duty.    p.  502. 

15.  Same.  —  Code.  —  Complaint  —  Facts,  —  Torts, — Contrctcts, — 
Under  code  pleading  the  plaintiff  in  a  case  of  tort  may  prop- 
erly set  out  the  contract  with  defendant  as  constituting  the 
underlying  facts  from  which  the  violated  duty  springs,  instead 
of  alleging  the  undertaking  in  general  terms,    p.  503. 

16.  Same.  —  Complaint  —  Torts.  —  Contracts,  —  Negligence, — ^A 
complaint  setting  out  a  contract  by  defendant  with  plaintiff  for 
the  erection  of  a  windmill  upon  plaintiff's  bam,  together  with 
a  supplemental  agreement  concerning  same,  and  then,  after 
making  many  different  allegations  of  negligence,  avers  that  by 
reason  of  such  acts  of  negligence,  without  any  fault  upon  his 
part,  the  plaintiff  sustained  damage,  states  a  cause  of  action 
in  tort,  and  not  on  contract,    p.  503. 

17.  Same. — Complaint, — General  Construction, — Pleadings  will 
be  construed  so  as  to  give  effect,  if  possible,  to  all  of  the  ma- 
terial allegations,    p.  504. 

18.  Same. — Complaint — Construction  by  Trial  Court — Appeal 
and  Error, — A  complaint  whose  allegations  are  such  that  it  is 
doubtful  whether  it  sounds  in  tort  or  in  contract  and  which  is 
tried  upon  the  theory  of  an  ex  delicto  action,  will  be  so  con- 
strued on  appeal,    p.  504. 

19.  Evidence. — Injury  to  Crops  in  Bam, — Negligence, — Erec- 
tion of  Windmill, — Damages, — In  an  action  for  damages  caused 
by  the  falling  of  a  windmill  negligently  erected  by  defendant 
upon  plaintiff's  bam,  evidence  of  the  damage  caused  to  plain- 
tiff's crops  stored  in  the  bam  is  admissible,    p.  504. 

20.  Appeal  and  Error. — Briefs,  —  References  to  Transcript, — 
Contentions  as  to  the  improper  rulings  of  the  trial  court  in 
admitting  evidence  may  not  be  considered  where  the  briefs  fail 
to  point  out  the  pages  and  lines  of  the  transcript  where  the 
same  may  be  found,    p.  504. 

21.  Evidence.  —  Hypothetical  Questions,  —  Failure  to  Supply 
Evidence  of  Details, — Duty  of  Adversary, — ^Where  a  party  pro- 
pounds an  hypothetical  question  on  his  agreement  later  to  sup- 
ply the  evidence  of  the  details  thereof,  and  he  fails  to  supply 
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same,  it  is  his  opponent's  duty,  in  order  to  present  error 
thereon,  to  move  to  strike  out  the  answers  thereto,  after  the 
dose  of  such  party's  evidence,  p.  505. 
22.  Evidence. — Receiving  Incompetent,  to  Prove  Established 
Fact, — Appeal  and  Error, — The  admission  of  incompetent  evi- 
dence to  prove  a  well-estahlished  fact  in  a  case  does  not  con- 
stitute reversible  error,    p.  505. 

From  Hamilton  Circuit  Court ;  Ira  W.  Christian^  Judge. 

Action  by  Wymond  J.  Beckett  against  the  Flint  &  Wall- 
ing Manufacturing  Company.  From  a  judgment  on  a  ver- 
dict for  plaintiiF  for  $1,100,  defendant  appeals.  Trans- 
ferred from  Appellate  Court  under  §1337u  Bums  1901, 
Acts  1901,  p.  590.    Affirmed. 

Chambers,  Pickens^  Moores  &  Davidson,  Shirts  £  Fertig 
and  Allen  P.  Vestal,  for  appellants. 

William  8.  Christian  and  Wymond  J.  Beckett,  in  pro. 
per.,  for  appellee. 

GiLLETT,  J. — ^Appellee  brought  this  action  to  recover 
damages  for  an  injury  to  his  barn  and  the  contents  thereof, 
owing  to  the  fact  that  appellant  constructed  a  windmill 
thereon  in  such  an  insufficient  manner  that  it  fell.  As  a 
number  of  the  questions  which  this  appeal  involves  depend 
upon  the  construction  of  the  complaint,  as  to  whether  it  is 
in  tort  or  contract,  our  first  undertaking  shall  be  to  state, 
so  far  as  essential  to  an  understanding  of  the  question  of 
construction,  the  substance  of  said  complaint.  The  follow- 
ing facts  are  pleaded :  Defendant  is,  and  was  on  December 
12,  1902,  a  corporation  engaged  in  the  manufacture,  con- 
struction, and  erection  of  windmills.  Plaintiff  was  on  said 
date  the  owner  of  a  round  barn,  100  feet  in  diameter  and 
84  feet  high,  measured  at  the  eaves,  with  a  conical  roof, 
rising  to  a  height  of  70  feet.  There  was  an  air-shaft  or 
duct  in  the  center  of  said  bam,  extending  from  the  bottom 
thereof  to,  and  projecting  through,  the  roof.  The  shaft 
was  between  four  and  five  feet  square,  and  was  constructed 
of  heavy  timbers,  braced  at  intervals  with  boards.     On  the 
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day  aforesaid,,  plaintiff  contracted  with  defendant  for  the 
purchase  and  erection  of  a  sixteen-foot  windmill,  to  be 
erected  on  said  air-shaft,  if  found  suflSciently  strong  to  sup- 
port said  mill.  The  contract  was  in  writing,  and  is  set  out 
in  the  body  of  the  complaint.  By  the  terms  of  this  contract 
appellant  agreed  to  erect  said  mill  on  said  bam,  furnishing 
all  labor  and  tools  and  necessary  materials,  except  timber. 
The  contract  contained  the  following  further  provisions : 

"The  above  outfit  to  be  erected  in  a  firs^class  man- 
ner, and  will  run  and  operate  the  machinery  in  an 
ordinary  wind,  and  grind  reasonably  fast.  All  ma- 
chinery set  in  proper  position  and  started  to  work  in 
good  order.  *  *  *  The  Star  mill  is  constructed  of 
good  material,  in  a  first-class  manner,  to  withstand 
any  storms  that  do  not  damage  substantial  buildings 
and  other  windmills  in  the  vicinity." 

At  this  point  we  quote  certain  of  the  allegations  of  said 
complaint :  "And  plaintiff  says  that  at  the  time  he  entered 
into  the  agreement  and  contract  for  the  construction  and 
erection  of  a  windmill  upon  said  bam,  the  construction  of 
said  bam,  and  the  uses  for  and  to  which  it  was  applied  and 
used  as  aforesaid,  were  made  known  to  the  defendant  here- 
in ;  and  that  at  said  time  the  defendant  had  full  knowledge 
of  the  construction  of  said  bam,  and  the  purposes  for  which 
it  was  to  be  used  as  herein  alleged,  and  also,  at  the  time  of 
entering  into  said  contract  and  the  erection  of  said  wind- 
mill upon  said  air-shaft  as  aforesaid,  said  defendant  had 
full  knowledge  of  the  material  and  construction  of  said  air- 
shaft,  as  aforesaid,  and  at  the  time  of  entering  into  said 
contract  defendant  agreed  to  examine  said  air-shaft  and 
determine  for  itself  its  strength  and  sufficiency  to  hold  said 
mill,  and  agreed  to  make  or  cause  said  shaft  to  be  made 
sufficiently  strong  to  hold  said  mill.  And  before  defendant 
placed  said  windmill  and  tower  upon  said  air-shaft,  defend- 
ant examined  said  air-shaft  and  added  or  caused  to  be 
added  additional  braces  and  stays  thereto,  and  pronounced 
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said  air-shaft  sufficiently  strong  to  support  said  mill  and 
tower,  and  then  placed  said  mill  and  tower  upon  said  air- 
shaft  *  *  *  And  plaintiff  says  that  defendant  did 
erect  upon  said  bam  and  placed  upon  said  air-shaft  said 
power  windmill,  consisting  of  a  wheel,  tower,  shafting, 
rods,  and  plates ;  and  that  said  mill  was  erected  upon  said 
air-shaft,  and  completed  on  or  about  February  13,  1903, 
and  plaintiff  paid  the  agreed  and  stipulated  price  therefor/' 
It  is  alleged  that  the  windmill  and  the  steel  tower  or  frame 
weighed  about  2,000  pounds.  The  complaint  contains  the 
following  specifications  of  negligence :  "And  plaintiff  says 
that  defendant  negligently  constructed  and  erected  said 
windmill  upon  said  air-shaft  as  a  tower  or  foundation  for 
the  same,  without  making  or  causing  said  shaft  to  be  made 
sufficiently  strong  to  hold  the  same,  and  negligently  failed 
to  fasten  said  tower  securely  to  said  air-shaft,  in  this,  to 
wit,  that  the  defendant  negligently  placed  the  foundation 
planks  upon  which  the  foot  of  said  tower  rested  upon  cross- 
beams upon  said  air-shaft,  without  nailing,  bolting,  or  in 
any  way  fastening  said  foundation  boards  to  said  cross- 
beams; that  defendant  negligently  failed  and  neglected  to 
put  lag-screws  or  bolts  in  the  foot  or  base-plate  of  said 
windmill  tower,  as  it  was  its  duty  so  to  do,  and  negligently 
failed  and  neglected  to  fasten  said  boards,  upon  which 
rested  the  foot  of  said  tower  as  aforesaid,  to  said  cross- 
beams upon  which  they  rested  as  aforesaid,  and  negligently 
failed  to  nail  said  boards  or  bolt  said  boards  together,  and 
negligently  failed  to  put  any  bolts  or  lag-screws  through  the 
base-plate  which  constituted  the  foot  of  said  steel  tower, 
and  negligently  placed  said  base-plate  on  boards  that  were 
defective  and  wind-shaken,  but  negligently  attempted  to 
fasten  said  steel  tower  to  said  air-shaft  by  means  of  four 
rods  about  three-quarters  of  an  inch  in  diameter  and  about 
four  or  five  feet  in  length;  that  the  defendant  negligently 
put  one  end  of  said  bolt  through  the  foot  or  base-plate  of 
said  steel  tower,  and  negligently  bent  the  other  end  of  said 
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rod  SO  that  it  passed  through  the  vertical  post  of  said  air- 
shaft  at  right  angles  to  the  same;  that  defendant  negli- 
gently fastened  said  tower  upon  which  said  windmill  rested 
by  means  of  said  bent  rods,  and  negligently  failed  to  secure 
and  fasten  said  steel  tower  by  any  other  means  or  in  any 
other  way,  and  negligently  used  rods  that  were  smaller 
than  the  hole  in  said  base-plate,  thereby  allowing  said  base- 
plate to  move  about" 

The  complaint  further  alleges  "that  by  reason  of  defend- 
ant's failure  properly  to  fasten  said  steel  tower  upon  said 
air-shaft  as  aforesaid,  and  without  any  fault  or  negligence 
on  the  part  of  this  plaintiff,  the  wind  bearing  against  said 
wheel  of  said  mill  caused  said  bent  rods  to  straighten  out, 
thereby  loosening  said  tower,  so  that  it  worked  up  and 
down  and  from  side  to  side  upon  the  planks  Or  boards  upon 
which  it  was  placed ;  that  said  rods,  by  nieans  of  said  mo- 
tion, wore  the  holes  in  said  boards  much  larger  than  the 
size  of  said  rod,  and  that,  by  continual  wearing  and  motion, 
said  tower  became  loose  upon  said  boards,  and  said  rods 
became  straightened  out  to  such  an  extent  that  they  per- 
mitted the  wind  to  weave  said  mill  and  tower  about,  and 
permitted  said  mill  and  tower  to  move  about  and  wear  said 
boards  and  stretch  said  rods  and  straighten  the  same,  as 
aforesaid,  and  thereby  loosened  said  mill  to  such  an  extent 
that  a  wind  of  ordinary  velocity,  and  only  sufficient  to  run 
said  mill  and  cause  the  same  to  work  and  grind,  as  it  was 
intended  aojto  do,  and  not  sufficient  wind  to  destroy  other 
substantial  buildings  in  the  neighborhood,  and  not  sufficient 
wind  to  destroy  and  blow  down  other  windmills  in  the  same 
neighborhood,  rocked  said  mill  and  twisted  the  same  and 
caused  the  same  to  break  and  twist  said  air-shaft  and  fall 
about  sixty  feet  upon  the  roof  of  said  bam."  It  is  also 
alleged  that  the  plaintiff  had  no  notice  or  knowledge  of  the 
faulty,  negligent,  and  unskilful  erection  of  the  mill,  and 
that  '1)y  reason  of  the  defendant's  negligence,  carelessness, 
imprudence,  and  unskilfulness  in  erecting,  constructing, 
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and  fastening  said  steel  tower  to  said  air-shaft,  the  plaintiff 
has  suffered,  without  his  fault  or  negligence,  great  dam- 
ages.'' The  complaint  then  specifies  various  items  of  dam- 
age, and  to  these  averments  is  added  the  following:  "Total 
damage  to  this  plaintiff  by  reason  of  defendant's  negligence 
and  failure  of  duty  as  herein  alleged,  $2,778.64." 

The  leading  contention  of  appellant's  counsel  is  that  the 

duty  it  owed  to  appellee  arose  out  of  contract,  and  that,  as 

appellant  was  not  engaged  in  a  public  employment, 

1.  its  obligation  could  only  be  enforced  by  an  action 
on  the  contract  for  a  breach  thereof.  The  latter  in- 
sistence cannot  be  upheld.  It  is,  of  course,  true  that  it  is 
not  every  breach  of  contract  which  can  be  counted  on  as  a 
tort,  and  it  may  also  be  granted  that  if  the  making  of  a 
contract  does  not  bring  the  parties  into  such  a  relation  that 
a  common-law  obligation  exists,  no  action  can  be  maintained 
in  tort  for  an  omission  properly  to  perform  the  undertak- 
ing. It  by  no  means  follows,  however,  that  this  common- 
law  obligation  may  not-  have  its  inception  in  <;ontract.     If 

a  defendant  may  be  held  liable  for  the  neglect  of  a 

2.  duty  imposed  on  him,  independently  of  any  con- 
tract, by  operation  of  law,  a  fortiori  ought  he  to  be 

liable  where  he  has  come  under  an  obligation  to  use  care  as 
the  result  of  an  undertaking  founded  on  a  consideration. 

Where  the  duty  has  its  roots  in  contract,  the  undertaking 

to  observe  due  care  may  be  implied  from  the  relationship, 

and  should  it  be  the  fact  that  a  breach  of  the  agree- 

3.  ment  also  constitutes  such. a  failure  to  exercise  care 
as  amounts  to  a  tort,  the  plaintiff  may  electa  as  the 

common-law  authorities  have  it,  to  sue  in  case  or  in  assump- 
sit It  is  broadly  stated  in  1  Comyns'  Digest,  Action  on 
the  Case  for  Negligence,  A  4,  p.  418,  that  "if  a  man  neg- 
lect to  do  that,  which  he  has  undertaken  to  do,  an  action 
upon  the  case  lies.     *    *    *    But,  if  there  be  not 

4.  any  neglect  in  the  defendant,  an  action  upon  the 
case  does  not  lie  against  him,  though  he  do  not  per- 
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form  his  undertaking."    Professor  Pollock  says :  "One  who 
enters  on  the  doing  of  anything  attended  with  risk  to  the 
persons  or  property  of  others  is  held  answerable  for  the  use 
of  a  certain  jneasure  of  caution  to  guard  against  that  risL 
To  name  one  of  the  commonest  applications,  ^those  who  go  | 
personally  or  bring  property  where  they  know  that  they  or  I   -^ 
it  may  come  into  collision  with  the  persons  or  property  of  i 
others  have  by  law  a  duty  cast  upon  them  to  use  reasonably 
care  and  skill  to  avoid  such  collision.'     *    *    *    In  some 
cases  this  ground  of  liability  may  coexist  with  a  lia- 

5.  bility  on  contract  towards  the  same  person,  and 
arising   (as  regards  the  breach)   out  of  the  same 

facts.  Where  a  man  interferes  gratuitously,  he  is  bound  to 
act  in  a  reasonable  and  prudent  manner  according  to  the 
circumstances  and  opportunities  of  the  case.  And  this  duty 
is  not  afPected  by  the  fact,  if  so  it  be,  that  he  is  acting  for 
reward,  in  other  words,  under  a  contract,  and  may  be  liable 
on  the  contract  The  two  duties  are  distinct,  except  so  far 
as  the  same  party  cannot  be  compensated  twice  over  for  the 
same  facts,  once  for  the  breach  of  contract  and  again  for 
the  wrong.  Historically  the  liability  in  tort  is  older ;  and 
indeed  it  was  by  special  development  of  this  view 

6.  that  the  action  of  assumpsit,  afterwards  the  common 
mode  of  enforcing  simple  contracts,  was  brought 

into  use.     'If  a  smith  prick  my  horse  with  a  nail,  etc.,  I 
shall  have  my  action  upon  the  case  against  him,  without 
any  warranty  by  the  smith  to  do  it  well.    *    *    *    For  it 
is  the  duty  of  every  artificei:  to  exercise  his  art  rightly  and 
truly  as  he  ought'"     Webb's   Pollock,   Torts,   533-536."^ 
This  general  thought  also  finds  expression  in  Mr.  Street's      | 
valuable  work  (1  Street,  Foundations  of  Legal  Liability, 
92),    It  is  there  said:   "The  general  doctrine  may  be  laid 
down  thus:   In  every  situation  where  a  man  undertakes  to\ 
act  or  to  pursue  a  particular  course  he  is  under  an 

7.  implied  legal  obligation  or  duty  to  act  with  reason-    *^ 
able  care,  to  the  end  that  the  person  or  property  of 
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others  may  not  be  injured  by  any  force  which  he  sets  in 
operation  or  by  any  agent  for  which  he  is  responsible.  If 
he  fails  to  exercise  the  degree  of  caution  which  the  law 
requires  in  a  particular  situation,  he  is  held  liable  for  any 
damage  that  results  to  another  just  as  if  he  had  bound  him- 
self by  an  obligatory  promise  to  exercise  the  required  de- 
gree of  care.  In  this  view,  statements  so  frequently  seen 
in  negligence  cases,  to  the  effect  that  men  are  bound  to  act 
with  due  and  reasonable  care,  are  really  vital  and  signifi- 
cant expressions.  If  there  had  been  any  remedial  necessity 
for  so  declaring,  it  could  obviously  have  been  said  without 
violence  to  the  principle  that  men  who  undertake  to  act  are 
subject  to  a  fictitious  or  implied  promise  to  act  with  due 
care."  See,  also,  Howard  v.  Shepherd  (1850),  9  0.  B. 
(67  Eng.  Com.  Law)  296,  321 ;  Ooy  v.  Indianapolis  Oas 
Co.  (1897),  146  Ind.  655,  36  L.  R.  A.  535;  Parrtll  v. 
Cleveland,  etc.,  R.  Co.  (1900),  23  Ind.  App.  638;  Bich  v. 
New  York,  etc.,  B.  Co.  (1882),  87  N.  T.  382;  Dean  v. 
McLean  (1875),  48  Vt  412,  21  Am.  Eep.  130;  Stock  v. 
City  of  Boston  (1889),  149  Mass.  410,  21  K  E.  871,  14 
Am.  St.  430;  Bickford  v.  Bichards  (1891),  154  Mass.  163, 
27  K  E.  1014,  26  Am.  St.  224;  Addison,  Torts  (3d  ed.), 
p.  13;  1  Thompson,  Negligence  (2d  ed.),  §5;  1  Shearman 
&  Redfield,  Negligence  (5th  ed.),  §§9,  22;  Saunders,  Neg- 
ligence, 55,  121 ;  6  Cyc.  Law  and  Proc.,  688. 

The  position  in  which  appellant  placed  this  large  and 
heavy  structure,  located,  as  it  was,  upon  the  bam,  some 

seventy  feet  above  the  earth,  was  such  that  it  was 
8.     calculated  to  do  great  harm  to  appellee's  property 

should  it  fall.  We  cannot  doubt,  in  view  of  the 
terms  of  the  contract,  construed  in  the  light  of  the  practical 
construction  which  the  parties  gave  to  it,  to  say  nothing  of 
the  extraneous  agreement  set  forth  in  the  complaint,  that 
it  was  the  duty  of  appellant  to  exercise  ordinary  care  to 
secure  the  tower  in  such  a  manner  that  this  heavy  and  ex- 
posed structure  would  not,  under  the  action  of  ordinary 
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winds,    weave    around    and    become    detached    from    the 
body  of  the  air-shaft.     Insecurely  fastened,  as  the  com- 
plaint shows  that  this  structure  was,  appellant  was  bound 
to  apprehend  that  it  might  fall,  and  that,  if  it  did,  great 
injury  would  thereby  be  occasioned  to  appellee.     It  was 
also  bound  to  apprehend,  from  the  very  care  and  skill  which 
it  impliedly  held  itself  out  as  exercising  (a  circumstance 
calculated  to  throw  appellee  off  his  guard),  and  from  the  fact 
that  an  examination  was  difficult,  that  in  all  probability 
the  defects  would  not  be  observed  in  time  to  avoid  the  in- 
jury.    Indeed,  as  laid  down  in  Mowbray  v.  Merry- 
9.     weather  [18fl5],  2  Q.  B.  640,  and  Devlin  v.  Smith 
(1882),  89  N.  T.  470,  42  Am.  Rep.  311,  appellee 
owed  no  duty,  so  far  as  appellant  was  concerned,  to  exam- 
ine the  tower.    The  contrivance  was  inherently  dangerous, 
and  the  circumstances  of  placing  it  upon  the  barn,   as 
shown,  made  it  calculated  to  eventuate  in  harm.     This  be-i 
ing  true,  and  as  there  was  no  intervening  responsi- 

10.  ble  agency  between  appellee  and  the  wrong,  so  that 
the  causal  relation  remained  unbroken,  we  can  per- 
ceive no  reason  for  acquitting  appellant  of  responsibility; 
as  a  tort  feasor.  See  Wharton,  Negligence  (2d  ed.),  §438 ; 
1  Beven,  Negligence  (2d  ed.),  62;  Roddy  v.  Missouri  Pac, 
R.  Co.  (189*),  104  Mo.  234,  15  S.  W.  1112,  12  L.  R.  A. 
746,   24  Am.   St.   333.     It   is  not  necessary   to  consider 

the  extent  to  which  contracts  may  impose  obligations 

11.  to  exercise  care  for  the  protection  of  third  persons, 
for  here  the  relation  is  direct  and  immediate,  but 

we  quote,  as  showing  that  there  is  clearly  a  liability  in  tort, 
in  such  a  case  as  this,  the  following  general  statements  in 
1  Shearman  &  Redfield,  Negligence  (5th  ed.),  §117,  with 
reference  to  the  liability  for  selling  dangerous  goods :  "But 
one  who  knowingly  sells  an  article  intrinsically  dangerous 
to  human  life  or  health,  such  as  poison,  explosive  oils  or 
diseased  meat,  concealing  from  the  buyer  knowledge  of 
that  fact,  is  responsible  to  any  person  who,  without  fault 
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on  the  part  of  himself  or  any  other  person,  sufficient  to 
break  the  chain  of  causation,  is  injured  thereby.  And  we 
see  no  reason  why  the  same  rule  should  not  apply  to  articles 
known  to  be  dangerous  to  property.'' 

It  is  next  objected  that  the  complaint  is  bad  because  it  is 

not  alleged  that  the  supports  to  the  mill  were  defective. 

While  it  might  admit  of  question  whether  the  plead- 

12.  ing  would  be  sufficient  in  this  respect  were  the  sole 
ground  of  complaint  the  failure  to  strengthen  the 

air-shaft,  yet  it  must  be  remembered  that  the  complaint 
contains  a  number  of  specifications  of  negligence,  and  that 
in  connection  therewith  it  is  clearly  shown  that  defects  did 
exist,  particularly  in  the  manner  of  fastening  the  tower  to 
the  air-shaft.  So  far  as  the  objection  under  consideration 
is  concerned,  we  may  add  that  upon  a  critical  examination 
of  the  complaint  it  appears  that  the  accident  was  due,  not 
to  the  failure  to  strengthen  the  air-shaft  proper,  but  to  the 
manner  in  which  it  was  attempted  to  secure  the  tower 
thereon. 

We  find  ourselves  unable  to  acquiesce  in  the  view  that  it 

appears,  either  from  the  complaint  or  the  evidence,  that 

appellee  was  guilty  of  contributory  negligence.   Ap- 

13.  pellant  assumed  the  obligation  of  properly  erecting 
and  securing  the  mill,  and  appellee  had  a  right  to 

rely  upon  the  presumed  superior  knowledge  of  the  agents 
of  appellant  that  the  mill  would  properly  be  secured,  and, 
as  shown,  was  not  obliged  to  make  search  for  the  existence 
of  original  defects.  We  are  therefore  of  opinion  that 
appellee  is  not  to  be  regarded  as  blameworthy  because  he 
failed  to  observe  that  his  property  had  been  endangered  by 
the  negligence  of  appellant. 

A  number  of  questions  are  argued  by  appellant's  counsel 

which  are  based  upon  the  contention  that  the  theory  of  the 

complaint   was    that   appellant   had   committed    a 

14.  breach  of  contract.     The  latter  insistence  is  based 
on  the  fact  that  the  contract  is  set  out  in  full  in  the 
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complaint.  It  is  often  difficult  to  determine  whether,  in 
the  statement  of  such  a  cause  of  action  as  the  one  under 
consideration,  wherein  the  very  breach  of  the  contract  also 
constitutes  negligence,  the  purpose  of  the  pleader  was  to 
rely  upon  a  breach  of  contract  or  to  charge  negligence  in 
the  violation  of  the  implied  duty  which  was  created  by  the 
undertaking  of  the  defendant  It  is  true  that  in  an  action 
on  the  case  for  negligence,  wherein  the  declaration  or  com- 
plaint is  not  based  on  mere  nonfeasance  it  is  not  necessary 
to  plead  a  consideration,  and,  therefore,  where  the  action 
is  based  on  the  manner  in  which  an  undertaking  was  per- 
formed, or,  in  other  words,  on  some  misfeasance  or  mal- 
feasance, the  allegation  of  a  consideration  may  be  regarded 
as  one  of  the  markings  of  an  action  ex  contractu.  But  we 
do  not  understand  that  this  is  a  controlling  consideration ; 
on  the  contrary,  it  does  not  appear  to  admit  of  question  that 
if  the  contract  or  consideration  be  set  out  as  a  matter  of 
inducement  only,  the  plaintiff's  action  may  be  regarded  as 
one  in  case  for  a  violation  of  the  common-law  duty  which 
the  circumstances  had  imposed  upon  the  defendant.  1 
Chitty,  Pleading,  *135 ;  Dickson  v.  Clifton,  2  Wils.  319 ; 
Watson,  Damages  for  Per.  Inj.,  §570;  21  Ency.  PI.  and 
Pr.,  913.     We  are  especially  impressed  with  the 

15.  view  that  in  code  pleading,  which  was  designed  pre- 
eminently to  be  a  system  of  fact  pleading,  a  plain- 
tiff, in  suing  in  tort,  may  properly  set  out  his  contract,  as 
constituting  the  underlying  fact,  instead  of  charging  the 
defendant's  undertaking  in  general  terms,  and  that  the 
plaintiff  does  not  thereby  necessarily  commit  himself  to 
the  theory  that  his  action  is  for  breach  of  contract.  Leeds 
V.  City  of  Richmond  (1885),  102  Ind.  372;  Parrill  v, 
Cleveland,  etc.,  B.  Co.,  supra;  McMurtry  v.  Kentucky 
Cent.  B.  Co.  (1886),  84  Ky.  462,  1  S.  W.  815;  Watson, 
Damages  for  Per.  Inj.,  §570.    In  the  complaint  before  us 

appellee  not  only  sets  out  the  written  contract,  but 

16.  he  pleads  a  supplemental  or  subsidiary  agreement 
as  well,  so  that  it  can  hardly  be  said  that  he  relied 
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on  the  written  contract  as  the  foundation  of  the  action. 
He  charges  no  breach  of  the  contract  except  as  it  can  be 
implied  from  the  allegations  of  negligence ;  he  alleges  dam- 
ages "by  reason  of  the  defendant's  negligence,  carelessness, 
imprudence,  and  unskilfulness  in  erecting,  constructing, 
and  fastening  said  steel  tower  to  said  air-sHaft  as  afore- 
said ;"  he  charges,  in  setting  forth  the  total  amount  of  his 
damages,  that  they  were  occasioned  "by  reason  of  the  de- 
fendant's negligence  and  failure  of  duty  as  herein  alleged," 
and  he  avers  that  he  "had  no  notice  or  knowledge  of  the 
faulty,  negligent,  and  unskilful  erection  of  said  mill,"  and 
that  he  himself  was  without  fault  or  negligence  in  the 
premises.  In  view  of  the  general  structure  of  the  "com- 
plaint, and  applying  to  it  the  rule  that  a  construc- 

17.  tion  of  a  pleading  which  will  give  eflFect  to  all  of  its 
material  allegations  is  to  be  preferred,  where  rea- 
sonably possible    (Monnett  v.    Turpie    [1892],   133   Ind. 
424),  it  appears  to  us  that  it  must  be  held  that  the  action 
was  for  the  tort.     But,  admitting  that  there  is  room  for 

doubt  on  this  subject,  the  fact  that  the  court  below, 

18.  as  the  record  plainly  shows,  tried  the  cause  on  the 
theory  that  it  was  an  action  ez  delicto,  must  settle 

the  question  against  the  contention  of  appellant.  Lake 
Erie,  etc,  R.  Co.  v.  Acres  (1886),  108  Ind.  548;  Diggs  v. 
Way  (1899),  22  Ind,  App.  617. 

There  was  no  error  in  permitting  appellee  to  prove  the 
extent  of  the  injury  to  his  crops  and  agricultural  imple- 
ments, which  were  stored  in  the  barn.     Such  dam- 

19.  ages  were  the  natural  and  proximate  result  of  the 
falling  of  the  roof,  and  there  can  be  no  ground  of 

objection  to  a  recovery  therefor.  1  Joyce,  Damages,  §90; 
13  Cyc.  Law  and  Proc,  28. 

Several  minor  questions  are  presented  concerning  the 

court's  rulings  on  the  evidence.     Of  these  we  dispose  thus: 

Counsel  have  not  referred  us  to  the  page  and  line 

20.  of  the  answer  of  the  witness  Woods,  and  we  have 
been  unable  to  find  it;  the  question  addressed  to 
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the  witness  Reals  was  proper  cross-examination,  and,  there 

having  been  an  undertaking  subsequently  to  supply  missing 

elements  in  an  hypothetical  question  addressed  to 

21.  certain  of  appellee's  witnesses,  there  should  have 
been  a  motion  made  after  the  close  of  appellee's  evi- 
dence to  strike  out  the  answers.     Indeed,  we  may  say  that 
the  character  of  the  evidence  in  this  case  is  such  that  we 

would  not  be  authorized  to  reverse  for  any  possible 

22.  error  in  the  reception  of  evidence  relative  to  the 
fastening  of  the  steel  tower.    Appellant's  negligence 

in  that  particular  stands  out  as  a  conspicuous  fact  in  the 
case. 

Judgment  affirmed. 


Babney  bt  al.  v.  Elkhart  County  Trust  Com- 
pany, Receiver. 

[No.  20,921.    Filed  December  18,  1906.] 

1.  Appeal  and  Error. — Interlocutory  Orders, — Time  for  Appeal. 
— Statutes. — Construction. — No  appeal  lies  from  an  interloc- 
utory order,  except  by  special  statute;  and  such  statute  will  be 
strictly  construed,    p.  506. 

2.  Same. — interlocutory  Orders, — Statutes  Governing  Appeals 
from. — Appeals  taken  from  interlocutory  orders  are  governed 
by  §658  Bums  1905,  Acts  1905,  p.  490,  and  §§659,  660  Bums 
1901,  §§647,  648  R.  S.  1881,  and  not  by  the  statutes  providing 
for  appeals  from  final  judgments,    p.  507. 

3.  Same. — Tim£  Within  Which  Appeal  May  be  Taken, — How  Comr 
puted. — ^Where  a  statute  specifies  the  time  within  which  an 
"appeal  may  be  taken,"  all  acts  necessary  to  give  the  appellate 
court  jurisdiction  must  be  done  within  such  time.    p.  507. 

4.  Same. — Receivers, — Appointment. — Time  for  Appeal, — StaU 
ut68.— Under  §1245  Bums  1901,  §1231  R.  S.  1881,  providing 
that  appeals  may  be  taken  from  orders  appointing  or  refusing 
to  appoint  receivers,  within  ten  days  thereafter,  such  appeals 
must  be  perfected  within  such  ten  days.    p.  607. 
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5.  Afpeal  and  Ebeok.— Perfecting  Appeal — What  CimeHtutea.— 
Filing  an  appeal  bond  and  obtaining  an  order  from  the  trial 
court  granting  an  appeal  from  an  appealable  interloctutory 
order  does  not  constitute  the  taking  of  an  appeal,    p.  508. 

6.  Same. — Perfecting. — Interlocutory  Orders. — ^An  appeal  from 
an  interlocutory  order  granting  an  injunction  in  term  time 
must  be  perfected  within  such  term  by  the  filing  of  a  bond, 
and  the  filing  of  the  transcript  on  appeal,  so  as  to  give  the 
Supreme  Court  jurisdiction  over  the  interested  parties;  but  if 
made  in  vacation  such  steps  must  be  taken  during  sudi  vaca- 
tion or  the  succeeding  term  of  the  trial  court    p.  508. 

From  Elkhart  Circuit  Court;  James  8.  Dodge,  Judge. 

Suit  by  the  Elkhart  County  Trust  Company,  as  receiver 
of  the  American  Mutual  Life  Insurance  Company  of  Elk- 
hart, Indiana,  against  William  M.  Barney  and  others. 
From  a  decree  granting  a  temporary  injunction,  defend- 
ants appeal.    Appeal  dismissed. 

Van  Fleet  &  Van  Fleet,  for  appellants. 

Lou  W.  Vail  and  Jamss  8.  Dodge,  Jr.,  for  appellee. 

MoNES,  J. — This  is  an  appeal  from  an  interlocutory 
order  made  in  term,  granting  an  injunction  against  appel- 
lants. 

Appellee  has  filed  a  motion  to  dismiss  the  appeal  on  the 
ground  that  the  same  was  not  perfected  at  the  term  of  court 
at  which  the  order  appealed  from  was  made.  This  motion 
must  be  sustained. 

The  rule  is  that  no  appeal  can  be  taken  from  an  inter- 
locutory order  unless  there  is  a  statute  expressly  providing 
therefor,  and  that  such  statute  must  be  strictly  con- 
1.  strued.  Natcher  v.  Natcher  (1899),  153  Ind.  368, 
369,  and  authorities  cited.  Appeals  in  such  cases 
"must  be  taken  as  the  statute  especially  applicable  to  such 
oases  provides."     Elliott,  App.  Proc,  §§100-109. 

This  appeal  therefore  is  not  governed  by  §§644,  645, 
650,  652-654  Bums  1901^  §§632,  633,  638,  640-642  R  S. 
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1881  and  Homer  1901,  and  other  sections  provid- 

2.  ing  for  and  regulating  appeals   from   final  judg- 
ments, but  by  §668  Bums  1905,  Acts  1905,  p.  490, 

and  §§669,  660  Bums  1901,  §§647,  648  R  S.  1881  and 
Homer  1901,  which  provide  for  and  regulate  appeals  from 
certain  interlocutory  orders.  Section  658,  supra,  provides 
that  appeals  may  be  taken  from  certain  interlocutory  or- 
ders, among  which  are  orders  "granting  *  *  *  an  in- 
junction in  term,  and  granting  an  injunction  in. vacation." 
Section  659,  supra,  provides  that  "such  appeals  may  be 
taken  at  the  term  of  the  court  at  which  the  order  is  made ; 
or,  when  made  in  vacation,  the  appeal  may  be  taken  at  the 
time  or  during  the  next  term.  The  appeal  shall  not  be 
granted  until  the  appellant  has  filed  an  appeal  bond,  as  in 
other  cases  of  appeal."  Section  660,  supra,  provides  that 
"such  appeal  shall  not  stay  proceedings  upon  the  order 
more  than  thirty  days,  unless  the  Supreme  Court  in  term, 
or  some  judge  thereof  in  term  or  vacation,  shall  otherwise 
order." 

It  has  been  uniformly  held  by  this  court  that  when  a 

statute  provides  that  an  "appeal  may  be  taken"  within  a 

time  fixed  thereby,  the  appeal  must  be  perfected 

3.  within  that  time ;  that  is,  "an  appeal  is  taken"  only 
when  all  the  acts  necessary  to  give  the  appellate 

court  jurisdiction  of  the  appeal  have  been  performed,  all 
of  which  must  be  done  within  the  time  fixed  by  the  statute 
for  taking  the  appeal.  Elliott,  App.  Proc.,  §§100,  107, 
109,  128;  Bank  of  Westfield  v.  Inman  (1892),  133  Ind. 
287,  288;  Joyce  v.  Dickey  (1885),  104  Ind.  183 ;  Vance  v. 
Schayer  (1881),  76  Ind.  194;  Hursh  v.  Hursh  (1885),  99 
Ind.  500. 

Section  1245  Burns  1901,  §1231  R  S.  1881  and  Homer 

1901,  makes  provision  in  the  following  language  for  appeals 

from  interlocutory  orders  appointing  receivers :   "In 

4.  all  cases  hereafter  commenced  or  now  pending  in 
any  of  the  courts  of  this  State,  in  which  a  receiver 
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may  be  appointed  or  refused,  the  party  aggrieved  may, 
within  ten  days  thereafter,  appeal  from  the  decision  of  the 
court  to  the  Supreme  Court,  *  *  *  upon  the  appel- 
lant ['s]  filing  an  appeal  bond  with  sufficient  security,"  etc. 
In  Vance  v.  Schayer,  supra,  this  court  held  that  unless  the 
appeal  under  said  statute  was  perfected  by  filing  a  tran- 
script in  this  court  within  ten  days  after  the  order  appoint- 
ing or  refusing  to  appoint  the  receiver  was  made,  the  appeal 
would  be  dismissed  on  the  ground  that  the  "appeal  was  not 
taken"  within  ten  days  from  the  time  such  order  was  made. 
It  is  evident  that  filing  an  appeal  bond  and  obtaining  an 
order  of  the  trial  court  granting  an  appeal  from  the 

5.  appealable  interlocutory   order   is  not   "taking  an 
appeal"  within  the  meaning  of  §659,  supra. 

Such  "appeal  is  taken"  under  said  section  only  when  the 

same  is  perfected  by  filing  the  appeal  bond  required  and 

taking  all  the  steps  necessary  to  give  this  court  juris- 

6.  diction  of  such  appeal,  which  must  be  done,  if  the 
interlocutory  order  appealed  from  was  made  in  term, 

during  the  term  at  which  the  same  was  made,  but,  if  made 
in  vacation,  at  that  time  or  during  the  next  term  of  said 
cdtirt.  Elliott,  App.  Proc.,  §§107,  109;  Terre  Haute,  etc., 
R,  Co.  V.  Indianapolis,  etc..  Traction  Co.  (1906),  ante,  193. 
It  appears  from  the  record  that  the  interlocutory  order 
appealed  from  was  made  in  term  time,  that  the  appeal  bond 
was  filed  and  approved  and  the  appeal  granted  by  the  court 
below  at  the  same  term  of  court,  but  the  appeal  was  not 
perfected  by  filing  the  transcript  and  assignment  of  errors 
in  this  court  until  more  than  thirty  days  after  the  expira- 
tion of  the  term  at  which  the  order  appealed  from  was  made. 
Appeal  dismissed. 
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Shibe,  Trustee,  v.  Hupp. 

[No.  20,725.     Filed  June  22,  1906.    Rehearing  denied  December 

18,  1906.] 

1.  Pleading. — Complaint. — Theory, — Municipal  Corporations, — 
Street  Assessments, — Bonds, — ^Whether  a  suit  to  enforce  the 
lien  of  a  contractor  for  street  improvements  is  based  upon  the 
assessment  made  therefor  or  upon  the  bonds  issued  in  payment 
thereof,  as  provided  by  §3623f  Bums  1901,  Acts  1901,  p.  534, 
§6,  is  immaterial,  such  bonds  being  simply  an  evidence  of  such 
indebtedness,    p.  510. 

2.  Same. — Motion  to  Make  Specific, — ^Where  doubt  exists  as  to 
the  theory  of  plaintiff's  complaint,  a  motion  to  make  more 
specific  is  the  proper  remedy,    p.  511. 

8.  Municipal  Corporations.— Street  Assessments.— Collection, 
— Council's  Right  to  Prescribe  Method, — An  order  of  the  city 
council  that  street  assessments  shall  be  collected  as  taxes  are 
collected,  is  surplusage,  since  §362df  Bums  1901,  Acts  1901, 
p.  534,  16,  specifically  prescribes  the  method  of  collection, 
p.  511. 

4.  Same. — Street  Assessments, — How  Questioned. — Under  §362dd 
Bums  1901,  Acts  1901,  p.  534,  §4,  defects  in  street  assessments 
can  be  remedied  only  by  a  direct  appeal  to  the  circuit  court 
from  the  order  fixing  same.    p.  512. 

6.  Same. — Street  Improvements, — Contracts, — A  general  order 
for  the  improvement  of  a  certain  street  in  accordance  with 
certain  specifications  is  complied  with  when  such  street  is  made 
t6  conform  to  such  specifications;  and  it  is  not  necessary  to 
change  any  part  of  such  street  that  already  conforms  to  such 
specifications,    p.  512. 

6.  Same. — Street  Assessments, — How  Fixed. — Statutes, — ^Under 
§3623c  Bums  1901,  Acts  1901,  p.  534,  §3,  street  assessments 
are  made  on  the  theory  of  special  benefits  received;  and  it  is 
not  unlawful  to  assess  the  cost  of  improving  the  east  side  of  a 
street  to  frontagers  upon  such  side,  if  they  alone  received  spe- 
cial benefits  therefrom,    p.  513. 

7.  Same. — Street  Assessments, — Collection  of, — Attorneys*  Fees, 
— Constitutional  Law.— Section  3623f  Bums  1901,  Acts  1901, 
p.  584,  §6,  providing  for  the  recovery  of  attorneys'  fees  in  cases 
of  foreclosure  of  street  improvement  liens,  is  constitutional, 
p.  514. 
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8.  Municipal  Corporations. — Street  Improvementa, — Cantrctcts. 
— Notice, — ^Where  a  city  council  adopted  a  resolution  that  it 
would  receive  bids  for  a  street  improvement  ''up  to  6  o'clock, 
October  30/'  and  ordered  its  clerk  to  publish  notice  of  the 
letting  "for  three  weeks  before  October  6,"  and  the  clerk  pub- 
lished a  notice  for  three  successive  weeks,  that  bids  would  be 
received  up  to  "5  o'clock,  October  30,"  the  first  of  which  was 
published  on  October  1,  and  the  last,  on  October  22,  such  notice 
is  a  sufficient  compliance  with  the  statute  (§3623a  Bums  1901). 
p.  514. 

9.  Appeal  and  ERROR.-~Brief8.— Striking  from  Files. — Unpro- 
fessional Language. — Briefs  containing  unprofessional  lan- 
gvL&ge  will  be  stricken  from  the  files,    p.  515. 

From  Cass  Circuit  Court;  David  D.  Fickle,  Judge. 

Suit  by  William  Hupp  against  Elbert  W.  Shirk,  trustee. 
From  a  decree  for  plaintiff,  defendant  appeals.     Affirmed. 

Oeorge  E.  Ross,  for  appellant. 

Nelson,  Myers  &  Yarlott,  for  appellee. 

Hadley,  J. — Appellee,  as  the  contractor,  instituted  this 
suit  to  foreclose  a  lien  against  the  real  estate  of  appellant 
for  the  improvement  of  a  street  in  the  city  of  Logansport 
under  the  act  of  1901  (Acts  1901,  p.  534,  §3623a  et  seq. 
Burns  1901).  A  demurrer  to  the  complaint  for  insuffi- 
ciency of  facts  was  overruled,  and  the  issue  closed  by  a 
general  denial.  There  was  a  trial  by  the  court,  and  special 
findings  and  conclusions  of  law  in  favor  of  appellee.  Ap- 
pellant's motion  for  a  new  trial,  and  to  modify  the  decree 
were  overruled.     Error  is  assigned  on  all  adverse  rulings. 

Appellant's  first  objection  to  the  complaint  is  that  it  is 

80  drawn  as  to  admit  of  two  theories — that  it  is  uncertain 

whether  the  plaintiff  bases  his  action  on  the  bonds 

1.  issued  by  the  city  in  anticipation  of  the  assessments 
for  the  improvement,  or  on  the  lien  created  by  tlie 
assessment  of  benefits  against  the  defendant's  property.  It 
is  entirely  immaterial  whether  one  theory  or.  the  other  is 
intended  by  the  plaintiff.  He  may  sue  upon  the  assessment 
and  rely  upon  his  statutory  lien,  or  he  may  sue  upon  his 
bonds,  which  are  nothing  more  nor  less  than  evidence  of  the 
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indebtedness,  and  pursue  the  same  statutory  lien.  §3623f 
Bums  1901,  Acts  1901,  p.  634,  §6;  Scott  v.  Hayes  (1904), 
162  Ind.  548. 

Besides,  if  appellant  was  in  doubt  about  how  to  answer, 
.  or  how  to  present  his  defense,  that  doubt  might  have 

2.  been  removed  by  a  timely  motion  to  make  more 
specific. 

A  further  objection  to  the  complaint  is  that  it  shows  upon 

its  face  that  the  common  coimcil  in  its  order  of  assessment 

provided  that  it  should  be  collected  as  taxes  are  col- 

3.  lected,  and,  having  so  provided,  collection  by  fore- 
closure is  contrary  to  the  terms  of  the  order,  and 

therefore  forbidden.  If  the  council  did  so  provide  in  the 
order,  it  was  surplusage  and  without  legal  significance. 
The  duty  of  the  council  ended  with  the  making  of  the 
assessment.  That  body  had  nothing  to  do  with  the  collec- 
tion, or  with  the  providing  of  a  mode  of  collection.  The 
legislature  (§3623f,  supra) y  specifically  points  out  how  col- 
lection of  such  assessments  may  be  accomplished,  as  fol- 
lows: "Such  delinquent  instalments  shall  be  collected  in 
the  same  manner  that  delinquent  taxes  are  collected,  or 
may  be  collected  by  foreclosure  of  the  lien  thereof  in  any 
court  of  competent  jurisdiction,  as  a  mortgage  is  fore- 
closed." The  owner  of  the  lien  was  entitled  to  choose  be- 
tween these  remedies.  We  perceive  nb  infirmity  in  the 
complaint  and  the  demurrer  thereto  was  properly  overruled. 
The  initial  resolution  adopted  by  the  common  council 
declared  generally  that  there  existed  a  necessity  for  the 
improvement  of  North  Fifth  street  between  Linden  avenue 
and  Miami  street,  by  grading  and  graveling  the  roadway 
forty-six  feet  wide  and  curbing  the  gutters  four  and  one- 
half  feet  wide  with  boulders,  the  street  to  be  brought  to  a 
proper  subgrade  and  graveled  to  a  depth  of  eighteen  inches 
in  the  center  and  sloped  to  six  inches  at  the  gutters,  all  to 
be  done  in  accordance  with  specifications  and  drawings  on 
file  in  the  oflSce  of  the  city  engineer,  in  conformity  to  the 
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established  city  grade,  and  under  the  supervision  of  the 
city  engineer. 

It  is  shown  by  the  findings  that  said  improvement  was 
accomplished  by  appellee  under  the  direction  of  the  city 
engineer  and  in  accordance  with  the  order  and  contract, 
and  that  in  the  performance  all  the  work  actually  done  by 
appellee,  as  contractor,  was  on  the  east  half  of  North  Fifth 
street  between  Linden  avenue  and  Miami  street;  that  the 
west  half  of  said  street  had  been,  before  the  commencement 
of  these  proceedings,  improved  in  accordance  with  said 
specifications,  and  paid  for  in  full  by  the  property  owners 
'on  the  west  side ;  that  the  total  assessment  under  these  pro- 
ceedings was  laid  against  the  property  on  the  east  side. 
Under  these  findings  appellant  insists  that  the  court's  con- 
clusions of  law  in  favor  of  appellee  were  erroneous  (1)  be- 
cause the  work  done  and  sued  for  was  not  the  work  provided 
for  by  the  ordinance  or  declaratory  resolution,  and  (2) 
because  the  common  council  had  no  power  to  assess  the  total 
cost  of  the  improvement,  as  benefits,  to  abutters  on  the  east 
side. 

By  §3623d  Bums  1901,  Acts  1901,  p.  534,  §4,  when  an 

assessment  is  once  made  by  the  common  council  its  validity 

cannot  be  questioned,  except  by  a  direct  appeal  to 

4.  the  circuit  court.     This  is  quite  a  different  action, 
but,  since  counsel  have  earnestly  argued  the  ques- 
tions last  above  stated,  we  have  deemed  it  proper  to  con- 
sider them. 

(1)  The  resolution  in  general  terms  called  for  the  im- 
provement of  North  Fifth  street  between  Linden  avenue 
and  Miami  street.     The  fair  implication  of  the  lan- 

5.  guage  is  that  the  full  width  and  length  of  the  street 
should  be  artificially  constructed  in  conformity  to 

the  '^specifications  and  drawings  for  the  doing  of  said 
improvement  on  file  in  the  engineer's  office."  It  is  not 
specified  that  every  part  of  the  street  should  be  excavated 
and  then  refilled  with  gravel,  eighteen  inches  in  the  center 
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and  sloped  to  six  inches  at  the  gutter.  The  resolution  was 
satisfied,  if,  when  the  improvement  was  completed,  every 
part  of  the  street,  to  its  full  width  and  length,  was  found 
to  be  in  a  condition  strictly  in  accordance  with  the  specifi- 
cations referred  to,  and  that  formed  the  basis  of  the  con- 
tract. The  law  does  not  indulge  in  such  folly  as  would 
demand  a  destruction  of  a  part  of  the  street  that  might  be 
found  in  the  condition  required,  without  more  substantial 
reason  than  that  of  imposing  upon  the  contractor  the  bur- 
den of  restoring  it.  The  bids  were  received  and  contract 
let  for  so  much  per  cubic  yard  for  gravel,  and  so  much  per 
linear  foot  for  bouldering  the  gutter,  and  if,  under  the 
guidance  of  the  city  engineer,  as  provided  by  the  contract, 
it  was  found  that  the  west  half  of  the  street  was  already 
satisfactorily  improved,  and  that  its  condition  in  all  ways 
met  the  requirements  of  the  improvement  order,  we  see  no 
reason  why  an  improvement  of  the  east  half,  and  the  bring- 
ing of  it  to  the  same  condition  as  the  west  half,  did  not 
accomplish  an  improvement  of  the  whole  street,  and  a  sub- 
stantial compliance  with  the  resolution. 

(2)    In  considering  the  fact  that  the  cost  of  the  improve- 
ment was  all  assessed  as  benefits  against  property  on  the 

east  side  of.  the  street,  it  should  be  borne  in  mind 
6.     that  this  proceeding  is  under  the  act  of  1901,  supra, 

and  the  assessment  of  the  cost  is  not  made  by  the 
old  front-foot  rule,  but  upon  the  principle  of  actual,  special 
benefits  received.  The  act  of  1901  applies  only  to  cities 
"not  operating  under  special  charters."  Logansport  is  a 
city  of  this  class.  The  act  provides  (Acts  1901,  p.  534,  §3, 
§3623c  Bums  1901)  that  after  the  improvement  has  been 
completed,  and  the  costs  thereof  ascertained,  the  city  en- 
gineer shall  report  these  facts  to  the  common  council,  which 
shall  refer  the  report  to  the  city  commissioners,  who  "shall 
meet  at  the  time  and  place  fixed  by  the  common  council 
and  shall  proceed  to  view  the  lots,  lands  and  parcels  of 
ground  aflFected  by  said  improvement,    *    *    *    and  assess 
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the  costs  of  said  improvement  upon  the  property  benefited 
thereby  in  proportion  to  the  benefits  derived  therefrom,  but 
not  in  excess  of  such  benefits/^  (Our  italics.)  If  the  total 
special  benefits  thus  ascertained  are  less  than  the  cost  of 
the  improvement,  the  remainder  shall  be  paid  from  the  gen- 
eral funds  of  the  city.  Under  said  act  the  taxing  district 
is  limited  only  by  accruing  special  benefits.  All  abutting 
lots  and  lands  are  not  necessarily  assessable ;  neither  are  all 
assessments  necessarily  confined  to  abutting  property.  The 
theory  of  this  statute  is  to  seek  out  the  lots  and  lands  that 
have  received  a  particular  and  special  benefit  from  the  im- 
provement, not  common  to  nor  shared  by  the  other  inhab- 
itants of  the  city,  and  against  such  property  lodge  assess- 
ments of  cost  to  the  extent  of  such  peculiar  benefits,  when 
necessary.  And  if  it  turns  out,  for  any  reason,  that  the 
special  benefits 'resulting  from  a  street  improvement  all  fall 
on  one  side  of  the  street,  that  side  alone  is  assessable.  The 
court  did  not,  therefore,  for  this  reason,  err  in  holding  the 
assessment  valid. 

The  statute  (§3623f,  supra)  provides  for,  and  the  court 
allowed  plaintiff's  attorney,  a  reasonable  fee  in  the  fore- 
closure decree.     This,  appellant  claims  was  a  viola- 

7.  tion  of  the  Constitution.     This  court  has  decided  to 
the  contrary  and  we  still  adhere  to  the  opinion  here- 
tofore announced.    Dowell  v.  Talbot  Pav.  Co.  (1894),  138 
Ind.  675,  688;  Pittsburgh,  etc.,  B.  Co.  v.  Fish  (1902),  158 
Ind.  525;  Judy  v.  Thompson  (1901),  156  Ind.  533. 

Section  one  of  the  statute  provides  that  the  common 

council  shall  give  notice  of  the  letting  of  such  contracts  by 

three  weeks'  publication  in  a  newspaper  of  general 

8.  circulation  published  within  the  city.  Appellant 
claims  that  the  notice  given  in  this  case  was  insuffi- 
cient, and  the  letting  of  the  contract  illegal  and  void.  In 
the  declaratory  resolution  the  common  council  fixed^  as 
matter  of  record,  that  it  would  receive  bids  for  the  work 
up  to  6  o'clock,  October  30,  1901.    An  order  to  the  clerk 
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directed  him  to  cause  notice  to  be  published  for  the  letting 
of  the  contract  for  three  weeks  before  (as  appears  of  rec- 
ord) October  6,  1901.  The  record  further  discloses  that  the 
city  clerk  proceeded  to  and  did  give  notice  pursuant  to  the 
order,  that  bids  would  be  received  up  to  5  o'clock,  October 
80,  1901,  the  first  of  which  publication  was  on  October  1, 
1901,  and  the  last,  on  October  22,  1901. 

Appellant  argues  that  the  notice  given  by  the  city  clerk 
under  the  direction  of  the  council  is  no  notice  at  all,  by  the 
council,  within  the  meaning  of  the  statute,  because  not  in 
accordance  with  the  direction  of  the  council.  What  instruc- 
tions the  clerk  received  from  the  council  concerning  notice 
is  of  little  consequence.  The  essential  things  for  the  coun- 
cil to  do  with  respect  to  the  time  for  the  letting  of  the  con- 
tract were:  (1)  To  fix  the  time,  upon  their  record,  for  the 
letting  of  the  contract;  (2)  to  cause  notice  of  the  time  and 
place  of  said  letting  to  be  given  by  publication  for  three 
weeks  in  a  newspaper  of  general  circulation  in  the  city. 
As  exhibited  by  the  record,  the  time  was  fixed  and  the . 
notice  actually  given  as  required  by  the  statute,  and  the 
public  thus  afforded  a  fair  and  equal  chance  to  bid,  and  in 
this  respect  it  must  be  held  to  be  a  substantial  compliance 
with  the  statute. 

There  are  a  number  of  other  unimportant  questions, 
chiefly  relating  to  the  sufficiency  of  the  evidence  to  sustain 
particular  findings,  and  to  the  admission  and  exclusion  of 
evidence,  each  of  which  we  have  examined,  and  find  no 
reversible  error. 

Judgment  afiirmed. 

On  Petition  for  Rehearing. 

Pbb  Curiam. — For  discourteous  and  unprofessional  lan- 
guage used  by  appellant's  counsel  in  his  brief  on 
9.     petition  for  rehearing,  said  brief  is  stricken  from 
the  files  of  this  court,  and  the  petition  for  a  rehear- 
ing overruled. 
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City  of  Indianapolis  v.  Keelet. 

[No.  20,752.    Piled  December  19,  1906.] 

1.  Pleading. — Complaint. — Municipal  Corporations, — Streets.-^ 
How  Alleged. — A  complaint  showing  that  within  the  limits 
of  defendant  city  there  existed  certain  streets,  among  which 
was  Martindale  avenue,  sufficiently  shows  that  such  avenue 
was  a  street  within  such  city.    p.  521. 

2.  Same. — Complaint. — Facts. — Duty  Arising. — Municipal  Cor- 
porations.— Streets, — Negligence. — A  complaint  showing  that 
plaintiff's  injury  was  received  because  of  a  defect  existing  in 
a  street  in  defendant  city,  is  sufficient  without  any  allegations 
showing  defendant's  duty  with  reference  to  such  defect,  such 
duty  being  a  legal  inference  necessarily  deducible  from  the 
facts,  without  any  allegation  thereof,    p.  521. 

3.  Same.  —  Complaint. — Municipal  Corporations. — Streets. — De- 
fects. —  Notice,  —  Contributory  Negligence.  —  A  complaint 
against  a  city  for  negligence  in  maintaining  a  defective  street, 
showing  that  plaintiff  had  no  notice  of  the  defect,  that  the 
accident  happened  in  the  dark  and  that  plaintiff  was  without 
fault  or  negligence  on  his  part,  does  not  show  contributory 

>     negligence,    p.  521. 

4.  Same.  —  Complaint.  —  Negligence. — Contributory. — Allegation 
of  Freedom  from. — An  allegation  in  a  complaint  for  damages 
for  negligence,  that  plaintiff  was  without  fault,  is  sufficient  to 
negative  negligence  on  plaintiff's  part  unless  the  other  facts 
pleaded  affirmatively  show  contributory  negligence,    p.  521. 

5.  Same. — Complaint — Paragraphs  of. — When  not  Considered, 
— Interrogatories  to  Jury. — ^Where  the  answers  to  the  inter- 
rogatories to  the  jury  affirmatively  show  that  the  case  was 
decided  on  the  first  paragraph  of  the  complaint,  the  other 
paragraphs  will  not  be  considered  on  appeal,    p.  522. 

6.  Municipal  Corporations.  —  Defective  Streets.  —  Notice.  — 
Choice  of  Ways. — Where  plaintiff  received  injuries  by  reason 
of  a  defective  street,  of  which  he  had  no  notice,  the  fact  that 
safe  ways  might  have  been  taken  by  plaintiff  is  immaterial, 
p.  523. 

7.  Trial. — Interrogatories  to  Jury, — Evidence  to  Overthrow, — 
Failure  of  Appellant  to  Point  Out, — Appeal  and  Error, — Where 
appellant  complains  that  an  answer  to  an  interrogatory  to  the 
jury  was  incorrect,  but  fails  to  point  out  the  evidence  over- 
throwing same  in  his  brief,  the  Supreme  Court  need  not  con- 
sider same.    p.  523. 
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8.  Trial. — Interrogatories  to  Jury. — Failure  to  Require  Answer. 
—Harmless  Error. — The  failure  of  the  court  to  require  the 
jury  to  answer  more  definitely  an  interrogatory  does  not  con- 
stitute reversible  error,  where  the  answer  would  not,  in  any 
event,  be  of  a  controlling  nature,    p.  523. 

9.  Same. — Burden  of  Proof. — Coyitrihutory  Negligence, — Want 
of  Ordinary  Care. — Municipal  Corporations. — The  burden  of 
proving  contributory  negligence  and  that  plaintiff  did  not  use 
care  in  proportion  to  the  known  danger  in  using  a  defective 
street,  is  upon  the  defendant  city.    p.  523. 

10.  Same. — Instructions. — Contributory  Negligence. — Evidence. 
— Consideration  of. — The  refusal  to  give  an  instruction,  in  an 
action  for  damages  for  negligence,  that  the  burden  of  proving 
contributory  negligence  is  on  the  defendant;  but  that  the  jury 
may  consider  the  plaintiff's  evidence  in  determining  such  issue, 
is  reversible  error,  where  no  other  instruction  covers  such 
ground    p.  524. 

11.  Evidence. — Hes  Ipsa  Loquitur. — Municipal  Corporations. — 
Defective  Streets. — The  doctrine  of  res  ipsa  loquitur  does  not 
apply  to  injuries  caused  by  defective  streets,    p.  525. 

12.  Same. — Presumptions. — Exercise  of  Due  Care. — There  is  no 
presumption  in  this  State  that  the  plaintiff,  in  a  personal  in- 
jury case,  used  due  care.    p.  525. 

13.  Trial.  —  Negligence.  —  Contributory. — Issues. — Where  con- 
tributory negligence  is  relied  upon,  in  a  personal  injury  case, 
the  parties  virtually  charge  each  other  with  negligence  in  re- 
spect to  the  transaction  in  question,  and  the  burden  is  upon 
each  to  prove  the  negligence  of  the  other,    p.  525. 

14.  Same.  —  Negligence.  —  Contributory. — Evidence. — Presump- 
tions.— Negligence  and  contributory  negligence  are  questions 
to  be  determined  by  the  jury  from  the  proved  facts  in  a  case, 
unaided  by  presumptions  of  law.    p.  526. 

15.  Same. — Negligence. — Burden  of  Proof. — Prior  to  the  act  of 
1899  (Acts  1899,  p.  58,  §359a  Bums  1901)  the  burden  was 
upon  plaintiff,  in  a  personal  injury  case,  to  prove  defendant's 
negligence  and  his  own  exercise  of  due  care.    p.  526. 

16.  Same. — Negligence. — Want  of  Due  Care. — Presumptions. — 
Under  the  rule  prior  to  the  act  of  1899  (Acts  1899,  p.  58,  §359a 
Bums  1901)  a  failure,  by  the  plaintiff  in  a  personal  injury  case, 
to  prove  the  exercise  of  due  care,  was  fatal,  since  there  was  no 
presumption  that  he  had  exercised  such  care.    p.  526. 
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17.  Evidence, — Negligence. — Burden  of  Proof. — Effect  of  Stat- 
utory Change  of  Rule. — The  effect  of  the  act  of  1899  (Acts 
1899,  p.  58,  S359a  Burns  1901)  was  to  relieve  the  plaintiff,  in  a 
personal  injury  case,  from  proving  the  exercise  of  due  care, 
p.  526. 

18.  Same. — Burden  of  Proof. — Contributory  Negligence. — ^The 
defendant,  in  a  personal  injury  case,  to  defeat  plaintiff,  must 
establish  by  a  fair  preponderance  of  the  evidence  the  contrib- 
utory negligence  of  plaintiff,    p.  526. 

19.  Same.  —  Preeumptione.  —  Nature  of.  —  Presumptions  of  law 
are  inferences  warranted  by  the  experiences  of  the  courts 
in  administering  justice,  some  of  them  being  conclusive  of  a 
given  proposition  and  some  being  only  prima  facie  evidence 
thereof,    p.  527. 

20.  Same.  —  Presumptions.  —  Inferences. — Presumptions  of  fact 
are  inferences  of  fact  drawn  by  the  experienced  mind  from  the 
existence  of  other  facts  proved  in  a  case,  and  such  inferences 
or  presumptions  are  questions  for  the  jury.    p.  527. 

21.  Appeal  and  Ebror.— Reversal.— Errors. — ^Where  a  judgment 
is  reversed,  the  Supreme  Court  will  not  decide  alleged  errors 
not  likely  to  arise  again,    p.  528. 

From  Johnson  Circuit  Court ;  W.  J.  Buckingham,  Judge. 

Action  by  Frank  Keeley  against  the  City  of  Indianapo- 
lis. From  a  judgment  for  plaintiff,  defendant  appeals. 
Appealed  from  the  Appellate  Court  under  subd.  3,  §1337] 
Bums  1901,  Acts  1901,  p.  565,  §10.    Reversed. 

Henry  Warrum,  Edward  B.  Raub,  Linn  D.  Hay,  Oideon 
W.  Blain,  Frederick  E.  Matson  and  Crate  D.  Boiven/ior 
appellant. 

Wymond  J.  Beckett  and  Elliott,  Elliott  &  Littleton,  for 
appellee. 

Montgomery,  C.  J. — Appellee  brought  this  action  for 
damages  for  personal  injuries  received  on  account  of  an 
alleged  defect  in  one  of  the  streets  of  appellant  city.  He 
recovered  judgment  in  the  trial  court  for  $15,000,  which 
was  affirmed  by  the  Appellate  Court,  and  an  appeal  there- 
from taken  to  this  court. 

The  errors  properly  assigned  challenge  the  decision  of 
the  trial  court  in  overruling  demurrers  to  each  paragraph 
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of  complaint,  appellant's  motion  to  make  the  second  para- 
graph of  complaint  more  specific,  and  its  motion  for  a  new 
trial. 

The  first  paragraph  of  appellee's  complaint  is  substan- 
tially as  follows:  That  on  October  23,  1897,  for  many 
years  prior  thereto,  and  ever  since,  the  appellant  was,  has 
been,  and  is,  a  municipal  corporation  organized  under  the 
laws  of  this  State;  that  at  all  times  mentioned  there  was 
within  its  corporate  limits  a  street,  with  sidewalks,  known 
as  Martindale  avenue,  situated  in  the  northeastern  portion  of 
the  city,  and  extending  north  and  south,  and  intersecting  at 
right  angles  streets  running  east  and  west  known  as  Nine- 
teenth, Twentieth .  and  Twenty-first  streets ;  "that  begin- 
ning at  a  point  just  south  of  the  south  line  of  said  Twenty- 
first  street,  and  extending  thence  south,  just  along  the  east 
line  of  said  Martindale  avenue,  there  existed  at  the  time 
before  mentioned  and  for  several  years  prior  to  that  time  a 
ditch,  commonly  known  as  the  'state  ditch,'  and  for  a  dis- 
tance of  nearly  a  square  from  that  point  above  stated  said 
ditch  extended  along  close  to  the  east  line  of  said  Martin- 
dale avenue,  so  close  as  to  infringe  upon  the  line  of  the  side- 
walk of  said  avenue;  that  said  ditch  had  steep  banks,  and 
it  was  on  an  average  about  twelve  feet  deep ;  that  at  a  point 
south  of  said  Twenty-first  street  the  banks  and  bottom  of 
said  ditch,  for  a  long  distance,  were  filled  with  rocks  of  all 
shapes  and  sizes,  and  this  condition  was  maintained  at  all 
times  mentioned ;  that  by  reason  of  the  fact  that  said  ditch 
extended  close  to  the  east  line  of  said  Martindale  avenue, 
as  described,  it  was  a  menace  to  travelers  along  the  east 
sidewalk  of  said  Martindale  avenue,  and  made  the  sidewalk 
along  said  avenue  more  than  ordinarily  dangerous  to  per- 
sons traveling  along  the  east  sidewalk  of  the  avenue;  that 
this  condition  of  said  avenue  and  said  ditch  had  existed  for 
at  least  two  years  prior  to  the  time  of  the  happening  of  the 
injuries  to  the  appellee;  that  appellant  knew,  or  by  the 
exercise  of  reasonable  diligence  could  have  known,  of  the 
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dangerous  condition  of  the  sidewalk  on  said  avenue  at  the 
place  in  question,  and  above  fully  described,  long  before  the 
appellee  was  injured;  that,  notwithstanding  the  knowledge 
on  the  part  of  the  appellant  of  the  dangerous  condition  of 
said  sidewalk  as  described,  it  negligently  failed  to  place 
any  barriers  along  the  east  line  of  said  sidewalk,  but  left 
travelers  to  the  danger  of  falling  off  said  sidewalk  into  said 
ditch,  and  such  danger  to  travelers  could  have  been  obviated 
by  the  erection  of  such  barriers ;  that  on  the  night  of  Octo- 
ber 23,  1897,  appellee  got  ofiF  of  a  street  car  on  Nineteenth 
street,  and  proceeded  home  along  the  east  sidewalk  of  said 
Martindale  avenue ;  that  he  did  not  know  of  the  dangerous 
condition  of  said  sidewalk ;  that  he  was  walking  in  an  ordi- 
narily careful  manner,  and  when  he  reached  a  point  just 
south  of  Twenty-first  street  the  wind  suddenly  lifted  his 
hat  from  his  head,  and  he  instinctively  grabbed  in  order  to 
save  his  hat ;  that  as  he  did  so  he  slipped  or  stumbled  and 
pitched  into  the  ditch  aforesaid,  by  reason  of  the  fact  that 
the  appellant  had  negligently  allowed  the  same  to  exist  close 
to  said  sidewalk  without  barriers  or  protection  of  any  kind ; 
that  as  appellee  fell,  as  aforesaid,  he  fell  from  the  sidewalk 
immediately  into  said  ditch,  which  at  that  point  was  full 
of  rocks,  and  he  fell  to  the  bottom  thereof  into  the  water  in 
said  ditch ;  that  for  many  hours  he  remained  unconscious, 
as  a  result  of  said  fall,  and  was  not  rescued  from  his  dan- 
gerous position  imtil  the  next  morning;  that  for  many 
months  he  remained  sick  from  exposure,  and  in  the  fall  he 
crushed  his  left  hip  so  that  for  a  long  time  he  had  to  walk 
on  crutches,  and  as  a  result  of  said  injury  his  left  limb  has 
become  shortened,  his  hip  joint  destroyed,  so  that  now  he  is 
permanently  lame,  and  is  disabled  from  caring  for  himself 
or  doing  any  manual  labor ;  that  appellee  received  said  in- 
juries without  any  fault  or  negligence  on  his  part" 

In  support  of  their,  contention  that  appellant's  demurrer 
to  this  paragraph  of  complaint  should  have  been  sustained, 
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counsel  argue  that  there  is  no  allegation  that  Mar- 

1.  tindale  avenue  was  a  public  street  or  thoroughfare, 
and  that  no  duty  to  appellee  on  the  part  of  appellant 

is  shown.  The  averment  was  that  within  the  limits  of 
appellant  city  there  existed  at  and  before  the  time  of  the 
accident  certain  streets,  among  which  was  one  known  as 
Martindale  avenue.  It  is  thus  plainly  charged  that  Mar- 
tindale  avenue  was  within  the  city  limits,  and  was  a  street ; 
and  that  term  necessarily  implies  its  public  character  with- 
out an  express  averment"  that  it  was  a  public  street.  State 
V.  Moriarty  (1881),  74  Ind.  103;  City  of  Columbus  v. 
Strassner  (1890),  124  Ind.  482;  City  of  Indianapolis  v. 
Higgins  (1895),  141  Ind.  1. 

The  complaint  charges  that  the  injury  resulted  from  a 

defect  in  the  street  within  the  jurisdiction  of  appellant,  and 

therefore  the  law  supplied  the  power  and  imposed 

2.  the  obligation  upon  it  to  maintain  such  street  in 
reasonably  safe  condition  for  use  by  persons  in  the 

exercise  of  ordinary  care.  It  necessarily  follows  that  a 
duty  to  appellee  is  sufficiently  shown. 

It  is  further  argued  that  there  is  no  allegation  that  at 
the  time  of  the  accident  it  was  dark  and  the  ditch  could  not 
be  seen,  and  that  it  appears  from  the  complaint  that 
8.     appellee  was  guilty  of  contributory  negligence.    The 
allegation  is  made  that  appellee  did  not  know  of  the 
dangerous  condition  of  the  sidewalk,  and  that  the  accident 
occurred  at  night  and  without  any  fault  or  negligence  on 
his  part.     This  is  clearly  sufficient  to  repel  the  demurrer 
upon  the  grounds  urged.     In  the  case  of  Town  of  Salem  v. 
Goller  (1881),  76  Ind.  291,  this  court,  by  Woods,  J.,  speak- 
ing of  the  averments  of  the  plaintiff  in  a  similar  complaint, 
said:    "The  allegation  that  he  was  without  fault, 
4.     like  the  general  averment  of  negligence,  has  a  tech- 
nical significance,   and   admits  proof  of  any  facts 
tending  to  show  its  truth.    This  is  an  exception  to  the  ordi- 
nary rule  of  pleading  under  the  code,  which  requires  the 
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statement  of  the  facts,  rather  than  the  conclusion  deduced 
therefrom.  In  this  respect,  therefore,  a  complaint  which 
contains  this  allegation  is  good,  unless  the  other  averments 
are  such  as  to  show  affirmatively  that  the  plaintiff  was  in 
fault."  A  like  holding  was  announced  in  the  following 
cases  of  the  same  character :  City  of  Ft.  Wayne  v.  De  Witt 
(1874),  47  Ind.  391;  Murphy  v.  City  of  Indianapolis 
(1882),  83  Ind.  76;  Toivn  of  Bushville  v.  Adams  (1886), 
107  Ind.  475;  City  of  Elkhart  v.  Witman  (1890),  122 
Ind.  538;  City  of  Franklin  v.  Barter  (1891),  127  Ind. 
446;  City  of  Huntington  v.  McClurg  (1899),  22  Ind. 
App.  261.  No  contributory  negligence  is  manifest  upon 
the  face  of  this  paragraph  of  complaint,  and  appellant's 
demurrer  thereto  was  rightly  overruled. 

The  second  paragraph  of  complaint  is  substantially  like 
the  first,  except  that  no  specific  averment  is  made  that  ap- 
pellee had  no  knowledge  of  the  condition  of  the 
5.     street   and   sidewalk.      The   jury  was   required  to 
answer  seventy-three  interrogatories,  and  by  its  an- 
swer to  the  sixteenth  interrogatory  expressly  found  that 
appellee  did  not  know  of  the  conditions,  existence,  and  loca- 
tion of  the  ditch  relative  to  the  street  and  walk  prior  to  the 
time  of  the  accident.     It  is  apparent  that  the  verdict  was 
grounded  upon  the  first  paragraph  of  complaint,  and  we 
are  not  required  to  determine  the  sufficiency  of  the  second 
paragraph  upon  this  appeal,  or  to  review  the  court's  ruling 
in  refusing  to  require  the  same  to  be  made  more  specific. 

Appellant's  motion  for  a  new  trial  alleged  that  error  was 
committed  in  refusing  to  require  the  jury  to  make  specific 
answer  to  interrogatory  twenty-six,  in  refusing  to  give  cer- 
tain instructions  tendered,  in  giving  each  instruction  given 
by  the  court  upon  his  own  motion,  and  in  numerous  rulings 
with  regard  to  the  admission  and  exclusion  of  evidence. 
The  motion  further  alleged  that  the  damages  are  excessive, 
and  that  the  verdict  is  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  law. 
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•  Interrogatory  twenty-six  and  the  answer  thereto  are  as 

follows:     "Could  not  the  plaintiff  have  passed  along  the 

opposite    side    of    Martindale    avenue    in    safety? 

6.  A.    We    do    not    know."    We    have    already    seen 
that    the    jury    found     appellee    to    be    without 

any  previous  knowledge  of  the  condition  of  the 
street  and  walk  to  which  his  injury  was  attributed,  and 
with  this  fact  established  it  is  manifest  that  the  doctrine  of 
choice  of  ways  was  not  applicable,  and  that  he  might  have 
passed  in  safety  some  other  way  was  immaterial,  as  it  could 
not  be  claimed  that,  in  the  absence  of  knowledge  of  the 
defect,  he  voluntarily  encountered  the  danger  which  pro- 
duced his  injury.  City  of  Muncie  v.  Hey  (1906),  164 
Ind.  570. 

Appellant  has  not  pointed  out  the  evidence  to  justify  the 
answer  desired,  as  it  should  have  done,  and  for  that 

7.  reason  we  might  decline  to  pass  upon  the  question 
presented.      Cincinnati,    etc.,    R.    Co.    v.    Cregor 

(1898),  150  Ind.  625,  628. 

But,  since  the  fact,  if  found,  that  he  might  have  gone 

safely  another  way  was  immaterial  and  not  of  controlling 

force,  it  is  plain  that  the  court  did  not  err  in  refus- 

8.  ing  to  require  the  jury  to  make  a  more  specific  an- 
swer to  this  interrogatory.     Indianapolis,  etc,  R. 

Co.  V.  Stout  (1876),  53  Ind.  143, 160 ;  McElfresh  v.  Guard 
(1869),  32  Ind.  408,  414;  McCormick,  etc.,  Mach.  Co.  v. 
Gray  (1885),  100  Ind.  285,  292;  Chicago,- etc.,  R.  Co.  v. 
Hedges  (1886),  105  Ind.  398,  409;  Hudson  v.  Houser 
(1890),  123  Ind.  309,  317;  Indiana  Stone  Co.  v.  Stewart 
j(1893),  7  Ind.  App.  563,  565;  Supreme  Lodge,  etc.,  v. 
Edwards  (1896),  15  Ind.  App.  524,  528. 

At  the  proper  time  appellant  tendered  and  requested  the 

court  to  give  certain  special  instructions  to  the  jury.     We 

shall  not  examine  each  of  them  separately,  as  we 

9.  are  required  to  reverse  the  case,  and  in  another  trial 
many  things  will  doubtless  be  eliminated  of  which 
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complaint  is  now  made.  The  court,  upon  its  own  motion, 
by  instructions  numbered  twenty-two,  twenty-six,  and  thir- 
ty-one, charged  the  jury  that  the  burden  of  proving  con- 
tributory negligence,  and  that  appellee  did  not  use  care  in 
proportion  to  the  known  danger,  or  ordinary  care,  in  trav- 
eling over  the  street  or  sidewalk  in  question,  was  upon  ap- 
pellant, and  that  these  facts  might  be  proved  imder  the 
answer  of  general  denial. 

In  this  connection,  appellant  tendered  at  the  proper  time, 
and  requested  the  court  to  give,  the  following  instruction: 
"(4.)  If  the  plaintiff  has  proved  the  foregoing 
10.  things  by  a  fair  preponderance  of  the  evidence,  then 
he  would  be  entitled  to  recover,  unless  it  has  also 
l)een  shown  by  a  fair  preponderance  of  the  evidence  that 
the  plaintiff  was  guilty  of  negligence  which  proximately 
contributed  to  the  injuries  complained  of,  in  which  latter 
case  the  plaintiff  would  not  be  entitled  to  recover.  The 
burden  is  upon  the  defendant  to  prove  negligence  on  the 
part  of  the  plaintiff  which  contributed  to  the  injury  com- 
plained of,  but  if  the  evidence  on  the  plaintiff's  part  should 
establish  the  negligence  of  the  plaintiff,  it  would  avail  the 
defendant." 

The  instructions  so  given  by  .the  court  are  vigorously 
assailed.  It  may  be  conceded  that  in  themselves  they  are 
not  misleading  or  erroneous,  and  yet  it  does  not  follow  that 
the  instruction  tendered  should  not  have  been  given.  If 
the  instructions  given  by  the  court  had  been  accompanied 
by  the  one  requested  upon  the  same  subject,  the  law  with 
respect  to  the  burden  and  the  manner  of  proving  contribu- 
tory negligence  would  have  been  fully  and  accurately  stated 
as  heretofore  decided  by  this  court.  M,  S.  Huey  Co.  v. 
Johnston  (1905),  164  Ind.  489;  Town  of  Winamac  v. 
Stout  (1905),  165  Ind.  365;  Indianapolis  St.  R.  Co.  v. 
Taylor  (1902),  158  Ind.  274.  The  instruction  requested 
embodied  a  pertinent  and  correct  statement  of  the  law  not 
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covered  by  any  other  instruction  given,  and  appellant  was 
entitled  to  have  the  same  given  as  tendered,  and  the  refusal 
to  give  said  instruction  was  error. 

This  error  was  emphasized  by  the  giving  of  erroneous 
instructions  by  the  court  upon  its  own  motion,  to  the  effect, 
that  appellee  was  presumed  to  have  used  ordinary  care  in 
traveling  over  and  upon  the  street  or  sidewalk  in  question. 
Instruction  twenty-five,  given  by  the  court,  was  as  follows: 
"It  was  the  duty  of  the  plaintiff,  under  the  first  paragraph 
of  complaint,  to  use  ordinary  care  in  traveling  over  and 
upon  the  street  or  sidewalk  in  question,  as  alleged,  and  the 
presumption  in  this  case  is  that  he  performed  that  duty  and 
exercised  ordinary  care  in  traveling  over  and  upon  said 
street  and  sidewalk."  Instruction  thirty  was  the  same  in 
effect,  but  modified  to  apply  to  the  issue  joined  upon  the 
second  paragraph  of  complaint. 

This  case  does  not  belong  to  the  class  in  which  the  doc- 
trine res  ipsa  loquitur  applies.  In  some  jurisdictions  where 
instantaneous  death  has  resulted  from  alleged  neg- 

11.  ligence,  in  the  absence  of  any  evidence  to  the  con- 
trary, the  courts,   as  a  matter  of  necessity,  have 

sanctioned  the  indulgence  of  the  presumptions  of  due  care, 
founded  upon  the  instinct  of  self-preservation.     A 

12.  presumption  of  freedom  from  fault,  even  in  cases  of 
death,  never  existed  in  this  State,  and  that  doctrine 

in  any  event  has  no  application  to  the  present  controversy. 
Appellee  was  present  at  the  trial  and  testified  in  his  own 
behalf,  and  all  the  facts  relating  to  the  accident  were  fully 
detailed  to  the  jury. 

Each  party  charged  the  other  with  negligence  under  the 
issues  joined,  and  the  alleged  negligence  of  each  was  a  mat- 
ter for  the  determination  of  the  jury  from  all  the 

13.  facts  and  circumstances  given  in  evidence,  unaided 
by  any  presumption  of  law  in  favor  of  or  against 

either  party.  In  the  trial  of  an  issue  of  negligence,  free- 
dom from  fault  and  the  exercise  of  ordinary  care  cannot 
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be  presumed  or  inferred  as  a  matter  of  law  from 

14.  general  conduct,  or  from  the  habits  and  instincts  of 
mankind^  or  from  the  argument  that  men  are  likely 

to  be  careful  in  places  of  danger.  It  is  a  matter  of  common 
knowledge  that  men  are  careless  as  well  as  careful,  and  that 
they  often  negligently  contribute  to  their  own  injury,  and, 
on  the  other  hand,  frequently  by  the  exercise  of  ordinary 
care  avoid  injury.  Before  the  enactment  of  the  statute  of 
1899   (Acts  1899,  p.  58,  §359a  Bums  1901)   the 

15.  burden  was  upon  the  party  prosecuting  an  action 
for  negligence  as  a  necessary  part  of  his  case  to 

establish  affirmatively  that  the  person  so  injured  or  killed 
did  not  by  his  own  want  of  ordinary  care  contribute  to  pro- 
duce the  accident.     In  the  application  of  the  principle  it 
was  just  as  fatal  to  the  cause  of  the  plaintiff,  if  he 

16.  failed  to  show  his  freedom  from  fault,  as  if  it  af- 
firmatively appeared  that  his  own  carelessness  prox- 
imately contributed  toward  producing  his  injuries.  A 
plaintiff  under  the  former  rule  was  not  clothed  as  a  matter 
of  law  with  any  presumption  of  care  or  of  freedom  from 
negligence,  but  upon  the  trial  the  inquiry  was  whether  from 
the  evidence,  it  appeared  afiirmatively,  either  directly  or 
by  inference,  that  he  did  not  by  his  own  fault  contribute  to 
the  accident.  Toledo,  etc.,  R.  Co.  v.  Brannagan  (1881),  75 
Ind.  490,  ^95;  Evansville  St.  R.  Co.  v.  Gentry  (1897),  147 
Ind.  408,  415,  37  L.  R.  A.  378,  62  Am.  St.  421. 

Section  359a,  supra,  does  not  attempt  to  create  a  pre- 
sumption of  law  as  to  a  contested  issue,  but  only 

17.  relieves  a  plaintiff  of  the  burden  of  showing  afiirm- 
atively the  negative  fact  that  he  is  without  fault 

proximately  contributing  to  his  own  injury. 

This  statute  makes  contributory  negligence  a  ground  of 

defense,  affirmative  in  character,  and  its  existence  must  be 

established  by  a  preponderance  of  the  evidence  to 

18.  defeat  a  recovery  by  a  plaintiff  injured  through  the 
negligence  of  another.    The  burden  of  showing  con- 
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tributory  negligence  is  upon  the  defendant,  but  it  may  be 
established  by  a  fair  preponderance  of  the  evidence  upon 
that  issue,  and  a  defendant  is  not  required  to  have  a  pre- 
ponderance plus  so  much  evidence  as  may  be  deemed  neces- 
sary to  outweigh  and  overthrow  a  presumption  of  law  in 
favor  of  the  plaintiff.  Presumptions  of  law  are  such  infer- 
ences as  are  warranted  by  the  legal  experience  of 

19.  courts   in   administering  justice,   and   are   usually 
founded  upon  reasons  of  public  policy  and  social 

convenience  and  safety.  Some  of  these  presumptions  have 
become  so  well  established  as  to  be  conclusive  as  rules  of 
law,  while  others  are  only  primd  fade  evidence,  and  majr 
be  rebutted. 

Presumptions  of  fact  are  inferences  which  enlightened 
common  sense,  and  experience  may  draw  from  the  connec- 
tion, relation,  and  coincidence  of  facts  and  circum- 

20.  stances  with  each  other.    If  the  fact  in  question 
necessarily   accompanies,   or   is   usually   associated 

with,  certain  other  facts  and  circumstances,  such  associated 
facts  and  circumstances  are  admissible  in  evidence  as  tend- 
ing to  prove  or  affording  the  basis  for  an  inference  of  the 
existence  of  the  disputed  fact  The  so-called  presumption 
of  fact  must  always  be  drawn  by  the  trial  court  or  jury 
from  the  evidence,  and  the  only  presumptions  of  fact  which 
the  law  recognizes  are  such  immediate  inferences  as  the 
court  or  jury  trying  the  cause  may  reasonably  draw  from 
facts  proved.  The  court,  therefore,  erred  in  giving  instruc- 
tion twenty-five,  to  the  effect  that  appellee  was  presumed 
to  be  without  fault  and  in  the  exercise  of  ordinary  care  at 
the  time  of  the  accident.  Union  Mut  Life  Ins.  Co.  v. 
Buchanan  (1885),  100  Ind.  63;  City  of  Columbus  v. 
Strassner  (1894),  138  Ind.  301,  304;  Manning  v.  Insur- 
ance Co.  (1879),  100  U.  S.  693,  25  L.  Ed.  761;  Grand 
Trunk  R.  Co.  v.  Ives  (1892),  144  U.  S.  408,  12  Sup.  Ct. 
679,  36  L.  Ed.  485 ;  WiwirowsJci  v.  LaJce  Shore,  etc.,  R. 
Co.  (1891),  124  K  Y.  420,  26  N.  E.  1023;  Riordan  v. 


Digitized  by 


Google 


628  SUPEEME  COURT  OF  INDIANA, 


Jackson  v.  Morgan — 167  Ind.  528. 

Ocean  Steamship  Co.  (1891),  124  N.  Y.  655,  26  N.  E. 
1027;  Bapp  v.  St.  Joseph,  etc.,  R.  Co.  (1891),  106  Mo. 
423,  17  S.  W.  487;  Lee  v.  Knapp  &  Co.  (1893),  55  Mo. 
App.  390;  Chicago,  etc.,  R.  Co.  v.  Woolridge  (1897),  72 
HI.  App.  561 ;  Missouri  Pac.  B.  Co.  v.  Baier  (1893),  37 
Neb.  235,  252,  55  N.  W.  913 ;  Ellis  v.  Leonard  (1899),  107 
Iowa  487,  78  N.  W.  246;  £wA;  v.  Walsh  (1902),  118  Iowa 
397,  92  N.  W.  65 ;  Bell  v.  Incorporated  Town  of  Clarion 
(1901),  113  Iowa  126,  84  N.  W.  962;  Johnson  v.  Walsh 
(1901),  83  Minn.  74,  85  N.  W.  910;  McDonald  v.  Mont- 
gomery St.  Bailway  (1895),  110  Ala.  161,  20  South.  317; 
McLane  v.  Perkins  (1898),  92  Me.  39,  42  Atl.  255,  43  L. 
R.  A.  487. 

Many  alleged  errors  have  been  discussed  by  counsel ;  but 
as  they  will  probably  not  occur  upon  another  trial,  they  will 

not  be  considered.     The  errors  in  refusing  to  give 
21.     instruction  four  as  requested  by  appellant,  and  in 

giving  instruction  twenty-five,  as  heretofore  set  out, 
necessitate  the  granting  of  a  new  trial. 

The  judgment  is  accordingly  reversed,  with  instructions 
to  sustain  appellant's  motion  for  a  new  trial,  and  for  fur- 
ther proceedings. 


Jackson  v.  Morgan  et  al. 

[No.  20,862.     Filed  October  3,  1906.     Rehearing  denied  Decem- 
ber  19,   1906.] 

1.  Pleading. — Complaint. — Replevin  Bonds. — The  plaintiff  in  an 
action  in  replevin,  for  which  action  a  third  party  alone  exe- 
cuted the  required  bond,  is  not  a  proper  defendant  in  an  action 
on  such  bond  for  damages,    p.  531. 

2.  Replevin. — Judgment, — Return  of  Property. — Damages. — 
Stattttea.— Section  558  Bums  1901,  §549  R.  S.  1881,  providing 
that  in  actions  for  the  recovery  of  personalty  the  jury  must 
assess  the  value  of  the  property  and  the  damages  for  detention, 
when  their  verdict  is  for  the  recovery  of  such  property,  and 
fi581  Bums  1901,  §572  R.  S.  1881,  providing  that  judgment  for 
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either  party  in  a  replevin  action,  may  be  for  the  return  of  the 
property,  or  its  value,  in  case  return  cannot  be  had,  and  dam- 
ages for  detention,  contemplate  that  the  verdict  in  replevin 
cases  must  settle  the  right  to  the  custody  of  the  property,  its 
value,  and  the  damages  for  detention,    p.  532. 

3.  Judgment. — Res  Judicata, — Replevin, — Damages, — A  judg- 
ment in  replevin  is  conclusive  upon  the  parties  and  their 
privies,  in  an  action  on  the  replevin  bond,  as  to  all  matters 
capable  of  litigation  under  the  issues,    p.  532. 

4.  Pleading. — Answer, — Evidence  Admissible  under, — Replevin, 
— Under  an  answer  in  denial,  in  a  replevin  case,  the  def aidant 
may  give  in  evidence  any  facts  tending  to  defeat  plaintiff's 
claim  of  title,  or  right  of  possession,     p.  533. 

5.  Replevin. — Issues, — Return  of  Property, — If  the  evidence 
under  a  general  denial  to  plaintiff's  replevin  case  shows  de- 
fendant's right  to  the  custody  of  the  property,  he  is  entitled 
to  a  judgment  ordering  a  return  thereof,    p.  533. 

6.  Pleading. — Replevin, — Issues, — A  general  denial  to  plaintiff's 
complaint  in  replevin  raises  an  issue  as  to  plaintiff's  right  of 
possession  to  the  property,  its  value,  and  his  damages  for  its 
detention,    p.  533. 

7.  Judgment. — Res  Judicata, — Replevin, — Failure  to  Find  on 
all  Issues, — A  failure  of  the  verdict  and  judgment,  in  a  re- 
plevin case,  to  show  the  value  of  the  property  and  the  damages 
for  detention  thereof,  is  not  res  judicata  that  there  were 
none,  in  an  action  upon  the  replevin  bond;  and  such  questions 
remain  open.    p.  533. 

8.  Same. — Res  Judicata, — Replevin, — Value  of  Property, — A 
judgment  for  defendant  in  a  replevin  action  for  the  return  of 
the  property,  and,  in  case  return  is  not  made,  for  the  value 
thereof,  is  res  judicata,  as  to  such  value,  in  a  subsequent  action 
on  plaintiff's  replevin  bond.     p.  534. 

9.  Same.  —  Res  Judicata,  —  Replevin.  —  Damages,  —  Time  for 
Which  Given, — A  judgment  for  damages,  in  an  action  of  re- 
plevin, is  res  judicata,  in  an  action  on  the  replevin  bond,  as  to 
the  damages  up  to  the  time  of  the  trial,    p.  534. 

10.  Replevin. — Damages, — Elements  of, — The  claim  for  dam- 
ages, in  an  action  in  replevin,  where  there  is  a  judgment  for 
the  return  of  the  property,  includes  the  value  of  such  property 
as  well  as  all  other  damages,  such  claim  for  damages  being 
indivisible,    p.  534. 

11.  Judgment. —  Res  Judicata,  —  Replevin, — Damages, — Where 
defendant  in  a  replevin  action  recovered  a  judgment  for  the 
return  of  the  property,  and,  in  case  that  could  not  be  had,  an 
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alternative  judgment  for  the  value  thereof ,  a  subsequent  action 
for  other  damages  accruing  before  such  trial  cannot  be  main- 
tained, p.  535. 
12.  Judgment.  —  Defects. — Remedy, — Replevin. — Damages. — De- 
fects in  the  assessment  of  damages  in  an  action  in  replevin 
cannot  be  corrected  in  a  subsequent  action  on  the  replevin  bond, 
p.  535. 

From  Hamilton  Circuit  Court ;  Samuel  R.  Artman,  Spe- 
cial Judge. 

Action  by  George  W.  Jackson  against  Joseph  R.  Morgan 
and  others.  From  a  judgment  for  defendants,  plaintiflF 
appeals.  Transferred  from  Appellate  Court  under  §1337u 
Bums  1901,  Acts  1901,  p.  690.    Affirmed. 

Doan  &  Orbison  and  Neal  &  Beats,  for  appellant. 
Daniel   Wait  Howe,  Shirts  £  Fertig  and   Charles  E. 
Averill,  for  appellees. 

Monks,  J. — It  appears  from  the  record  that  in  1901 
appellees  Joseph  R.  Morgan  and  Louis  J.  Morgan  com- 
menced an  action  in  the  Marion  Circuit  Court  against  ap- 
pellant to  recover  the  possession  of  certain  promissory  notes. 
A  replevin  bond  was  executed  by  Selenia  J.  Morgan  as 
surety,  the  plaintiffs  in  said  action  not  joining  therein. 
The  notes  were  delivered  to  said  plaintiffs  by  the  sheriff. 
Appellant  filed  a  general  denial  to  the  complaint,  and  a 
trial  of  said  cause  resulted  in  a  verdict  in  favor  of  appel- 
lant, the  defendant  therein,  and  that  said  property  was  of 
the  value  of  $100.  Judgment  was  rendered  upon  said  ver- 
dict in  favor  of  the  appellant,  the  defendant  in  said  action, 
for  the  return  of  said  promissory  notes,  and  for  $100,  the 
value  thereof,  "in  case  return  cannot  be  had,"  and  for  cost. 
Said  judgment  was  affirmed  on  appeal.  Morgan  v.  Jackson 
(1904),  32  Ind.  App.  169.  After  the  judgment  was  af- 
firmed, appellant  refused  to  accept  the  promissory  notes 
when  tendered,  and  Morgan  and  Morgan  thereupon  paid 
and  satisfied  the  judgment,  interest,  and  cost.  Appellant 
afterwards  brought  this  action  on  the  replevin  bond  to  re- 
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cover  damages,  including  the  amount  of  an  alleged  depre- 
ciation in  the  value  of  said  promissory  notes  between  the 
time  of  the  taking  thereof  in  the  replevin  action  and  the 
time  of  the  trial  of  said  action. 

The  court  below  held,  on  demurrer  for  want  of  facts,  that 
the  complaint  was  insufficient  against  Joseph  R.  and  Louis 
J.  Morgan,  because  they  had  not  joined  in  the  exe- 
1.  cution  of  said  replevin  bond.  This  ruling  was  cor- 
rect. Borman  v.  Jung  Brewing  Co.  (1899),  23 
Infl.  App.  399;  Supreme  Council,  etc,  v.  Boyle  (1896),  15 
Ind.  App.  342.  Selenia  J.  Morgan,  the  surety  on  said  re- 
plevin bond,  having  died  after  the  commencement  of  this 
action,  the  administrator  of  "her  estate  filed  an  answer,  al- 
leging that  in  the  replevin  action  the  jury  returned  a  verdict 
in  favor  of  the  defendant,  the  appellant  in  this  action,  and 
that  "said  property  is  of  the  value  of  $100;"  that  judg- 
ment was  rendered  on  said  verdict  in  favor  of  said  defend- 
ant for  the  recovery  of  said  promissory  notes,  or,  upon  fail- 
ure of  said  plaintiffs  to  return  the  same,  that  said  defendant  . 
recover  of  them  the  sum  of  $100,  the  value  of  the  property 
"at  the  time  of  the  trial,"  and  for  cost;  that  long  before 
the  commencement  of  this  action  the  plaintiffs  in  said 
action  tendered  to  appellant,  the  defendant  in  said  action, 
all  of  said  promissory  notes,  which  he  refused  to  accept, 
and  thereupon  the  plaintiffs  in  said  action  fully  paid  and 
satisfied  said  judgment  for  $100,  interest  and  cost.  Appel- 
lant's demurrer  for  want  of  facts  to  said  answer  was  over- 
ruled, and,  on  his  refusing  to  plead  over,  judgment  was 
rendered  against  him.  Appellant  insists  that  said  answer 
was  insufficient,  because,  no  damages  having  been  assessed 
in  the  replevin  action,  he  was  entitled  to  recover  the  same 
in  this  action,  citing  Yelton  v.  Stinkard  (1882),  85  Ind. 
190,  and  Whitney  v.  Lehmer  (1866),  26  Ind.  503. 

Section  558  Bums  1901,  §549  R.  S.  1881  and  Homer 
1901,  requires  that,  "in  actions  for  the  recovery  of  specific 


Digitized  by 


Google 


632  SUPREME  COTJRT  OF  INDIANA, 

Jackson  v.  Morgan — 167  Ind.  528. 

personal  property,  the  jury  must  assess  the  value  of 

2.  the  property,  as  also  the  damages  for  the  taking  or 
detention,  whenever,  by  their  verdict,  there  will  be 

a  judgment  for  the  recovery  or  return  of  the  property/' 
Section  581  Bums  1901,  §572  K.  S.  1881  and  Homer 
1901,  provides:  "In  an  action  to  recover  the  possession  of 
personal  property,  judgment  for  the  plaintiff  may  be  for 
the  delivery  of  the  properly,  or  the  value  thereof  in  case  a 
delivery  cannot  be  had,  and  damages  for  the  detention;" 
that  when  the  defendant  is  entitled  to  a  return  of  the  prop- 
erty, judgment  for  him  "may  be  for  the  return  of  the 
property,  or  its  value  in  case  a  return  cannot  be  had,  and 
damages  for  the  taking  and  withholding  of  the  property." 
It  is  evident  that  these  sections  contemplate  that  whether 
the  verdict  and  judgment  be  for  the  plaintiff  or  defendant, 
for  the  recovery  or  return  of  the  property,  the  value  thereof, 
and  all  damages  for  its  taking  or  detention,  must  be  settled 
and  determined  in  the  action  of  replevin.  Noble  v.  Ep- 
perly  (1855),  6  Ind.  414,  415;  Tardy  v.  Howard  (1859), 
12  Ind.  404;  Conner  v.  Comstoch  (1861),  17  Ind.  90,  92, 
93;  Chissom  v.  Lamcool  (1857),  9  Ind.  530,  532,  533; 
Matlock  V.  Straughn  (1863),  21  Ind.  128 ;  Crocker  v.  Hojf- 
roan  (1874),  48  Ind.  207,  209,  210;  Anderson  v.  Lane 
(1869),  32  Ind.  102:,  Baldwin  \.  Burrows  (1884),  95  Ind. 
81,  84,  85;  1  Works'  Practice  (2d  ed.),  §846,  p.  552. 
See,  also,  Teel  v.  Miles  (1897),  51  Neb.  542,  545.  When- 
ever there  is  a  trial  and  judgment  in  an  action  of  replevin, 
the  same  is  conclusive  upon  the  parties,  and  their 

3.  privies,  in  an  action  on  the  replevin  bond,  as  to  all 
matters  that  were,  or  might  have  been,  litigated  un- 
der the  issues.  Landers  v.  Oeorge  (1874),  49  Ind.  309, 
321 ;  Smith  v.  Mosby  (1884),  98  Ind.  445,  and  cases  cited ; 
McFadden  v.  Fritz  (1887),  110  Ind.  1,  and  cases  cited; 
Daniels  V.  Mansbridge  (1902),  (Ind.  Ter.),  69  S.  W.  815; 
1  Herman,  Estoppel,  §§125,  253.  See,  also,  1  Van  Fleet, 
Former  Adjudication,  §133,  pp.  359,  360;  Cobbey,  Re- 
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plevin  (2d  ed.),  §§1170,  1346;  Ellis  v.  Crowl  (1891),  46 
Kan.  100;  Carroll  y.  Woodlock  (1883),  13  Mo.  App.  574; 
White  V.  Van  Houten  (1873),  51  Mo.  577;  State,  ex  rel., 
V.  Dunn  (1875),  60  Mo.  64,  71;  Hanlon  v.  O'Keefe 
(1893),  55  Mo.  App.  528,  532,  533;  Freeman  v.  Lavenue 
(1903),  99  Mo.  App.  173,  177,  72  S.  W.  1085,  and  cases 
cited;  Drewyour  v.  Merrell  (1897),  112  Mich.  681,  71  N. 
W.  486. 

Under  the  general  denial,  a  defendant  in  an  action  to 

recover  the  possession  of  personal  property  may  give  in 

evidence  anything  that  will  tend  to  defeat  plaintiff's 

4.  claim  of  title  or  right  of  possession.    Lane  v.  Sparks 
(1881),  75  Ind.  278,  and  cases  cited;  Aultman  & 

Co.  V.  Forgey  (1894),  10  Ind.  App.  397,  401-403,  and 
cases  cited;  Shipman  Coal,  etc.,  Co.  v.  Pfeiffer  (1895),  11 
Ind.  App.  445,  449,  450;  2  Works'  Practice  (2d  ed.), 
§§1491,  1492;  Cobbey,  Replevin  (2d  ed.),  §§752,  825;  1 
Ency.  PI.  and  Pr.,  822.  Under  such  general  denial,  if  the 
case  made  by  the  evidence  authorizes  a  return  of  the 

5.  property  to  the  defendant,  he  is  entitled  to  such 
judgment     Matlock  v.  Straughn,  supra;  Conner  v. 

Comstock,  supra.    As  appellant  filed  a  general  denial  in  the 
action  of  replevin  it  is  evident  that  the  right  of  pos- 

6.  session  of  the  promissory  notes,  their  value,  and  the 
damages  for  the  taking  or  detention  thereof,  were 

issues  in  said  cause. 

In  Whitney  v.  Lehmer,  supra,  which  was  a  suit  on  a 

replevin  bond,  by  the  defendant  in  the  action  of  replevin, 

it  appeared  that  he  had  only  taken  a  judgment  for 

7.  the  return  of  the  property,   and  that  neither  the 
value  thereof  nor  the  damages  had  been  assessed  or 

found,  nor  any  judgment  rendered  therefor.  The  court 
held  that  as  there  had  been  no  such  assessment  in  the  re- 
plevin action,  "it  does  not  follow  that  the  property  was  of 
no  value,"  and  that  the  value  thereof  could  be  recovered 
in  an  action  on  the  replevin  bond  for  failure  to  return  the 
property  as  adjudged  by  the  court.    In  Yelton  v.  Slinkard, 
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supra,  an  action  on  a  replevin  bond  by  the  defendant  in  the 
replevin  action^  in  which  there  was  verdict  and  judgment 
for  the  return  of  the  property  to  the  defendant,  and  cost, 
but  no  assessment  nor  judgment  for  its  value,  nor  the  dam- 
ages for  withholding  it,  the  court  held  that  if  the  property 
was  not  returned  as  adjudged  a  recovery  could  be  had  upon 
the  bond  for  its  value  and  damages.  The  court  said,  how- 
ever, in  Whitney  v.  Lehmer,  supra:  "An  assessment  of 
the  value  of  the  property  in  the  replevin  suit,  and 

8.  a  judgment  in  the  alternative  for  its  return  or  its 
value,  would,  as  evidence,  undoubtedly  have  bound 

the  parties  upon  the  question  of  value,  for  the  reason  that 
it  would  have  been  a  judicial  determination  of  that  ques- 
tion by  a  tribunal  having  that  authority,  putting  it  at  rest 
forever."  In  this  case,  however,  the  jury  assessed  the 
value  of  the  property,  which,  as  decided  in  Whitney  v. 
Lehmer,  supra,  and  cases  cited,  puts  that  question  "at  rest 
forever."  Does  the  fact  that  the  jury  assessed,  and  the 
court  adjudged,  no  damages  except  the  value  of  the  prom- 
issory notes  in  the  action  of  replevin  prevent  appellant's 
recovering  on  the  replevin  bond  any  damages  he  might 
have  recovered  as  such  in  the  action  of  replevin  ? 

It  is  evident,  under  the  authorities  cited  in  this  opinion, 

that  a  judgment  in  an  action  of  replevin  for  the  return  of 

the  property  to  the  defendant,  or  its  assessed  value 

9.  and  damages  and  cost,  in  case  return  could  not  be 
had,  fixes  the  measure  of  damages  in  an  action  on 

the  replevin  bond,  where  the  property  is  not  returned,  at 
least  as  to  everything  befo,re  the  trial  of  the  cause.     The 
claim  for  damages  in  the  action  of  replevin,  by 
10.     either  party,  when  there  is  judgment  for  the  recov- 
ery or  return  of  the  property,  includes  the  value  of 
the  property,  as  well  as  the  other  damages  to  which  he 
may  be  entitled.    This  claim  is  entire  and  indivisible,  and 
a  party  cannot  recover  a  part  of  it  in  one  action  and  subse- 
quently maintain  an  action  for  the  remainder.     Daniels  v. 
Mansbridge,  supra.     Appellant  recovered  in  the  action  of 
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replevin  the  value  of  the  property,  one  of  the  items 

11.  of  damages,  if  the  property  was  not  returned  to 
him  as  adjudged.     If  there  were  other  items  of 

damages,  the  time  for  appellant  to  prove  and  have  them 
assessed  was  when  the  action  of  replevin  was  tried.  He 
has  had  his  day  in  court,  not  only  as  to  the  value  of  the 
property,  but  as  to  all  other  claims  for  damages,  at  least 
to  the  time  of  the  trial. 

In  Daniels  v.  Mansbridge,  supra,  decided  by  the  court 
of  appeals  of  Indian  Territory,  the  defendant  "in  the 
action  of  replevin,  having  obtained  judgment  for  the  re- 
turn of  the  property,  or  for  its  value — $1,167 — in  case 
return  could  not  be  had,  and  for  costs,  brought  suit  on  the 
replevin  bond,  alleging  that  he  was  damaged  by  "the  un- 
lawful and  wilful  seizure,  sale,  conversion,  and  detention 
of  said  property  in  the  sum  of  $2,020."  Before  the  com- 
mencement of  the  action  on  said  replevin  bond,  the  plain- 
tiflFs  in  the  replevin  suit  paid  and  satisfied  the  judgment, 
interest,  and  cost  in  said  action  of  replevin.  The  statutes 
of  said  territory,  as  to  the  verdict  and  judgment  in  an 
action  for  the  recovery  of  personal  property,  were  the  same 
as  §§558,  581  Bums  1901,  §§549,  572  R.  S.  1881  and 
Homer  1901.  Said  court,  quoting  said  statutes,  held  that, 
the  judgment  and  cost  having  been  fully  paid  and  satisfied, 
no  recovery  could  be  had  upon  the  replevin  bond  for  such 
damages.  It  is  not  necessary  for  us  to  determine  whether 
the  value   of  the   property   assessed   by  the   jury 

12.  should  be  its  value  at  the  time  of  the  trial,  as  in 
the  replevin  action  in  this  case,  or  its  value  when 

taken  on  the  writ  of  replevin,  for  the  reason  that,  even  if 
error  were  committed  in  assessing  the  value  at  the  time  of 
the  trial,  the  same  is  conclusive  on  the  parties  and  their 
privies  so  long  as  said  judgment  stands  unreversed.  It  fol- 
lows, therefore,  that  the  court  did  not  err  in  overruling 
appellant's  demurrer  to  said  answer. 
Judgment  affirmed. 
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Pmob  et  al.  v.  Huddleston. 

[No.  20,856.     Filed  December  20,  1906.] 

1.  Appeal  and  Error. — Precipe. — Oral — Presumptions. — Where 
a  transcript,  without  a  written  precipe  therefor,  is  filed  on 
appeal,  the  presumption  is  that  appellants  orally  requested  the 
same,  an  oral  request  being  legally  sufficient,    p.  537. 

2.  Same.  —  Transcript — Precipe. — Failure  to  Include  Parts 
Called  for. — Dismissal. — That  the  transcript  on  appeal  does 
not  colitain  copies  of  all  of  the  records  and  papers  called  for 
by  the  precipe,  is  not  a  ground  for  dismissal  of  the  appeal, 
p.  538. 

3.  Same.  —  Transcript.  —  Omissions.  —  Precipe. — Certiorari. — 
Where  parts  of  the  record  below,  specified  in  the  precipe,  are 
omitted  from  the  transcript;  or  where  parts  are  omitted  which 
are  necessary  to  appellee's  cross-assignment  of  errors,  or  in 
showing  that  appellant's  assignment  is  harmless,  the  same 
may  be  supplied  by  a  writ  of  certiorari,    p.  538. 

4.  Same. — Transcript. — Omissions. — Where  the  transcript  con- 
tains enough  of  the  record  to  present  the  questions  raised  on 
appeal,  alleged  omissions  of  other  parts  called  for  are  harm- 
less,    p.  539. 

5.  Pleading. — Answer. — Sales. — Delivery  of  Worthless  Gooda^ — 
An  answer  showing  that  the  plaintiff  delivered  goods,  con- 
tracted for  to  be  of  a  certain  quality,  which  were  at  the  time 
of  shipment  and  have  been  at  all  times  since  "of  no  value,  and 
wholly  worthless,  and  for  that  reason  the  defendant  refuses  to 
accept  the  same,"  is  sufficient  as  against  a  complaint  for  the 
contract  price  of  such  goods.  LaFayette  Agricultural  Works 
V.  Phillips,  47  Ind.  259,  disting^uished.    p.  540. 

6.  Sales. — Goods  of  Inferior  Quality. — Retention. — Tender. — 
Recovery  of  Value. — Where  defendant  contracted  for  a  certain 
quality  of  goods,  and  plaintiff  delivered  an  inferior  quality 
thereof,  and  defendant  received  same  and  failed  to  return  or  to 
tender  same  back  to  plaintiff,  defendant  is  liable  for  the  actual 
value  thereof,    p.  541. 

7.  Pleading. — Answer. — Execution  of  Contract. — Fraud. — An 
answer  showing  that  defendant  signed  the  contract  sued  upon, 
and  that  his  signature  was  obtained  by  plaintiff's  agent,  with- 
out defendant's  negligence  and  by  means  of  a  trick,  the  de- 
fendant thinking  that  he  was  executing  a  different  contract, 
is  sufficient  as  to  a  complaint  for  the  enforcement  of  such 
contract,    p.  541. 
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8.  Trial. — Instruetiona, — Incomplete, — Duty  of  Parties. — ^Where 
an  instruction  is  incomplete,  but  correct  so  far  as  it  goes,  the 
complaining  party,  to  save  any  question  thereon,  must,  at  the 
proper  time,  present  a  complete  instruction  and  request  that 
it  be  given,    p.  542. 

9.  Contracts.  —  Execution.  —  Fraud.  —  Relying  upon  Adverse 
Party's  Representations  of  Contents  of  Writing. — Defoidant, 
who  was  able  to  read,  cannot  avoid  his  contract  on  the  ground 
of  fraud  in  plaintiff's  misrepresenting  to  him  the  contents  of' 
such  contract,  where  he  had  ample  opportunity  but  failed  to 
read  the  same.     p.  542. 

10.  Sales. — Goods. — Refusal  to  Accept  Inferior  Quality. — De- 
fendant has  the  legal  right  to  refuse  to  accept  goods  inferior 
in  quality,  where  his  contract  calls  for  a  superior  quality, 
p.  543. 

11.  Appeal  and  Error. — Weighing  Evidence. — The  Supreme 
•  Court  will  not  weigh  conflicting  oral  evidence,     p.  544. 

From  Wabash  Circuit  Court;  A.  H.  Plummer,  Judge. 

Action  by  Milbert  F.  Price  and  others  against  James 
Huddleston.  From  a  judgment  for  defendant,  plaintiffs 
appeal.  (For  opinion  overruling  motion  to  dismiss  ap- 
peal, see  36  Ind.  App.  450.)  Transferred  from  Appellate 
Court  under  §1337u  Bums  1901,  Acts  1901,  p.  590. 
Ajjirmed. 

Walter  S.  Bent,  Thomas  L.  Stitt  and  R.  P.  Howell,  for 
appellants. 

W.  G.  Todd,  for  appellee. 

Hadley,  J. — Action  by  appellants  on  a  contract  in 
writing,  for  the  value  of  goods  sold.  The  questions  pre- 
sented arise  on  the  sixth  and  seventh  paragraphs  of  an- 
swer, and  on  the  overruling  of  appellants'  motion  for  a  new 
trial. 

We  are  first  met  by  appellee  with  a  motion  to  dismiss 
the  appeal:  (1)  Because  there  is  no  properly  authenti- 
cated precipe  in  the  record;   (2)  because  there  is 

1.  absent  from  the  record  certain  papers  and  plead- 
ings called  for  by  the  precipe.  With  respect  to  the 
precipe,  there  appears  in  the  record,  not  immediately  pre- 
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ceding  the  clerk's  certificate,  as  required  by  the  act  of  1903 
(Acts  1903,  p.  338,  §7,  §641g  Bums  1906),  but  at  the 
head  of  the  general  bill  of  exceptions,  what  purports  on 
its  face  to  be  a  properly  executed  precipe,  signed  by  the 
plaintiffs'  attorney,  and  addressed  to  the  clerk,  calling  for 
a  complete  transcript  of  the  record  for  appeal.  Appellee 
argues  that  the  position  occupied  by  the  paper,  and  because 
there  appears  no  file  mark,  and  no  entry  or  memorandum 
of  the  clerk,  identifying  the  paper  as  a  precipe  filed  in  the 
case,  we  must  disregard  it,  and  treat  the  record  as  if  no 
precipe  had  been  filed ;  that  is,  as  without  proper  authenti- 
cation in  this  court.  It  is  not  necessary,  for  us  to  consider 
the  question  here  propounded;  for  assuming,  without  de- 
ciding, that  there  is  no  precipe  in  the  record,  its  absence 
will  not  furnish  a  sufficient  reason  for  dismissing  the  ap- 
peal, as  under  the  statute,  when  a  party  desires  a  complete 
transcript  for  appeal,  he  may  request  the  same  of  the  clerk, 
either  orally  or  in  writing,  as  he  may  elect.  WorTcman  v. 
State,  ex  rel.  (1905),  165  Ind.  42.  And  when  a  transcript 
appears  here  without  a  precipe  we  will  presume  the  request 
was  orally  given  to  the  clerk  for  a  transcript  that  is  full 
and  complete.    Elliott,  App.  Proc,  §200. 

Appellee's  second  reason  for  dismissal  of  the  appeal  is 
that  the  transcript  does  not  contain  copies  of  all  the  plead- 
ings and  rulings  called  for  by  the  precipe.     This 

2.  fact,  as  a  general  rule,  furnishes  no  ground  for  dis- 
missal.   It  is  incumbent  upon  an  appellant  to  bring 

here  such  a  transcript  as  will  fully  show  and  present  the 
error  relied  upon.  If  he  fails  in  any  part  of  his  transcript 
to  make  the  error  of  the  trial  court  clearly  manifest,  he 
will  fail  in  his  appeal.  As  a  rule,  there  is  no  ground  for 
appellee  to  complain  that  the  transcript  is  not  full  and 
complete.  But  it  sometimes  happens  that  parts  important 
to  the  appellant's  appeal,  and  parts  necessary  to  the 

3.  use  of  appellee   in  making  a  cross-assignment  of 
error,  or  in  showing  that  the  error  against  the  ap- 
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pellant  was  harmless,  and  the  like,  are  omitted  from  the 
transcript,  by  inadvertence  or  otherwise,  in  which  case 
either  party  may  have  the  record  supplied  or  corrected  by 
a  writ  of  certiora/ri,  but  not  dismissed.  Miller  v.  Shriner 
(1882),  87  Ind.  141;  Ewbank's  Manual,  §§22,  210;  El- 
liott, App.  Pro.,  §216.  The  motion  to  dismiss  the  appeal 
is  overruled. 

In  the  formation  of  issues  there  were  divers  paragraphs 
of  pleadings  withdrawn,  and  carried  out  on  demurrer,  and 

in  some  instances  it  is  not  altogether  clear  what 
4.     state  the  record  was  in.     In  consequence  of  these 

things  the  transcript  appears  somewhat  awkwardly 
framed,  but  the  sixth  and  seventh  paragraphs  of  answer  to 
the  only  paragraph  of  complaint  remaining  in  when  they 
were  filed  are,  with  the  complaint,  clearly  in  the  record, 
and,  since  they  present  all  the  questions  raised  on  the 
pleadings,  we  need  not  concern  ourselves  about  the  remain- 
der. 

Better  to  comprehend  the  answers  complained  of,  we 
subjoin  the  substance  of  the  complaint  It  is  alleged  that 
the  defendant,  James  Huddleston,  by  his  certain  order  in 
writing,  dated  February  10,  1904,  a  copy  of  which  is  at- 
tached as  exhibit  B,  directed  the  plaintiffs  to  ship  to  him 
by  freight  certain  jewelry,  and  a  show-case,  particularly 
described  in  exhibit  B ;  that  the  plaintiffs  accepted  said 
order,  and,  pursuant  to  its  terms,  shipped  the  goods  so 
ordered  to  the  defendant  by  freight,  on  April  16,  1904,  the 
purchase  price  of  which  remains  unpaid.  Exhibit  B  con- 
tains a  list  of  articles  and  their  prices,  designated  as  "fac- 
tory samples  of  rolled  gold  plate,  gold  front,  and  gold 
filled,  sterling  silver,  and  oxidized  finished  articles  in  as- 
sorted patterns,"  with  terms  of  payment;  also  a  stipula- 
tion that  the  plaintiffs  would,  at  the  end  of  thirteen  months 
from  date  of  shipment,  on  certain  specified  conditions,  buy 
for  cash,  at  original  invoice  prices,  all  goods  remaining 
unsold.    Also  a  guarantee  of  the  goods  for  periods  ranging 
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from  five  to  twenty  years,  and  a  promise  to  replace  any 
goods  returned  on  account  of  defective  workmanship  or 
quality,  and  in  consideration  of  which  the  merchant  agrees 
not  to  claim  a  failure  of  consideration,  or  that  the  goods 
were  not  such  as  ordered,  until  he  has  exhausted  the  terms 
of  the  warranty  and  exchange.  There  were  certain  other 
conditions  and  stipulations,  and  the  following  order  was 
appended : 

"Puritan  Manufacturing  Company.     Factory. 

Please  ship  at  your  earliest  convenience  the  goods 
listed  in  this  order  amounting  to  $150,  upon  the  terms 
named  herein,  all  of  which  I  fully  understand  and 
approve.  Gentlemen's  line.  Special  attention  to  nice 
line  emblem  pins  and  buttons. 

James  Huddleston, 
Owner  of  Store. 

N.  B.  Marriott, 

Salesman  for  Puritan  Manufacturing  Company." 

To  this  complaint  appellee's  sixth  paragraph  of  answer 
was  that  the  goods  shipped  to  him  under  the  contract,  as 

set  out  in  the  complaint,  were,  at  the  time  of  ship- 
5.     ment,  and  have  been  at  all  times  since,  of  no  value, 

and  wholly  worthless,  and  for  that  reason  the  de- 
fendant refuses  to  accept  the  same.  We  think  the  sixth 
l)aragraph  of  answer  is  good.  It  is  responsive  to  the  com- 
plaint, and  alleges,  in  effect,  that  the  goods  shipped  to 
him,  under  the  contract,  were  not  of  the  quality  he 
contracted  for,  but  were  when  shipped,  and  at  all  times 
since  have  been,  of  no  value  and  wholly  worthless,  and  for 
which  reason  he  refuses  to  accept  the  same.  It  will  be 
observed  that  this  averment  as  to  quality  is  general.  If 
the  allegation  had  been  that  the  goods  were  worthless,  or 
of  no  value,  to  the  defendant,  it  would  have  been  insuffi- 
cient. LaFayette  Agricultural  WorTcs  v.  Phillips  (1874), 
47  Ind.  259. 

But  a  general  averment  that  a  thing  is  wholly  worthless 
is  equivalent  to  a  declaration  that  it  is  entirely  destitute 
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of  value,  and  the  delivery  or  tender  of  valueless 

6.  goods  under  the  contract  in  suit  would  amount  to 
such  a  breach  of  the  contract  as  would  furnish  a 

complete  defense  to  an  action  for  the  purchase  price.  If 
the  goods  had  been  received,  and  were  of  any  value,  in  the 
absence  of  a  return  or  tender  the  plaintiflF  would  be  en- 
titled to  recover  the  amount  of  that  value,  even  if  the  goods 
were  not  of  the  value  and  quality  represented.  Dill  v. 
O'FerrcU  (1873),  45  Ind.  268;  LaFayette  Agricultural 
Works  V.  Phillips,  supra;  Gates  v.  Bales  (1881),  78  Ind. 
285;  Arnold  v.  ^Yilt  (1882),  86  Ind.  367;  Fleetwood  v. 
Dorsey  Machine  Co.  (1884),  95  Ind.  491;  Smith  v.  Bor- 
den (1903),  160  Ind.  223,  230. 

The  seventh  paragraph  of  answer  is  in  substance  as  fol- 
lows :   The  defendant  admits  he  signed  the  instrument  sued 
on,  but  was  induced  to  sign  it  by  the  fraud  of  one 

7.  Marriott,    an   agent  of  the   plaintiflFs,   who  called 
upon  him  in  his  place  of  business,  and  proposed  to 

sell  him  a  quantity  of  jewelry,  the  same  to  be  rolled  gold 
plate,  gold  front,  gold  filled,  sterling  silver,  and  oxidized 
finish,  manufactured  by  the  plaintiflFs.  The  defendant 
agreed  to  purchase  some  jewelry,  and  to  sign  a  written 
order  therefor,  as  proposed  by  Marriott,  and  thereupon  the 
latter  produced  a  printed  paper  and  form  which  purported 
to  be  and  was  a  simple  order  for  the  goods  specified  and 
nothing  more,  and  was  as  follows : 

"Puritan  Manufacturing  Company.     Factory. 

February  10,  1904. 
Please  ship  at  your  earliest  convenience  the  goods 
listed  in  this  order,  upon  the  terms  herein  named,  all 
of  which  I  fully  understand  and  approve.  Gentle- 
men, give  special  attention  to  nice  line  of  emblem  pins 
and  buttons.  James  Huddleston." 

Said  Marriott  falsely  and  fraudulently  represented  to 
the  defendant  that  said  paper  contained  nothing  more  than 
a  simple  order  for  goods,  and  before  the  defendant  signed 
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the  same  he  carefully  read  said  paper,  and  it  contained  an 
order  for  jewelry  and  nothing  more,  but  by  some  unknown 
trick  or  artifice  said  Marriott  substituted  the  contract  in 
suit  for  said  order  for  jewelry,  and  thereby  fraudulently 
caused  the  defendant  to  sign  said  contract,  without  his 
knowledge,  and  without  negligence  on  his  part,  he  fully 
believing  and  intending  at  the  time  to  sign  only  an  order 
for  said  jewelry.  This  answer  is  ruled  by  the  principle 
declared  in  Cline  v.  Guthrie  (1873),  42  Ind.  227,  13  Am. 
Rep.  357,  as  follows:  "The  party  whose  signature  to  a 
paper  is  obtained  by  fraud  as  to  the  character  of  the  paper 
itself,  who  is  ignorant  of  such  character,  and  has  no  inten- 
tion of  signing  it,  and  who  is  guilty  of  no  negligence  in 
affixing  his  signature,  or  in  not  ascertaining  the  character 
of  the  instrument,  is  no  more  bound  by  it  than  if  it  were  a 
total  forgery,  the  signature  included."  This  doctrine  has 
been  often  reasserted  in  this  court.  See  Webb  v.  Corbin 
(1881),  78  Ind.  400,  and  cases  cited;  HomeNal.  Bank  v. 
mil  (1905),  165  Ind.  226,  and  cases  cited. 

Complaint  is  made  of  certain  instructions  to  the  jury. 

There  is  no  fault  found  with  any  of  them,  as  far  as  they 

go,  but  the  complaint  is  that  none  of  them  fully 

8.  covers  the  subject  to  which  it  relates.     This  court 
has  held  many  times  that  where  an  instruction  is 

good  as  far  as  it  goes,  it  will  not  be  adjudged  erroneous 
because  it  does  not  cover  the  subject  as  fully  as  it  might 
have  done.  In  such  cases  if  the  complaining  party  had 
desired  a  more  specific  and  elaborate  instruction  on  the 
particular  subject,  he  should  have  prepared  one,  and,  at  the 
proper  time,  requested  the  court  to  give  it  to  the  jury. 

The  seventh  paragraph  of  answer  was  not  sustained  by 

the  evidence.     The  defendant  failed  to  show  any  diligence 

whatever.      The   soliciting   agent   of   the   plaintiff 

9.  was  a  total  stranger  to  him.     He  knew  nothing  of 
the  plaintiffs  as  manufacturers  of  jewelry,  he  had 

never  been  engaged  in  the  sale  of  jewelry,  and  testified  he 


Digitized  by 


Google 


NOVEMBEK  TERM,  1906.  643 

Price  V.  Huddleston— 167  Ind.  536. 

could  read,  but  relied  upon  the  representations  of  the  agent 
as  to  what  the  written  and  printed  instrument  contailied, 
and  did  not  read  a  word  in  it.  Besides,  there  is  a  total 
absence  of  evidence  that  the  plaintiffs'  agent  employed  any 
fraud,  trick,  or  device,  or  substituted  one  paper  for  an- 
other, to  induce  the  defendant  to  sign  the  contract  in  suit. 
With  respect  to  the  sixth  paragraph  of  answer  it  should 
be  remembered  that,  in  effect,  it  sets  up  that  the  defendant 

refused  to  accept  the  goods  consigned  to  him  by  the 
10.     plaintiffs,  because  they  were  not  of  the  class  or 

quality  stipulated  in  the  contract;  that  the  goods 
so  consigned  were  of  no  value  and  wholly  worthless.  This, 
we  have  held,  was  a  sufficient  answer.  The  question  here 
is  not  one  where  inferior  goods,  though  of  some  value,  have 
been  received  and  retained  by  the  purchaser,  without  an 
offer  to  return  them,  but  one  where  the  purchaser  refused 
to  accept  goods  because  not  of  the  kind  and  quality  con- 
tracted for.  A  party  has  the  right  to  insist  upon  receiving 
what  he  buys.  If  A  sells  to  B  a  horse,  it  is  not  a  sufficient 
performance  to  tender  him  an  ox.  If,  therefore,  the  de- 
fendant contracted  for  rolled  gold  plate,  gold  front,  gold 
filled,  sterling  silver,  and  oxidized  finished  goods,  and 
agreed  to  expose  them  for  sale  in  his  store,  and  try  for 
thirteen  months  to  sell  them,  and  return  to.  the  plaintiffs 
for  exchange  all  such  goods  as  did  not  prove  of  good  qual- 
ity and  workmanship,  he  could  demand  goods  that  came 
substantially  within  the  class  he  bargained  for.  The  law 
will  not  presume  that  he  would  have  agreed  to  pay  the 
same  price  for,  or  that  he  would  have  purchased  and  have 
undertaken  to  do  the  same  by,  a  different  class  of  goods. 
So  if  the  goods  consigned  to  the  defendant  were  not  sub- 
stantially the  same  goods  described  in  the  contract,  the 
defendant  had  a  right  to  refuse  to  take  them ;  and  he  will 
incur  no  liability  under  the  contract  until  the  plaintiffs 
have  delivered  or  tendered  such  goods  as  they  engaged  to 
deliver. 
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The  evidence  is  in  sharp  conflict  upon  facts  set  forth  in 

the  sixth  answer.     The  plaintiffs  gave  testimony  that  the 

goods  consigned  were  the  identical  goods  described 

11.  in  the  contract,  while  on  the  other  hand  two  expe- 
rienced jewelers  of  the  city  testified  to  the  con- 
trary, one  of  them  testifying  that  very  little  of  the  consign- 
ment was  rolled  gold,  none  gold  front,  none  gold  filled, 
and  nine-tenths  of  it  "stuff"  that  no  responsible  jeweler 
could  afford  to  handle.  Anyway,  there  was  evidence  both 
in  support  of  and  against  the  sixth  paragraph  of  answer, 
and,  having  no  power  to  weigh  the  evidence,  we  must  leave 
the  verdict  of  the  jury  undisturbed. 

Judgment  afiirmed. 


Farmers  Mutual  Fire  Insurance  Association 
ET  AL.  v.  Stewart. 

[No.  20,357.     Filed  December  20,  1906.] 

1.  Trial. —  Verdict. — General. — Special. — When  Controlling, — 
Answers  to  the  interrogatories  to  the  jury  control  the  general 
verdict  only  when  the  conflict  is  so  great  that  no  evidence 
admissible  under  the  issues  could  reconcile  same.    p.  646. 

2.  Malicious  Prosecution.  —  Corporations.  —  Liability  for.  — 
Principal  and  Agent. — A  private  corx>oration  is  liable  for  a 
malicious  prosecution  instituted  by  its  agent,  where  such  prose- 
cution was  authorized  or  ratified  by  it,  or  was  within  the  scope 
of  such  agent's  authority,     p.  546. 

3.  Same. — Corporations. — Liability  for  Acts  of  Subagents. — 
Where  a  subagent  can  be  considered  as  the  agent  of  a  private 
corporation,  either  by  reason  of  a  permission  given  to  appoint, 
or  by  the  corporation's  ratification  of  such  subagent's  acts, 
such  corporation  is  liable  for  a  malicious  prosecution  instituted 
by  such  subagent.    p.  547. 

4.  Trial. — General  Verdict. — Malicious  Prosecution. — Malice, — 
Want  of  Probable  Cause. — A  general  verdict  for  plaintiff  in  an 
action  for  malicious  prosecution  is  a  finding  that  defendant 
instituted  the  prosecution  of  plaintiff  with  malice  and  without 
probable  cause,    p.  547. 
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5.  Trial. — Verdict. — Special. — Malice. — Want  of. — Principal  and 
Agent. — An  answer  to  an  interrogatory  to  the  jury,  in  an 
action  for  malicious  prosecution  against  a  private  corporation 
and  its  agent,  that  there  was  no  malice  on  the  part  of  such 
corporation  is  a  finding  that  such  agent's  acts,  so  far  as  such 
corporation  was  liable  for  same,  were  without  malice,    p.  547. 

6.  Malicious  Prosecution. — Want  of  Malice. — Malice  is  an  es- 
sential element  in  an  action  for  malicious  prosecution;  and  the 
want  of  probable  cause  without  malice  is  insufficient  to  sustain 
an  action  therefor,    p.  547. 

7.  Same.  —  Principal  and  Agent. — Recovery  against  Agent 
Alone. — ^Where  an  agent  instituted  a  malicious  prosecution 
against  plaintiff,  the  plaintiff  may  recover  against  such  agent 
although  he  fails  to  recover  as  against  the  principal,    p.  548. 

8.  Appeal  and  Error. — Reversal. — New  Trial. — When  Ordered. 
— The  Supreme  Court  may,  on  reversal,  order  a  new  trial  when 
justice  requires  it,  though  the  appellant  is,  on  the  answers  to 
the  interrogatories  to  the  jury,  technically  entitled  to  judg- 
ment   p.  548. 

From  Superior  Court  of  Allen  County;  Owen  N.  Hear 
ton.  Judge. 

Action  by  James  Stewart  against  the  Fanners  Mutual 
Fire  Insurance  Association  and  others.  From  a  judg- 
ment for  plaintiff,  defendant  association  and  another  ap- 
peal. Transferred  from  Appellate  Court  imder  §1337u 
Bums  1901,  Acts  1901,  p.  590.  Affirmed  in  part.  Re- 
versed in  part. 

Barrett  &  Morris,  W.  O.  Colerick  and  Robertson  & 
O'Rourhe,  for  appellants. 

Henry  Colerick  and  W.  &  E.  Leonard,  for  appellee. 

Monks,  J. — Appellee  brought  this  action  against  ap- 
pellant association  and  others  to  recover  damages  for  ma- 
licious prosecution.  The  jury  returned  a  general  verdict 
in  favor  of  appellee  against  appellants,  and  also  found  spe- 
cially upon  particular  questions  of  fact,  stated  to  them  in 
writing  in  the  form  of  interrogatories  under  §555  Bums* 
1901,  Acts  1897,  p.  128.  Appellant  insurance  association 
filed  a  separate  motion  for  a  judgment  in  its  favor  against 
appellee   on   the   answers   to   the   interrogatories   notwith- 

VoL.  167—35 
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standing  the  general  verdict,  which  was  overruled.  Appel- 
lant Striefling  filed  a  like  motion,  which  was  also  over- 
ruled. Final  judgment  was  rendered  upon  the  general 
verdict  for  appellee. 

The  action  of  the  court  in  overruling  said  motions  is 
properly  challenged  by  the  assignment  of  errors. 

The  general  verdict  necessarily  decided  all  material 
issues  in  favor  of  the  appellee,  and  the  motion  for  a  judg- 
ment on  the  answers  to  the  interrogatories  notwith- 

1.  standing  the  general  verdict  can  only  be  sustained 
when  the  antagonism  between  such  answers  and  the 

general  verdict  is  beyond  the  possibility  of  being  removed 
or  reconciled  by  any  evidence  legitimately  admissible  un- 
der the  issues  in  the  case.  McCoy  v.  Kokomo  R.,  etc.,  Co. 
(1902),  158  Ind.  662;  Indianapolis  St  B.  Co.  v.  Johnson 
(1904),  163  Ind.  618,  523;  Southern  Ind.  R.  Co.  v.  Pey- 
ton (1902),  157  Ind.  690,  697,  and  cases  cited;  Consol- 
idated Stone  Co.  v.  Summit  (1899),  152  Ind.  297,  300- 
302. 

It  is  alleged  in  the  complaint  that  appellant  Striefling 

was  employed  by  said  insurance  association  to  investigate 

and  discover  such  facts  as  he  could  relating  to  such 

2.  fire  and  the  occasion  thereof,  and  as  agent  for  and 
in  the  interest  of  said  company  did  and  performed 

the  acts  hereinafter  alleged,  "and  that  said  insurance  asso- 
ciation and  said  Striefling,^'  acting  in  concert  and  in  uni- 
son, maliciously  and  without  probable  cause"  caused  ap- 
pellee to  be  prosecuted  for  the  crime  of  arson  as  alleged 
in  the  complaint.  A  private  corporation,  like  an  individ- 
ual, is  liable  for  the  acts  of  its  agents  in  instituting  a 
malicious  prosecution,  authorized  or  ratified  by  the  cor- 
poration, or  within  the  scope  of  the  authority  conferred. 
1  Cooley,  Torts  (3d  ed.),  200-205,  342-344;  10  Cyc.  Law 
and  Proc'.,  1203-1208,  1211,-1217;  19  Am.  and  Eng. 
Ency.  Law  (2d  ed.),  691,  692;  Pennsylvania  Co.  v.  Wed- 
die  (1885),  100  Ind.  138,  140,  141;  American  Express 
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Co.  V.  Patterson  (1881),  73  Ind.  430,  434;  Markley  v. 
Snow  (1904),  207  Pa.  St.  447,  451,  66  Atl.  999,  64  L.  R. 
A.  685;  Carter  y.  Howe  Machine  Co,  (1879),  51  Md.  290, 
34  Am.  Rep.  311;  Beiswanger  v.  American,  etc..  Trust 
Co.  (1904),  98  Md.  287,  295,  57  Atl.  202. 

As  to  liability  for  acts  of  a  subagent,  see  1  Clarke  & 
Skyles,  Law  of  Agency,  §516,  p.  1129;  Mechem, 

3.  Agency,  §197,  p:   196;  Story,  Agency  (9tli  ed.), 
§454a  et  seq,;  Lindsay  v.  Singer  Mfg.  Co.  (1877), 

4  Mo.  App.  571. 

The  general  verdict,  as  we  have  shown,  necessa- 

4.  rily  found,  as  to  the  allegations  of  malice  and  want 
of  probable  cause,  against  each  of  the  appellants. 

The  jury  found,  however,  in  answers  to  interrogatories, 

that  there  was  no  malice  on  the  part  of  appellant  insurance 

association    in    prosecuting    the    legal    proceedings 

5.  against  appellee  complained  of.     This  was  equiva- 
lent to  a  finding  that  no  person  with  whose  acts  said 

insurance  association  was  chargeable  was  guilty  of  any 
malice  in  what  he  did  in  the  prosecution  of  the  proceedings 
complained  of  by  appellee. 

It  is  evident  that  such  finding  was  in  irreconcilable  con- 
flict with  the  general  verdict  against  said  insurance  asso- 
ciation, for  the  reason  that  malice  is  an  essential 

6.  element  of  malicious  prosecution,  and  without  it 
such  action  cannot  be  sustained.  The  want  of  prob- 
able cause  without  malice  is  not  sufficient.  StricJcler  v. 
Greer  (1884),  95  Ind.  596;  Terre  Haute,  etc.,  R.  Co.  v. 
Ma^on  (1897),  148  Ind.  578;  Helwig  v.  Bechner  (1897), 
149  Ind.  131;  Paddock  v.  Waits  (1888),  116  Ind.  146- 
149,  9  Am.  St.  832;  Wilkinson  v.  Arnold  (1858),  11  Ind. 
45;  Newell  v.  Downs  (1847),  8  Blackf.  523;  19  Am.  and 
Eng.  Ency.  Law  (2d  ed.),  673;  1  Jaggard,  Torts,  pp. 
623-625;  Hale,  Torts,  p.  358.  It  follows  that  the  court 
erred  in  overruling  said  motion  of  appellant  insurance 
association  for  judgment  in  its  favor. 
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While  appellee  was  entitled  under  the  allegations  of  his 
complaint  to  recover  against  appellant  Striefling  if  the  evi- 
dence  showed   that   he    prosecuted    appellee   mali- 

7.  ciously  and  without  probable  cause,  as  alleged  in  the 
complaint,  as  the  authorized  agent  of  said  insur- 
ance association,  he  was  also  entitled  to  recover  against 
said  Striefling  if  what  he  did  was  not  done  as  the  author- 
ized agent  of  said  insurance  association,  but  only  on  his 
own  account.  Flora  v.  Russell  (1894),  138  Ind.  153. 
Under  the  rule  stated  there  is  no  irreconcilable  conflict 
between  the  jury's  answers  to  the  interrogatories  and 
the  general  verdict  against  appellant  Striefling,  and  the 
court  did  not  err  in  overruling  his  motion  for  judgment  in 
his  favor. 

The  judgment  is  aflirmed  as  to  appellant  Striefling,  and 

reversed  as  to  appellant  insurance  association,  and  upon 

the  authority  of  McCoy  v.  Kohomo  R.,  etc.,  Co,, 

8.  supra,  and  Donaldson  v.  State,  ex  rel.  (1906),  post, 
553,  and  cases  cited,  the  trial  court  is  instructed  to 

grant  said  insurance  association  a  new  trial. 


Polk  v.  Johnson,  Receiver. 

[No.  20,896.     Filed  October  3,  1906.     Rehearing  denied  Decem- 
ber 20,  1906.] 

1.  Appeal  and  Error. — Jurisdiction, — ^A  motion  to  dismiss  an 
appeal  for  want  of  jurisdiction  requires  the  initial  considera- 
tion of  the  court,    p.  551. 

2.  Same.  —  Parties,  —  Receivers.  —  Ovmers, — The  owner,  from 
whose  possession  his  property  is  taken  by  a  receiver  duly  ap- 
pointed by  the  court,  has  a  right  of  appeal  from  an  order 
making  an  allowance  from  the  proceeds  of  such  property  for 
the  services  of  such  receiver,     p.  551. 

3.  Same. — Parties, — Vacation  Appeal. — Dismissal, — ^A  vacation 
appeal  from  an  allowance  made  by  the  court  to  a  receiver  for 
his  services,  taken  by  the  former  owner  of  the  property  in- 
volved in  such  receivership,  will  be  dismissed  where  the  re- 
ceiver was  not  made  a  party  thereto,    p.  561. 
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4.  Appeal  and  Error.  —  Time  for  Taking.  —  Judgment.  —  New 
Trial. — Where  final  judgment  was  rendered  April  1,  and  a  new 
trial  was  denied  May  17,  appellant  has  one  year  from  the  latter 
date  within  which  to  perfect  his  appeal,    p.  552. 

5.  Same. — Parties. — Substitution  of,  after  Period  for  Appeal 
has  Elapsed. — Necessary  parties  to  a  vacation  appeal,  omitted 
from  the  notices  of  appeal  and  from  the  assignment  of  errors, 
cannot,  with  or  without  their  consent,  be  substituted  after  the 
year  for  perfecting  the  appeal  has  elapsed,  since  there  is  a 
want  of  jurisdiction,    p.  552. 

From  Johnson  Circuit  Court;  Vinson  Carter,  Special 
Judge. 

Claim  for  services  by  Grafton  Johnson,  as  the  receiver 
of  the  property  of  James  T.  Polk,  against  which  James  T. 
Polk  excepts.  From  an  allowance  of  $9,500,  the  exceptor 
appeals.  Appealed  from  Appellate  Court  under  subd.  3, 
§1337]  Bums  1901,  Acts  1901,  p.  565,  §10.  Appeal  dis- 
missed. 

L.  Ert  Slack,  L.  J.  Hackney,  Charles  F.  Coffin  and  Wil- 
son &  Townley,  for  appellant. 

Miller,  Shirley  &  Miller,  R.  M.  Miller,  H.  C.  Bamett 
and  E.  A.  McAlpin,  for  appellee. 

MoNTOOMEBY,  J. — Appellee  filed  his  resignation  and 
report  as  receiver  of  appellant's  property,  in  which  he 
asked  an  allowance  of  $20,000  for  services,  to  which  appel- 
lant excepted.  A  part  of  the  exception  was  stricken  out 
on  appellee's  motion,  for  which  error  the  judgment  was 
reversed  by  this  court.  Polk  v.  Johnson  (1903),  160  Ind. 
292.  Appellee's  resignation  was  accepted,  and  the  Central 
Trust  Company  appointed  and  qualified  as  his  successor, 
and  upon  the  return  of  the  cause  to  the  court  below  appel- 
lee replied  to  appellant's  exception  by  general  denial  and 
by  afiirmative  allegations.  Appellant's  demurrers  to  the 
affirmative  paragraphs  of  reply  were  overruled.  A  trial 
upon  the  issues  so  formed  resulted  in  the  following  judg- 
ment: "And  the  court,  having  duly  considered  the  evi- 
dence in  the  case,  does  now  find  that  the  exception  filed  by 
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said  James  T.  Polk  to  the  amended  final  report  of  Grafton 
Johnson,  receiver,  heretofore  filed  in  the  case,  contesting 
an  allowance  for  compensation  in  the  amount  of  $20,000, 
asked  for  by  said  Johnson  in  said  report,  as  to  the  sum  of 
$10,500,  part  and  parcel  of  said  $20,000,  said  exception 
ought  to  be  and  the  same  is  hereby  sustained,  but  that  as 
to  $9,500,  the  remaining  part  and  parcel  of  said  claim, 
said  exception  is  overruled ;  and  the  court  doth  further  find 
that  compensation  to  the  amount  of  $9,500  ought  to  be  and 
the  same  is  hereby  allowed  to  said  Grafton  Johnson  for 
his  services  in  said  receivership,  in  addition  to  what  has 
heretofore  been  allowed;  and  it  is  further  ordered,  ad- 
judged, and  decreed  by  the  court  that  said  Grafton  John- 
son be,  and  he  is  hereby,  allowed  the  sum  of  $9,500  as 
additional  compensation  in  full  for  services  rendered  in 
said  receivership,  and  the  present  receiver,  the  Central 
Trust  Company  of  Indianapolis,  Indiana,  be,  and  it  is 
hereby,  ordered  and  directed  to  pay  said  sum  of  $9,500  to 
said  Grafton  Johnson  as  such  compensation,  taking  his 
receipt  in  full  therefor.  And  it  is  further  ordered  that 
the  costs  of  the  proceedings  upon  the  exception  to  said  re- 
port be  paid  out  of  the  funds  of  the  trust." 

Appellant  prosecuted  an  appeal  from  this  judgment  to 
the  Appellate  Court,  which  court  overruled  appellee's  mo- 
tion to  dismiss  the  appeal  and  affirmed  the  judgment.  A 
further  appeal  to  this  court  has  been  taken,  and  it  is  urged 
that  the  circuit  court  erred  in  overruling  appellant's  de- 
murrers to  the  affirmative^  paragraphs  of  reply,  and  in 
overruling  his  motion  for  a  ne\^r  trial. 

Appellee  has  properly  presented  his  motion  to  dismiss 
the  appeal,  and  insists  that  the  same  should  be  sustained, 
for  the  reasons  (1)  that  appellant  is  not  the  real  party  in 
interest,  and  (2)  because  there  is  a  defect  of  parties,  in 
that  the  Central  Trust  Company,  the  receiver  against 
whom  the  judgment  was  entered,  has  not  been  joined  as  a 
party. 
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The  motion,  to  dismiss  challenges  our  jurisdiction,  and 
demands  primary  consideration.     A  term-time  ap- 

1.  peal  was  prayed  but  not  perfected,  and  this  is  a 
vacation  appeal  in  which  no  effort  has  been  made 

to  join  the  Central  Trust  Company  as  a  party. 

We  are  of  opinion  that  appellant  is  shown  by  fhe  record 

to  have  such  an  interest  in  the  subject-matter  in  litigation 

and  in  the  final  judgment  as  entitled  him  to  prose- 

2.  cute  a  proper  appeal,  and  that  the  first  ground  of 
appellee's  motion  cannot  be  sustained.     Brooks  v. 

Doxey  (1880),  72  Ind.  327.     The  judgment  from  which 

this  appeal  was  taken  was  rendered  against  the  Central 

Trust  Company  as  receiver.     The  receiver  repre- 

3.  sents  the  interests  of  creditors  as  well  as  those  of  the 
embarrassed  debtor,  and  an  orderly  administration 

of  his  trust  requires  such  receiver  to  be  a  party  to  every 
proceeding  affecting  the  estate  in  his  custody.  The  right 
of  appeal  is  wholly  statutory,  and  our  statutes  authorizing 
appeals  require  all  persons  named  in  and  affected  by  a 
judgment  from  which  a  vacation  appeal  is  taken  to  be 
made  parties.  The  Central  Trust  Company,  as  receiver, 
was  a  necessary  party  to  this  appeal,  and  failure  to  join  it 
is  ground  of  dismissal.  Moore  v.  Ferguson  (1904),  163 
Ind.  395;  Christ  v.  Wa/yne,  etc.,  Assn.  (1898),  151  Ind. 
245;  Stults  v.  Gibler  (1897),  146  Ind.  501;  Roach  v. 
Baker  (1896),  145  Ind.  330;  Shuman  v.  Collis  (1896), 
144  Ind.  333;  Lee  v.  Mozingo  (1896),  143  Ind.  667,  and 
cases  cited. 

The  appeal  is  accordingly  dismissed. 

On  Petition  for  REHEAKma. 

MoNTGOMEBY,  C.  J. — Appellant  insists,  on  petition  for 
a  rehearing,  that  our  decision  holding  the  Central  Trust 
Company  as  receiver  to  be  a  necessary  party  to  this  appeal 
is  erroneous.  We  have  again  examined  the  question,  and 
find  no  reason  to  depart  from  that  holding. 
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It  is  further  urged  that,  if  the  trust  company  was  a 

necessary  party  as  held,  it  voluntarily  appeared  and  asked 

to  be  made  a  party  of  record,  and  for  that  reason 

4.  the  appeal  should  be  reinstated.     The  final  order 
or  judgment  from  which  the  appeal  was  prosecuted 

was  rendered  April  1,  1904,  and  appellant's  motion  for  a 
new  trial  was  overruled  May  17,  1904.  All  steps  neces- 
sary to  perfect  the  appeal  should  have  been  taken  within 
one  year  from  the  latter  date.  The  Central  Trust  Com- 
pany, receiver,  a  necessary  party,  was  not  joined,  October 
2,  1905,  appellee  filed  his  motion  to  dismiss  the  appeal  on 
the  ground  of  a  defect  of  parties,  and  thereupon 

5.  the  trust  company  filed  its  appearance  and  request 
to  be  made  a  party.     This  was  about  six  months 

after  the  expiration  of  the  time  allowed  in  which  to  perfect 
the  appeal.  No  order  was  made  by  the  Appellate  Court 
upon  this  application,  nor  was  the  assignment  of  errors  at 
any  time  amended  so  as  to  make  the  trust  company  a  party 
thereto.  The  motion  to  dismiss  could  not  be  defeated  by 
an  appearance  at  that  time,  as  after  the  lapse  of  the  year 
given  in  which  to  appeal  the  Appellate  Court  could  not 
acquire  jurisdiction  of  a  necessary  party,  and  it  made  no 
attempt  so  to  do.  Holloran  v.  Midland  R.  Co.  (1891),  129 
Ind.  274;  Lilly  v.  Somerville  (1895),  142  Ind.  298;  Ab- 
shire  v.  Williamson  (1898),  149  Ind.  248;  Michigan  MuL 
Life  Ins.  Co.  v.  FranJcel  (1898),  151  Ind.  534;  Nordyke 
&  Marmon  Co.  v.  Fitzpatrick  (1904),  162  Ind.  663. 

It  follows  that  the  motion  to  dismiss  was  correctly  sus 
tained,  and  the  petition  for  a  rehearing  is  overruled. 
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Donaldson  et  al.  v.  State,  ex  rel.  Taylor,    m     553 
Attorney -General.  — — ^ 

[No.  19,798.     Filed  June  8,  1906.     Rehearing  denied  December 

20,  1906.] 

1.  Aliens. — Residence, — Presumptions. — The  propositions  that 
(1)  a  man  is  domiciled  where  found,  unless  sho^^  to  be  there 
for  a  temporary  purpose;  (2)  a  stronger  presumption  exists 
tha£  a  man  is  domiciled  where  he  dies;  (3)  an  alien's  original 
domicile  instantly  reverts  upon  his  return  thereto,  and  (4) 
the  original  domicile  prevails  in  cases  of  doubt,  are  disputable 
presumptions  of  fact  only  and  not  of  law.    p.  655. 

2.  Trial. — Special  Findings. — Aider  by  Presumptions, — Failure 
to  Find  Material  Fact. — A  special  finding  cannot  be  aided  by 
presumptions,  inferences  or  intendments;  and  a  failure  to 
find  a  material  fact  is  a  finding  against  the  party  having  the 
burden  of  proof,    p.  557. 

3.  Same.  —  Special  Findings. — Aliens. — Domicile. — A  special 
finding  showing  that  decedent  was  born  in  Scotland  in  1811, 
removed  to  United  States  in  1860,  became  a  resident  of  Indiana 
in  1865,  remained  there  until  1883  when  he  became  a  resident 
of  Alabama,  returned  to  Scotland  in  1896  and  died  there  in 
1898,  is  not  a  finding  that  decedent  was  a  resident  of  Scotland 
at  the  time  of  his  death,    p.  558. 

4.  Appeal  and  Ebror. — Theory  of  Trial  Court—Abandonment 
of,  on  Appeal, — The  parties  to  a  cause  on  appeal  will  be  held 
to  the  theory  upon  which  the  caused  was  tried  below,     p.  558. 

6.  Same. — Reversal. — When  New  Trial  Ordered. — Where  jus- 
tice requires,  a  new  trial  will  be  ordered,  though  appellant  may 
be  technically  entitled  to  judgp^ent  on  the  special  findings, 
p.  558. 

From  Lawrence  Circuit  Court;  William  H.  Martin, 
Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  Wil- 
liam L.  Taylor,  as  Attorney-General,  against  James  Don- 
aldson and  others.  From  a  judgment  for  plaintiflF,  defend- 
ant appeals.     Reversed. 

BaTcer  &  Daniels,  for  appellants. 
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Charles  W.  Miller,  Attorney-Greneral,  C.  C.  Hadley,  L. 
0,  Rothschild,  W.  C.  Qedke,  Rowland  Evans,  Merrill 
Moores  and  Brooks  &  Brooks,  for  the  State. 

Monks,  J. — This  action  was  brought  by  the  State 
against  appellants  and  others  to  have  certain  real  estate  in 
Lawrence  county  adjudged  the  property  of  the  State,  on 
the  ground  that  the  same  had  escheated  to  the  State,  said 
defendants  claiming  to  own  said  real  estate  as  the  heirs  of 
George  Donaldson,  deceased.  The  court  made  a  special 
finding  of  facts  and  stated  conclusions  of  law  thereon,  upon 
which  judgment  was  rendered  in  favor  of  the  State. 

The  errors  assigned  call  in  question  the  first  and  third 
conclusions  of  law.  It  appears  from  the  record  that  in 
18G1  George  Donaldson,  then  fifty  years  of  age,  a  bachelor 
who  never  afterwards  married,  a  native  of  Scotland  and 
until  his  death  on  September  17,  1898,  a  subject  of  Queen 
Victoria,  emigrated  to  the  United  States  and  became  at 
once,  and  remained  until  his  return  to  Scotland  in  the 
year  1896,  a  bona  fide  resident  of  the  United  States.  The 
tracts  of  land  in  controversy  were  conveyed  to  him  by 
deeds  of  warranty  in  the  years  1865  and  1876.  He  be- 
came and  remained  a  bona  fide  resident  of  Lawrence 
county,  Indiana,  from  September,  1865,  until  in  1883, 
when  he  removed  to  the  state  of  Alabama,  of  which  he  was 
a  bona  fide  resident  until  he  returned  to  Scotland  in  the 
year  1896,  where  he  remained  the  rest  of  his  life.  He  did 
not,  at  any  time,  declare  his  intention  to  become  a  citizen 
of  the  United  States  conformable  to  the  acts  of  congress. 
He  died  intestate,  leaving  as  his  next  of  kin  appellants, 
who  are  descendants  of  his  brothers  and  sisters,  all  of 
whom  were  at  the  time  of  said  George  Donaldson's  death, 
and  ever  since  have  been,  residents  of  Scotland  and  sub- 
jects of  the  Queen  of  Great  Britain  and  Ireland. 

It  was  the  theory  of  the  State  in  the  trial  court,  as  shown 
by  the  record,  that  when  George  Donaldson  returned  to 
Scotland  in  1896  he  became  a  resident  thereof,  and  con- 
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tinued  to  be  such  resident  until  his  death  in  1898.  Appel- 
lants question  the  sufficiency  of  the  court's  finding  to  sus- 
tain this  theory.  The  finding  on  this  subject  is  as  follows : 
"4.  The  George  Donaldson  mentioned  in  the  complaint, 
cross-complaint,  and  other  pleadings  in  this  case,  was  bom 
in  Scotland,  in  the  United  Kingdom  of  Great  Britain  and 
Ireland,  in  the  year  1811,  and  died  on  September  17,  1898, 
at  the  Maidens,  Ayrshire,  Scotland,  in  said  kingdom.  Said 
Gteorge  Donaldson  was,  during  his  entire  life,  a  subject  of 
the  monarch  of  said  kingdom,  and  did  not  at  any  time 
declare  his  intention  to  become  nor  did  he  become  a  citizen 
of  the  United  States  conformably  to  the  acts  of  congress 
applicable  to  that  subject.  5.  Said  George  Donaldson,  late 
in  the  year  1860,  or  early  in  the  year  1861,  emigrated  from 
Scotland  to  the  United  States,  and  at  once  became  a  bona 
fide  resident  of  the  United  States,  and  so  continued  to  be 
until  the  year  1896,  when  he  returned  to  Scotland,  where, 
soon  becoming  sick,  he  remained  imtil  his  death.  In 
the  month  of  September,  1865,  or  earlier  in  that  year,  and 
before  September  19,  1865,  said  George  Donaldson  became 
a  bona  fide  resident  of  Lawrence  county,  in  the  State  of 
Indiana,  and  so  remained  until  some  time  in  the  year  1883, 
when  he  removed  his  residence  to  the  state  of  Alabama,  in 
the  United  States  of  America,  where  he  was  a  bona  fide 
resident  until  he  so  returned  to  Scotland,  in  the  year  1896, 
whether  with  intent  to  return  to  the  United  States  is  not 
known." 

The  State  insists  that  upon  said  fourth  and  fifth  findings 
of  fact,  "the  conclusion  of  law  arises  that  George  Donaldson 
died  a  resident  of  Scotland,  for  the  reasons:    (1)  A 
1.     man  is  presumed  to  be  domiciled  where  he  is  found, 
unless  he  is  shown  to  be  there  for  some  temporary 
purposes.     (2)  A  stronger  presumption  exists  that  a  man 
is  domiciled  where  he  dies.     (3)  On  the  return  of  an  alien 
to  his  domicile  of  origin  his  original  domicile  instantly  re- 
verts.    (4)  In  doubtful  cases  the  orginal  domicile  is  con- 
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sidered  the  true  one."  Citing,  Dicey,  Conflict  of  Laws 
(Am.  ed.),  pp.  132,  133 ;  The  Bemon  (1798),  1  C.  Rob. 
(Adm.)  102,  104;  Kennedy  v.  Ryall  (1876),  67  N.  Y. 
379,  386 ;  Ryall  v.  Kennedy  (1876),  40  N.  Y.  Super.  347, 
361;  March  v.  Hutchinson  (1800),  2  Bos.  &  Pul.  226, 
note;  Rogers  v.  Mexican  Schooner  Amado  (1847),  Newb. 
(Adm.)  400,  Fed.  Cas.  No.  12,005;  Lessee  of  Butler  v. 
Famsworth  (1821),  4  Wash.  C.  C.  101,  Fed.  Cas.  No. 
2,240;  Elbers  v.  United  Insurance  Co.  (1819),  16  Johns. 
128,  133;  Bradstreet  v.  Bradstreet  (1889),  18  D.  C.  (7 
Mackey)  229;  Clough  v.  Kyne  (1891),  40  Dl.  App.  234, 
236;  Ennts  v.  Smith  (1852),  14  How.  399,  423,  14  L.  Ed. 
472;  Anderson  v.  Watt  (1891),  138  U.  S.  694,  706,  34  L. 
Ed.  1078,  11  Sup.  Ct  449 ;  United  States  v.  Chong  Sam 
(1891),  47  Fed.  878,  886;  Greenfield  v.  Camden  (1882), 
74  Me.  66,  64;  Liscombe  v.  New  Jersey  R.,  etc.,  Co. 
(1872),  6  Lans,  75,  77 ;  Home  v.  Home  (1848),  31  N.  C. 
99, 108 ;  Kellar  v.  Baird  (1871),  61  Tenn.  39,  46 ;  Venahle 
V.  Paulding  (1873),  19  Minn.  488,  495;  Mowry  v.  Latham 
(1891),  17  R.  I.  480,  481,  23  Atl.  13;  Ouier  v.  O'Daniel 
(1808),  1  Binn.  349,  351,  1  Am.  Lead.  Cas.  (Hare  & 
Wallace)  *733,  *734,  *753;  Haskins  v.  Matthews  (1856), 
8  DeG.,  M.  &  G.  13,  26,  35  Eng.  L.  &  Eq.  532,  540;  Hal- 
dane  v.  Eckford  (1869),  L.  R.  8  Eq.  631,  641 ;  Johnstone 
V.  Beattie  (1843),  10  Clark  &  F.  42,  138 ;  "Wliarton,  Con- 
flict of  Laws  (2d  ed.),  §55a;  1  Wharton,  Conflict  of  Laws 
(3d  ed.),  §55%,  and  eases  cited;  Attomey-Oeneral  v. 
Winans  (1901),  85  Law  T.  (N.  S.)  508,  65  Just, 
P.  819;  Tracy  v.  Tracy  (1901),  62  N.  J.  Eq.  807, 
48  Atl.  533;  Hairston  v.  Hairsion  (1854),  27  Miss.  704, 
61  Am.  Dec.  530;  Hindman's  Appeal  (1877),  85  Pa.  St. 
466,  468;  Anderson  v.  Laneuville  (1854),  9  Moore  P.  C. 
325,  334;  President,  etc.,  v.  Drummond  (1864),  33  Beav. 
449,  452,  33  L.  J.  Eq.  (N.  S.)  501,  503 ;  King  v.  United 
States  (1892),  27  Ct.  of  CI.  520,  533;  Reed's  Appeal 
(1872),  71  Pa.  St.  378;  In  re  Bruce  (1832),  2  Tyr.  475, 
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486,  2  C.  &  J.  437;  King  v.  Foxwell  (1876),  L.  R  3  Oh. 
Div.  518,  521 ;  Capdevielle  v.  Capdevielle  (1870),  21  Law 
T.  (N.  S.)  660,  18  Wk.  Rep.  107;  White  v.  Brovm 
(1848),  1  WaU.  Jr.  217,  265,  Fed.  Oas.  No.  17,538; 
Charles  Green's  Son  v.  Salaa  (1887),  31  Fed.  106^  112; 
First  Nat.  Bank  v.  Balcom  (1868),  35  Conn.  351,  357;  In 
the  Matter  of  Wrigley  (1831),  8  Wend.  134,  140;  Sheldon 
V.  Forsman  (1899),  17  Lane.  L.  Rev.  85,  87,  14  York  Leg. 
Reg.  102;  Marks  v.  Marks  (1896),  75  Fed.  321,  329;  La 
Virginie  (1804),  5  C.  Rob.  (Adm.)  98,  99;  The  Ann 
Green  (1812),  1  Gall.  274,  286,  Fed.  Cas.  No.  415;  Catlin 
V.  Gladding  (1826),  4  Mason  308,  Fed.  Cas.  No.  2,520; 
Prentiss  v.  Barton  (1819),  1  Brock.  389,  Fed.  Cas.  No. 
11,384;  Hallett  v.  Bassett  (1868),  100  Mass.  167,  170; 
Lord  V.  Colvin  (1859),  4  Drew.  366,  422;  The  Venm 
(1814),  8  Cranch  253,  280,  3  L.  Ed.  553;  In  re  Walker 
(1868),  1  Low.  237,  238,  Fed.  Cas.  No.  17,061;  Bumham 
V.  Rangeley  (1845),  1  Woodb.  &  M.  7,  Fed.  Oas.  No. 
2,176;  State  v.  Hallet  (1845),  8  Ala.  159,  161;  MUler's 
Estate  (1832),  3  Rawle  312,  319,  24  Am.  Dec  345;  Udny 
y.  Udny  (1869),  2  Paterson  1677,  1683,  L.  R  1  H.  L.  Sc 
441 ;  Munro  v.  Munro  (1840),  7  01.  &  F.  84'2,  876 ;  Colville 
V,  Lauder  (1800),  34  Dictionary  of  Decisions,  p.  14,964; 
The  Indian  Chief  (1801),  3  0.  Rob.  (Adm.)  12, 17;  Goods 
of  West  (1860),  6  Jur.  (N.  S.)  831;  Price  v.  Price 
(1893),  156  Pa.  St.  617,  27  Atl.  291.  The  authorities 
cited  do  not  sustain  the  contention  of  appellee  that  said  pre- 
sumptions are  presumptions  of  law,  but  hold  that  they  are 
pi-esumptions  of  fact,  or,  as  some  of  them  state,  ''prima 
facie'*  evidence  thereof. 

It  is  settled  in  this  State  that  nothing  can  be  added  to  a 

special  finding  by  presumption,  inference,  or  intendment, 

and  that  where  a  special  finding  is  silent  upon  a 

2.     material  point  it  is  deemed  to  be  found  against  the 

one  who  has  the  burden  of  proof.     Cleveland,  etc., 

R.  Co.  V.  Moneyhun  (1896),  146  Ind.  147,  153,  34  L.  R 
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A.  141,  and  cases  cited;  Craig  v.  Bennett  (1897),  146  Ind. 
574,  675,  and  cases  cited;  Crowder  v.  Riggs  (1899),  163 
Ind.  158,  162;  Bradtvay  v.  Groenendyke  (1899),  153  Ind. 
508,  512;  Citizefis  State  Bank  v.  Julian  (1900),  153  Ind. 
655,  676;  Erwin  v.  Central  Union  Tel  Co.  (1897),  148 
Ind.  365,  371 ;  Hill  v.  Swihart  (1897),  148  Ind.  319,  323 ; 
Archibald  v.  Long  (1896),  144  Ind.  451,  454,  455;  Bran- 
son V.  Henry  (1898),  152  Ind.  310,  314. 

There  is  no  finding  that  said  Donaldson  was  at  the  time 

of  his  death  a  resident  of  Scotland,  and  under  the  rule  in 

this  State,  as  we  have  shown,  we  have  no  authority 

3.  to  infer  or  presume  as  a  fact,  from  the  facts  found 
by  the  trial  court,  that  he  was,  even  though  the  trial 

court  might  or  should  have  done  so.     There  is  much  argu- 
ment to  the  effect  that  without  such  finding,  under  the  law 
in  force  at  the  death  of  Donaldson,  the  conclusions 

4.  of  law  should  be  sustained  and  the  judgment  af- 
firmed, but  we  have  not  considered  such  argument 

and  the  questions  presented  thereby,  as  this  would  permit 
the  abandonment  of  the  theory  upon  which  the  cause  was 
tried  and  determined,  which  cannot  be  done  under  the 
familiar  rule  that  the  theory  upon  which  the  ease  was  tried 
must  be  adhered  to  on  appeal. 

By  express  provision  of  the  statute  this  court  is  author- 
ized to  order  a  new  trial  when  the  justice  of  the  case  re- 
quires it  (§672  Bums  1901,  §660  R  S.  1881  and 

5.  ITorner  1901),  and  this  power  has  often  been  exer- 
cised.   McCoy  V.  Kohomo  R.,  etc.,  Co.  (1902),  158 

Ind.  662,  667,  and  cases  cited;  Buchanan  v.  Milligan 
(1886),  108  Ind.  433,  and  cases  cited;  Stewart  v.  Patrick 
(1892),  5  Ind.  App.  50,  58,  and  cases  cited.  We  think 
such  an  order  should  be  made  in  this  case. 

Judgment  reversed,  with  instructions  to  grant  a  new  trials 
with  leave  to  amend  pleadings  if  desired. 
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The  State  v.  Book.  \ii     ^^ 

1159  245| 

[No.  20,893.     Filed  December  2%,  1906.] 

1.  Intoxicating  LiqvORS.— Illegal  Sales.—Statutea. — ^The  per- 
son selling,  without  a  license,  intoxicating  liquors  in  quantities 
of  a  quart  or  more  at  a  time  under  the  act  of  1875  (Acts  1875 
[s.  s.],  p.  55),  as  amended  by  the  act  of  1897  (Acts  1897,  p. 
253),  could  be  prosecuted  only  under  §2186  Bums  1901,  §2090 
R.  S.  1881,  making  it  punishable  to  do  business  witiiout  a 
license,  where  a  license  is  required,    p.  562. 

2.  Same. — Sales  to  Consumers, — Statutes, — The  purpose  of  the 
liquor  license  law  of  1875  (Acts  1875  [s.  s.],  p.  55)  was  to  reg- 
ulate the  sales  of  liquors  to  consumers,  and  not  to  regulate 
sales  by  wholesalers  to  retailers  or  jobbers,    p.  563. 

3.  Statutes. —  Amendatory. —  Subject-Matter. — Constitutional 
Law, — The  provisions  of  an  amendatory  statute  must,  to  be 
valid,  be  germane  to  the  amended  statute,    p.  563. 

4.  Constitutional  Law. — Intoxicating  Liquors. — Licenses^ — ^The 
act  of  1897  (Acts  1897,  p.  253),  amending  certain  sections  of 
the  act  of  1875  (Acts  1875  [s.  s.],  p.  55),  and  making  it 
unlawful  to  retail  in  quantities  of  less  than  five  gallons  at  a 
time,  and  exempting  wholesalers  who  sell  in  quantities  of  five 
gallons  or  more  at  a  time,  is  not  unconstitutional  as  class 
legislation,    p.  564. 

5.  Statutes. — Arnendatory. — Effect  of,  on  Subsequent  Conduct. 
— With  reference  to  subsequent  conduct,  an  amendatory  statute 
must  be  considered  as  a  part  of  the  original  act  at  the  time  of 
the  original  enactment,    p.  564. 

6.  Intoxicating  Liquors. — Wholesalers. — License. — Statutes. — 
The  act  of  1875  (Acts  1875  [s.  s.],  p.  55),  as  amended  by  the 
act  of  1897  (Acts  1897,  p.  253),  has  no  application  to  whole- 
salers who  sell  to  retailers,  jobbers  or  consumers  in  quantities 
of  five  gallons  or  more  at  a  time.    p.  564. 

7.  Same. — License  Law  of  1875, — To  Whom  Applicable, — The 
act  of  1875  (Acts  1875  [s.  s.],  p.  55),  providing  that  all  per- 
sons desiring  to  retail  liquors,  to  be  used  as  a  beverage,  in 
quantities  of  less  than  a  quart  at  a  time,  should  secure  a  license 
therefor,  applied  only  to  retailers  who  sold  to  consumers, 
p.  564. 

8.  Words  and  Phrases. — "As.*'— Statutes.— Intoxicating  Liq- 
uors,— The  word  ''as'*  in  the  phrase  "engaged  in  business  as  a 
wholesale  dealer,"  as  used  in  §7283  Bums  1901,  Acts  1897,  p. 
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25dy  idy  is  used  in  the  sense  of  "like**  or  as  illustrating  the 
kind  of  wholesalers  referred  to.    p.  566. 

9.  Words  and  Phrases.  —  "WAo  does  not  sell." --^  Intoxicating 
Liquors. — Statutes, — The  clause  'Vho  does  not  sell,"  as  used  in 
17283  Bums  1901,  Acts  1897,  p.  263,  §3,  merely  defines  the 
character  of  the  wholesalers  who  are  exempt  from  procuring  a 
license  to  sell  intoxicating  liquors,    p.  566. 

10.  Same. — "Wholesale  Dealer." — Intoxicating  Liquors. — Stat- 
utes.— Reference  to  Prior  Statutes. — In  determining  the  mean- 
ing of  the  words  ''wholesale  dealer,"  as  used  in  §7283  Bums 
1901,  Acts  1897,  p.  253,  §3,  the  court,  as  an  aid,  will  look  to 
the  use  of  such  words  in  the  United  States  statutes  (20  Stat., 
pp.  333,  334).    p.  566. 

11.  Intoxicating  Liquors. — Sales  of  Five  Gallons. — Delivery  of 
Part. — A  sale  of  five  gallons  of  intoxicating  liquors,  a  part 
only  of  which  is  delivered  at  the  time,  or  removed  from  the 
premises,  is  unlawful,  unless  the  seller  has  a  retailer's  license, 
p.  668. 

12.  Same. — Sales. — Use  of,  on  Premises  of  Seller. — Sales  by  an 
unlicensed  vendor  of  intoxicating  liquors,  in  any  quantity,  to 
be  used  on  premises  under  the  vendor's  control,  are  unlawful 
as  in  violation  of  §7285  Bums  1901,  §5320  R.  S.  1881.    p.  569. 

Froin  Gibson  Circuit  Court ;  0.  M.  WeTborn,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Herman 
Bock.  From  a  judgment  for  the  defendant^  the  State  ap- 
peals.   Affirmed. 

Cha/rles  W.  Miller,  Attorney-General,  W.  C.  Oeake,  and 
Oeorge  W.  Curtis,  Prosecuting  Attorney,  for  the  State. 

/.  M.  Vandeveer,  8.  L.  Vandeveer,  W.  W.  Woollen, 
Evans  Woollen  and  Russell  T.  Byers,  for  appellee. 

Jordan,  J. — The  State  of  Indiana,  through  its  prosecut- 
ing attorney,  commenced  this  action  against  appellee  on 
January  3,  1906,  by  filing  in  the  lower  court  an  affidavit 
which,  omitting  the  formal  parts,  is  as  follows :  "That  Her- 
man Bock,  on  June  17,  1905,  at  said  county  and  State,  did 
then  and  there  transact  a  certain  business,  to  wit,  the  sell- 
ing of  malt  liquors  for  the  purpose  of  gain,  and  did  then 
and  there  unlawfully  sell  five  gallons  of  beer  to  Earl  Reid, 
at  and  for  the  price  of  $3,  he,  said  Herman  Bock,  not  then 


Digitized  by 


Google 


NOVEMBER  TERM,  1906.  561 

State  V,  Bock— 167  ln<L  559. 


and  there  having  a  license  to  sell  spirituous^  vinous,  or  malt 
liquors  under  and  by  virtue  of  the  laws  of  Indiana,  and  he, 
said  Earl  Reid,  not  then  and  there  being  a  retail  dealer  in 
such  liquors." 

On  motion  of  the  defendant  the  court  quashed  this  affi- 
davit and  rendered  judgment,  discharging  the  accused.  The 
State  appeals,  and,  under  its  assignment  of  errors,  calls  in 
question  the  decision  of  the  court  in  quashing  the  affidavit. 
The  affidavit  in  question  is  based  on  the  following  statutes : 
Acts  1875  [s.  s.],  p.  55,  §1,  as  amended  by  the  legislature 
in  1897  (Acts  1897,  p.  253,  §7276  Bums  1901),  and  §2345 
Bums  1905,  Acts  1905,  pp.  584,  745,  §661.  These  sections 
read  as  follows: 

''7276.  It  shall  be  unlawful  for  any  person,  directly  or 
indirectly,  to  sell,  barter  or  give  away,  for  any  purpose  of 
gain,  any  spirituous,  vinous,  or  malt  liquors  without  first 
procuring  from  the  board  of  commissioners  of  the  county 
in  which  such  liquor  is  to  be  sold,  a  license  as  hereinafter 
provided;  nor  shall  any  person,  without  having  first  pro- 
cured such  license,  sell  or  barter  any  intoxicating  liquor  to 
be  drunk,  or  suffered  to  be  drunk,  in  his  house,  outhousei 
yard,  garden,  or  the  appurtenances  thereto  belonging." 

"2345.  Whoever,  by  himself  or  agent,  transacts  any  busi- 
ness or  does  any  act  without  a  license  therefor,  when  such 
license  is  required  by  any  law  of  this  State,  shall,  on  con- 
viction, be  fined  not  less  than  $5  nor  more  than  $200." 
Section  7276,  supra,  prior  to  its  amendment,  was  section 
one  of  the  liquor  license  law  of  1875,  which  is  entitled :  "An 
act  to  regulate  and  license  the  sale  of  spirituous,  vinous  and 
malt  and  other  intoxicating  liquors,"  etc.  (Acts  1875 
[s.  s.],  p.  55).  Section  one,  together  with  sections  five  and 
seven  of  the  latter  act,  was  amended  by  the  act  of  1897, 
supra,  and  the  three  sections  as  amended  now  constitute 
§§7276,  7281,  7283  Bums  1901.  Section  one  of  the  act 
of  1875,  as  originally  enacted,  made  it  unlawful  "for  any 
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person  or  persons  to  directly  or  indirectly  sell,  barter  or 
give  away  for  any  purpose  of  gain,  any  spirituous,  vinous 
or  malt  liquors,  in  less  quantities  than  a  quart  at  a  time, 
without  first  procuring,  from  the  board  of  commissioners 
of  the  county  in  which  such  liquor  or  liquors  are  to  be  sold, 
a  license,"  as  thereinafter  provided.  Under  the  section  as 
now  amended  the  clause  ^'in  less  quantities  than  a  quart  at 
a  time"  is  omitted.  Section  seven  of  the  statute  of  1875  as 
amended  reads  as  follows:  "Upon  the  execution  of  the 
bond  required  in  the  fourth  section  of  this  act,  being  §5315 
of  the  revised  statutes  of  1881,  the  presentation  of  the  order 
of  the  board  of  commissioners,  granting  him  license,  and  the 
county  treasurer's  receipt  for  $100,  the  county  auditor  shall 
issue  a  license  to  the  applicant  for  the  sale  of  such  liquors 
as  he  applied  for,  with  the  privilege  of  permitting  the  same 
to  be  drunk  on  the  premises  as  stated  in  the  aforesaid  notice, 
which  license  shall  specify  the  name  of  the  applicant,  the 
place  of  sale,  and  the  period  of  time  for  which  such  license 
is  granted :  Provided,  that  none  of  the  provisions  of  this  act 
shall  apply  to  any  person  engaged  in  business  as  a  wholesale 
dealer,  who  does  not  sell  in  less  quantities  than  five  gallons 
at  a  time/*    (Our  italics.) 

Section  twelve  of  the  act  of  1875  (§7285  Bums  1901) 
provides  the  penalty  which  shall  be  inflicted  against  any 
person  not  licensed  according  to  the  provisions  of 
1.     the  act  who  sells  intoxicating  liquors  in  less  quan- 
tities than  a  quart  at  a  time,  or  who  sells  such  liq- 
uors in  any  quantity  to  be  drunk  on  the  premises  where  sold. 
This  section  was  not  changed  by  the  amendment  of  1897. 
Therefore,  we  held  in  Daniels  v.  State  (1898),  150  Ind. 
348,  that  by  the  act  of  1875  as  amended  no  penalty  was 
prescribed  for  selling  without  a  license  intoxicating  liquors 
in  a  quantity  of  a  quart  or  over  at  a  time,  but  that  the  pun- 
ishment for  such  a  sale  was  an  infliction  of  the  penalty  pro- 
vided by  §2186  Burns  1901,  §2090  R.  S.  1881.    This  same 
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section,  with  a  slight  or  immaterial  change,  was  reenacted 
by  the  legislature  of  1905,  and  is  §2345,  supra. 

Counsel  for  the  State  insist  that  this  appeal  presents  a 
novel  question.    It  is  their  contention  that  the  person  con- 
templated or  intended  by  the  legislature  in  the  pro- 

2.  viso  in  section  seven  as  amended — ^which  declares 
"that  none  of  the  provisions  of  this  act  shall  apply 

to  any  person  engaged  in  business  as  a  wholesale  dealer, 
who  does  not  sell  in  less  quantities  than  five  gallons  at  a 
time" — was  a  bona  fide  wholesale  dealer  in  all  that  that 
term  implies,  and  was  not  any  person  who  may  choose  to 
call  himself  a  wholesale  dealer  and  sell  intoxicating  liquors 
to  consumers  in  lots  of  five  gallons  at  a  time.  They  assert 
that  it  was  evidently  the  intention  of  the  legislature  in 
framing  this  statute  to  require  every  person  who  sold  any 
amount  of  liquor  to  a  consumer  to  have  a  license,  excepting 
only  a  person  engaged  in  business  as  a  wholesale  dealer. 
They  contend  that  a  person  is  not  a  wholesale  dealer  within 
the  meaning  of  this  law  because  he  sells  five  gallons  at  a 
time  to  a  consumer,  but,  as  they  insist,  "he  must  be  a  bona 
fide  wholesale  dealer,  engaged  in  selling  to  retailers,  and 
then  he,  under  the  law,  can  as  such  wholesaler  sell  not  less 
than  five  gallons  at  a  time."  As  hereinafter  more  fully 
shown,  the  purpose  and  object  of  the  liquor  law  of  1875, 
as  originally  enacted,  was  to  regulate  and  restrict  the  trafiic 
in  intoxicating  liquors  to  consumers  and  had  no  application 
to  sales  made  by  a  wholesale  dealer  to  retailers  or  jobbers. 
As  an  answer  to  the  above  contention  of  counsel  for  the 
State,  it  may  be  said  that,  if  the  proviso  in  section 

3,  seven  as  amended  contemplates  only  sales  of  intox- 
icating liquors  of  the  quantity  specified  by  a  whole- 
sale dealer  to  a  retailer  and  does  not  apply  or  embrace  sales 
made  by  a  wholesaler  to  consumers,  then  the  proviso  would 
not  be  germane  to  or  within  the  purview  of  the  statute 
amended,  and  therefore  would  be  of  no  avail.  There  are 
no  grounds  to  support  counsels  insistence- 
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Counsel  for  appellee^  in  addition  to  the  argument  to 

establish  the  insufficiency  of  the  affidavit,  assail  the  validity 

of  the  amendatory  act  of  1897,  supra.    It  is  insisted 

4.  that  it  is  violative  of  §1,  article  14,  of  the  federal 
Constitution,  and  §23  of  our  bill  of  rights  (Const., 

Art  1,  §23).  Under  the  construction  which  this  court 
accorded  the  amendatory  act  in  question  in  Daniels  v.  State, 
supra,  the  constitutional  validity  thereof  was,  over  the  same 
objections,  sustained,  and,  as  we  still  adhere  to  that  con- 
struction, it  follows  that  the  question  in  regard  to  the  valid- 
ity of  this  law  may  be  dismissed  without  further  consider- 
ation. 

In  determining  the  question  here  involved,  the  statute 

of  1875,  as  now  amended,  must  be  considered  in  regard  to 

matters  occurring  thereafter  as  if  the   provisions 

5.  inserted  therein  by  the  amendment  formed  a  part 
thereof  at  the  time  it  was  originally  enacted.     Cain 

V.  Allen  (1907),  168  Ind.  — . 

By  the  positive  terms  of  the  proviso  in  section  seven, 

supra,  as  amended,  none  of  the  provisions  of  the  statute  is 

in  any  manner  applicable  to  "any  person  engaged 

6.  in  business  as  a  wholesale  dealer,  who  does  not  sell 
in  less  quantities  than  five  gallons  at  a  time."     All 

such  persons  are  exempt  from  the  requirement  of  procuring 
a  license  to  sell  in  such  quantity. 

It  is  manifest  that  under  the  provisions  of  the  act  of 

1875,  as  originally  enacted,  the  intention  of  the  legislature 

was  to  limit  the  requirement  of  a  license  to  those 

7.  persons  who  sold  to  consumers,  in  a  less  quantity 
than  a  quart  at  a  time,  intoxicating  liquors  to  be 

drank  as  a  beverage.  But  the  provisions  of  our  liquor 
license  statute,  as  it  formerly  stood,  have  been  so  changed 
by  the  amendatory  act  in  question  as  to  make  unlawful  all 
sales  of  intoxicating  liquors  made  by  an  unlicensed  person, 
saving  and  excepting  only  those  to  whom  the  provisions  of 
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the  act  as  declared  by  the  proviso  in  controversy  do  not 
apply.    Daniels  v.  State^  supra. 

This  court,  in  the  case  last  cited,  in  considering  the  trend 
of  the  laws  of  this  State  regulating  the  traffic  of  intoxicat- 
ing liquors,  asserted  that  at  no  time  did  these  laws  apply 
to  the  traffic  as  between  the  manufacturer,  the  wholesale 
dealer,  or  the  jobber,  and  the  retail  dealer.  The  court,  in 
that  appeal,  further  said  on  page  360 :  "All  legislation  has 
been  directed  to  restricting  and  controlling  sales  to  consum- 
ers. *  *  *  The  license  features  of  existing  laws  have 
not  even  a  remote  application  to  sales  by  the  brewer,  dis- 
tiller, or  the  wholesale  dealer  to  the  retail  dealer.  If  they 
did  apply,  the  brewer,  before  selling  and  delivering  less 
than  five  gallons  of  beer  or  ale  to  the  saloon-keeper,  would 
be  required  to  procure  a  license  authorizing  him  to  sell  beer 
or  ale  by  the  drink  for  consumption  upon  the  premises,  and 
would  be  subject  to  all  of  the  restrictions  with  reference  to 
location  of  business,  screens,  etc.,  as  applied  to  the  saloon. 
The  same  would  be  true  with  reference  to  distillers  and 
others  who  make  sales  to  retail  dealers.  The  scope  of  our 
laws  upon  the  subject,  we  have  no  doubt,  includes  only  such 
dealers  as  sell  to  consumers,  and  must  be  construed  with 
reference  to  such  class  or  classes.  If  the  brewer,  the  dis- 
tiller, the  druggist,  or  the  wholesale  dealer,  selling  less  than 
five  gallons  at  a  time,  desires  to  sell  to  the  consumer,  he 
must  procure  a  license  just  as  the  retail  dealer,  the  ^quart 
shop'  or  the  ^jug  house'  is  required  to  do."  The  question 
necessarily  arises,  is  there  such  an  absence  of  a  definition 
in  the  act  in  controversy  in  respect  to  what  is  intended  by 
the  clause  "engaged  in  business  as  a  wholesale  dealer"  that 
we  are  required  to  look  beyond  the  statute  and  examine 
standard  dictionaries  and  other  authorities  in  order  to  dis- 
cover in  what  meaning  or  sense  the  legislature  employed  the 
clause  in  controversy? 

It  will  be  observed  that  the  language  of  the  clause  in 
question  is  "engaged  in  business  as  a  wholesale  dealer/' 
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(Our  italics-)     The  word  "as"  is  manifestly  em- 

8.  ployed  by  way  of  example  as  illustrating  the  kind 
or  character  of  the  wholesale  dealer  referred  to  or 

intended.  As  disclosed  by  the  plain  language  of  the  stat- 
ute, he  is  not  one  who  limits  his  sales  to  not  less  than  ten 
gallons  or  a  barrel  at  a  time,  but  is  one  who  does  not  sell  in 
quantities  less  than  five  gallons  at  a  time.  By  the  clause 
"who  does  not  sell,"  etc.,  the  legislature  evidently 

9.  intended  to  define  or  point  out  the  kind  or  character 
of  a  wholesale  dealer  who  should  be  exempt  from 

procuring  a  license  to  sell  intoxicating  liquors  to  a  con- 
sumer. Consequently  such  a  dealer  must  be  regarded  as  a 
wholesale  dealer  and  not  a  retailer,  Daniels  v.  StatCj  supra. 
In  the  appeal  of  Bishop  v.  State,  ex  rel.  (1898),  149  Ind. 
223,  39  L.  R.  A.  278,  63  Am.  St.  279,  the  question  involved 

was  in  respect  to  the  meaning  or  signification  of  the 
10.     term  "deputy  postmaster,"  as  used  in  §9,  article 

2,  of  the  state  Constitution.  In  order  to  ascertain 
the  meaning  of  this  term  we  properly  resorted  to  an  exam- 
ination of  the  postal  laws  of  the  United  States  passed  prior 
to  the  adoption  of  our  Constitution.  In  the  solution  of  the 
question  much  force  was  given  to  these  laws  in  respect  to 
the  meaning  in  which  the  term  in  question  was  therein  em- 
ployed. In  this  appeal  we  may  also  properly  look  to  acts 
passed  by  congress  and  in  force  at  the  time  of  the  passage 
of  the  amendatory  act  in  controversy,  wherein  wholesale  and 
retail  dealers  of  intoxicating  liquors  are  defined,  in  order 
to  discover  the  sense  or  meaning  which  the  legislature  in- 
tended should  be  given  to  the  clause  "who  does  not  sell  in 
less  quantities  than  five  gallons  at  a  time."  By  the  provi- 
sions of  section  eighteen  of  a  statute  enacted  by  congress  in 
February,  1875,  as  amended  by  section  four  of  an  act  of 
:Nrarch  1,  1879  (20  Stat.,  pp.  333,  334),  a  retail  dealer  of 
intoxicating  liquors  is  required  to  pay  a  tax  of  $25  and  a 
wholesale  dealer  is  required  to  pay  $100.  This  statute 
defines  a  retail  and  wholesale  dealer  as  follows : 
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"Every  person  who  sells,  or  offers  for  sale,  foreign  or 
domestic  distilled  spirits,  wines,  or  malt  liquors,  otherwise 
than  as  hereafter  provided,  in  less  quantities  than  five  wine- 
gallons  at  the  same  time,  shall  be  regarded  as  a  retail  dealer 
in  liquors,"  and  "Every  person  who  sellsy  or  offers  for  sale, 
foreign  or  domestic  distilled  spirits,  wines,  or  malt  liquors, 
otherwise  than  as  hereafter  provided,  in  quantities  of  not 
less  than  five  wine-gallons  at  the  same  time,  shall  be  re- 
garded as  a  wholesale  liquor  dealer."  It  is  further  provided 
that  "retail  dealers  in  malt  liquors  shall  pay  $20.  Every 
person  who  sells  or  offers  for  sale  malt  liquors  in  less  quan- 
tities than  five  gallons  at  one  time,  but  who  does  not  deal  in 
spirituous  liquors,  shall  be  regarded  as  a  retail  dealer  in 
malt  liquors.  Wholesale  dealers  in  malt  liquors  shall  pay 
$50.  Every  person  who  sells  or  offers  for  sale  malt  liquors 
in  quantities  of  not  less  than  five  gallons  at  one  time,  but 
who  does  not  deal  in  spirituous  liquors  at  wholesale,  shall 
be  regarded  as  a  wholesale  dealer  in  malt  liquors." 

We  may  properly  assume  that  the  legislature,  in  enac^ 
ing  the  provisions  of  the  statute  in  question,  in  virtually 
the  same  language  as  that  employed  in  the  foregoing  men- 
tioned act  of  congress,  had  in  mind  the  definition  of  a  whole- 
sale dealer  as  therein  declared,  and  desired  to  bring  the 
statute  in  question  in  harmony  therewith.  In  reason,  it  may 
be  assumed  that  if  the  legislature  did  not  intend  to  make 
the  quantity  of  liquor  sold  at  a  time  the  test  for  determining 
the  character  or  kind  of  a  wholesale  dealer  to  which  it  re- 
ferred, it  would  have  merely  declared  or  provided,  in  effect, 
that  none  of  the  provisions  of  the  act  should  be  applicable 
to  a  person  engaged  in  business  as  a  wholesale  dealer,  with- 
out emphasizing  its  intention  by  the  words  "who  does  not 
sell  in  less  quantities  than  five  gallons  at  a  time."  This 
view  is  consistent  with  the  interpretation  accorded  the  stat- 
ute in  Daniels  v.  State,  supra.  The  court  in  that  case  said 
at  page  362:  "As  we  have  construed  the  law,  every  one 
who  desires  to  sell  to  cojisumers  must  take  out  the  license 
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required,  unless  he  shall  desire  to  sell  in  quantities  of  five 
gallons  or  more,  in  which  event  no  license  is  required.  As 
between  those  who  can  have  a  license  there  is  no  opportunity 
for  discrimination.  Whether  he  is  a  druggist,  a  brewer, 
distiller,  or  other  manufacturer  or  dealer,  if  he  sells  in 
quantities  of  five  gallons  or  more  he  is  a  wholesale  dealer, 
and  if  he  sells  to  consumers,  in  quantities  less  than  five  gal- 
lons at  a  time,  he  is  required  to  take  out  a  license."  See, 
also,  Cahill  v.  State  (1905),  36  Ind.  App.  507;  State  v. 
Kiley  (1905),  36  Ind.  App.  513. 

Counsel  for  the  State  say  that  by  the  provisions  of  the 
amendatory  act  of  1897  the  legislature  "intended  to  do 

away  with  the  sale  of  intoxicating  liquors  by  the  so- 
il,    called  ^quart  shops'."    This  assertion  we  think  may 

be  conceded  as  true,  and  it  may  be  said  that  by  the 
provisions  of  the  amendatory  act  the  legislative  purpose  of 
eliminating  illegal  liquor  shops  or  places,  as  fomisrly  con- 
ducted, has  been  successfully  consummated.  All  that  is 
necessary  is  to  enforce  the  law  as  enacted.  Manifestly  the 
same  facilities  or  opportunities  which  were  formerly 
afforded  for  violating  our  liquor  laws  by  persons  selling 
by  the  quart  are  not  afforded  to  the  unlicensed  dealer 
who,  under  the  law  as  amended,  is  prohibited  from  selling 
to  the  consumer  less  than  five  gallons  of  intoxicating  liquors 
at  a  time.  It  may  properly  be  said  that  the  very  intent  or 
spirit  of  the  amendatory  statute — which  intent  or  spirit,  in 
effect,  is  the  same  as  if  it  were  within  the  express  letter 
thereof  (Conn  v.  Board,  etc.  [1898],  151  Ind.  517)— con- 
templates that  sales  of  five  gallons  or  over  at  a  time  made 
by  the  unlicensed  dealer  shall  be  bona  fide  and  that  the 
liquors  sold  must  be  actually  delivered  at  the  time  of  sale 
and  removed  from  the  premises  where  sold.  They  cannot 
be  permitted  to  remain  on  such  premises  and  a  part  thereof 
removed  or  delivered  at  one  time  and  a  part  at  another,  for, 
in  view  of  the  approved  decisions  of  this  court,  the  unli- 
censed seller  would  be  liable  to  a  nroflecution  for  selling 
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intoxicating  liquors  in  a  quantity  less  than  five  gallons  at  a 
time.  Murphy  v.  State  (1849),  1  Ind.  *366;  Weireter  v. 
State  (1879),  69  Ind.  269. 

The  sale  of  any  quantity  of  intoxicating  liquors  by  an 
unlicensed  dealer,  to  be  drank  on  the  premises  where  sold, 

or  on  premises  which   are  owned  or  used  by  the 
12.     seller,  or  under  his  control,  is  a  violation  of  the  law 

as  it  nov/  stands,  and  subjects  the  oflFender,  on  con- 
viction, to  the  penalties  prescribed  by  §7285  Bums  1901, 
§5320  R.  S.  1881.  The  rule  asserted  in  Shields  v.  Staie 
(1884),  95  Ind.  299,  Stout  v.  State  (1884),  93  Ind.  150, 
and  StocJcwell  v.  State  (1882),  85  Ind.  522,  is  applicable 
to  such  sales  by  an  unlicensed  dealer. 

It  follows  from  the  conclusion  which  we  have  reached 
that  the  afiidavit  herein  is  fatally  defective,  for  the  reason 
that  the  quantity  of  liquors  alleged  to  have  been  sold  by 
appellee  was  not  less  than  five  gallons.  The  motion  to 
quash  was,  therefore,  properly  sustained,  and  the  judgment 
of  the  lower  court  is  afiirmed. 


Hates  et  al.  v.  Shirk,  Exectjtrex. 

[No.  20,802.     Filed  October  3,  1906.     Rehearing  denied  Decem- 
ber 21,  1906.] 

1.  Action.  —  Contracts.  —  Decedents*  Estates,  —  Executors  and 
Administrators. — ^An  action  to  recover  a  personal  judgment 
against  an  executor  who  executed,  on  behalf  of  his  estate,  a 
contract  to  pay  certain  street  assessments  made  against  his 
decedent's  real  estate,  does  not  grow  "out  of  any  matter  con- 
nected with  a  decedent's  estate."    p.  672. 

2.  Abatement  and  Revival. — Death  of  Party. — Substitution  of 
Representatives. — ^Where  the  circuit  court  has  obtained  juris- 
diction over  the  parties  to  an  action,  the  death  of  one  of  them 
does  not  defeat  the  court's  jurisdiction,  but  the  proper  repre- 
sentative may  be  substituted  for  such  decedent,    p.  573. 

3.  Appeal  and  Error.  —  Perfecting.  —  Time  for.  —  Parties. — 
Death. — Substitution  of  Representatives. — Decedents'  Estates. 
— Where  a  defendant,  in  an  action  upon  contract,  dies  after 
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service,  and  his  representative  is  substituted  for  him,  an  ap- 
peal taken  from  the  judgment  rendered  is  governed  by  the  civil 
code,  giving  one  year  in  which  to  perfect  same,  and  not  by 
the  special  provisions  governing  appeals  growing  out  of  mat- 
ters connected  witH  decedents'  estates,    p.  573. 

4.  Appeal  and  Error. — Precipe. — ^Where  a  precipe  for  a  tran- 
script calls  for  the  entries  on  certain  pages  of  the  order  book, 
one  of  which  is  the  final  Judgment,  such  judgment  is  a  proper 
part  of  the  transcript  on  appeal,  though  not  called  for  in  terms, 
p.  574. 

6.  Same.  —  Transcript.  —  Precipe,  —  Premimptiona.  —  Where  a 
precipe  for  a  transcript  calls  for  the  entries  on  certain  pages 
of  the  order  book,  and  the  clerk  embodies  the  final  judgment  in 
said  cause  in  the  transcript,  the  presumption  is  that  such  judg- 
ment was  entered  upon  some  of  such  pages,    p.  574. 

6.  Same. — Transcript. — Paragraphs  of  Complaint. — Erroneous 
Marginal  Notes. — Where  the  transcript  correctly  contained  the 
questioned  paragraphs  of  complaint,  marginal  notes  on  the 
transcript  denominating  them  ''amended"  paragraphs  do  not 
affect  the  consideration  thereof,  such  notes  being  no  part  of  the 
record,    p.  575. 

7.  Same. —  Transcript. —  Precipe. — Statutes. — Construction. — 
The  act  of  1903  (Acts  1903,  p.  338,  §7,  §641g  Bums  1905),  pre- 
scribing rules  concerning  civil  procedure,  will  be  liberally  con- 
strued,   p.  575. 

8.  Same. — Briefs. — Whether  Questioned  Complaint  Should  be 
Inserted  in  Full. — Only  those  parts  of  a  questioned  complaint 
which  fully  present  the  precise  point  at  issue  should  be  set  out 
in  the  briefs  on  appeal,  the  only  purpose  beiug  to  present  the 
precise  question  to  the  judges  who  do  not  have  the  record, 
p.  575. 

9.  Same. — Briefs. — Statement  of  Complaint. — ^Where  the  allega- 
tions of  a  questioned  complaint  are  substantially  set  out  in  the 
brief,  the  sufficiency  of  such  complaint  will  be  considered, 
p.  576. 

10.  Municipal  Corporations. — Street  Assessments. — Contracts. 
— Waiver. — A  contract  waiving  irregularities  in  street  assess- 
ments as  provided  by  §4294  Bums  1894,  Acts  1891,  p.  323,  §2, 
thus  securing  the  privilege  of  paying  same  by  instalments, 
creates  a  personal  liability  against  the  party  executing  same, 
enforceable  if  any  part  of  such  assessment  remains  unpaid 
after  foreclosure  and  sale  of  the  assessed  property,    p.  578. 

11.  Principal  and  Agent. — Contracts. — Personal  Liability. — An 
agent,  disclosing  his  principal  and  acting  within  the  scope  of 
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his  authority,  is  not  personally  liable  on  contracts  executed  on 
behalf  of  such  principal,    p.  578. 

12.  Executors  and  Administrators, — Powers, — Decedents'  Es- 
tatee. — Executors  and  administrators  derive  their  powers  from 
the  will  of  the  testator  or  from  the  statutes;  and  they  have  no 
general  or  implied  powers  beyond  those  necessary  to  carry  out 
those  expressly  conferred,    p.  578. 

18.  Same. — Powers. — Personalty, — In  the  absence  of  a  testa- 
mentary provision  to  the  contrary,  an  executor  is  entitled  to 
all  of  the  decedent's  personal  property  for  the  purpose  of  a 
settlement  of  the  estate,    p.  578. 

14.  Same. — Powers, — Contracts  Coneeming  Decedents'  Estates, 
— Executors  and  administrators  have  no  power  to  make  a  new 
and  independent  contract  imposing  a  charge  upon  their  dece- 
dents' estates,  even  though  such  estates  would  be  benefited 
thereby,    p.  578. 

15.  Same. — DeeedenU^  Estates, — Contracts. — Personal  Liability, 
— ^The  general  rule  is  that  a  contract  executed  by  an  executor 
or  administrator  on  behalf  of  his  decedent's  estate,  for  its 
sole  benefit,  and  intended  to  bind  it  only,  is  void  as  to  such 
estate,  and  imposes  a  personal  liability  upon  such  executor  or 
administrator,    p.  579. 

16.  Descent  and  Distribution.  —  Decedents'  Estates,— Real 
Property, — WUls, — Real  property,  on  the  death  of  its  owner, 
descends  to  the  heirs,  and  the  personal  representatives  have  no 
control  over  it,  unless  so  provided  in  such  owner's  will.    p.  580. 

17.  Municipal  Corporations. — Street  Assessments, — Decedents' 
Estates, — Real  Property, — Executors  and  Administrators, — 
Street  assessments  made  against  lots  belonging  to  a  decedent's 
estate  constitute  no  liability  against  the  decedent  nor  his  es- 
tate, and  his  personal  representatives  have  nothing  to  do  with 
same.    p.  580. 

18.  Contracts. — For  Benefit  of  Third  Parties, — Consideration, 
— Estoppel, — The  defendant  will  not  be  permitted  to  assert  a 
want  of  consideration  in  an  action  on  a  contract  executed  by 
him  for  the  benefit  of  a  third  party  and  performed  by  the 
plaintiff,    p.  580. 

19.  Same. — Consideration, — What  is, — A  legal  consideration  for 
a  contract  may  consist  in  some  right,  interest,  profit,  or  benefit 
accruing  to  the  promisor,  or  some  forbearance,  detriment,  loss, 
responsibility,  act,  labor,  or  service  given,  suffered  or  under- 
taken by  the  promisee,    p.  580. 

20.  Sabce. — Executors  and  Administrators, — Decedents'  Estates, 
— Street  Assessments, — An  executor  is  personally  liable  for 
the  payment  of  a  street  assessment  made  against  lots  owned 
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by  his  testator,  where  such  executor,  on  behalf  of  such  estate, 
executed  the  contract  of  waiver  provided  by  §4294  Bums  1894, 
Acts  1891,  p.  323,  §2,  thus  securing  the  right  to  pay  such  assess- 
ment in  annual  instalments,    p.  581. 

From  Fulton  Circuit  Court;  Harry  Bemetha,  Judge. 

Action  by  William  J.  Hayes  and  others  against  Ellen 
W.  Shirk,  as  executrix  of  the  will  of  Milton  Shirk,  de- 
ceased. From  a  judgment  for  defendant,  plaintiffs  appeal. 
Transferred  from  Appellate  Court  under  §1337u  Bums 
1901,  Acts  1901,  p.  590.    Reversed, 

Kirkpatrick  &  Morrison,  Willits  &  Voorhis  and  Isaac 
Conner,  for  appellants. 

Antrim  &  McClintic  and  Holman  &  Stephenson,  for  ap- 
pellee. 

Hadley,  J. — ^Appellants  instituted  this  action  against 
Milton  Shirk  to  recover  a  personal  judgment  upon  contract. 
Before  answer  was  filed  Milton  Shirk  died.  His  death 
being  suggested,  Ellen  W.  Shirk,  iiis  executrix,  was  substi- 
tuted as  the  sole  party  defendant,  and  filed  a  separate  de- 
murrer to  the  additional  second  and  third  paragraphs  of  the 
complaint  The  demurrers  were  sustained,  and,  the  plain- 
tiffs refusing  to  amend,  judgment  was,  on  April  27,  1904, 
rendered  against  them  for  costs.  On  February  13,  1905, 
more  than  one  hundred  days,  but  within  one  year,  after  the 
rendition  of  said  judgment,  the  record  of  this  appeal  was 
filed  in  the  Appellate  Court.  No  appeal  bond  was  filed 
within  ten  days  from  the  rendition  of  said  judgment,  and 
no  order  of  the  Appellate  Court,  or  this  court  was  made 
within  one  year  after  such  decision  granting  the  appeal. 

Upon  the  foregoing  facts  appellee  makes  the  point  that 

the  appeal  herein  should  be  dismissed  because  not  taken  in 

compliance  with  §2609  Bums  1901,  §2454  R.  S. 

1.  1881,  §2610  Bums  1901,  Acts  1899,  p.  397.  This 
contention  calls  upon  us  to  decide  whether  the  ap- 
peal is  govemed  by  §§644,  645  Bums  1901,  §§632,  633  R 
S.  1881,  or  by  the  special  provisions  of  the  decedents*  es- 
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tates  act  (§§2609,  2610,  supra) ^  which  require  all  appeals 
"growing  out  of  any  matter  connected  with  a  decedent's 
estate"  to  be  perfected  within  one  hundred  days  unless  other- 
wise ordered  by  the  court. 

This  action  had  its  origin  in  these  facts:  Milton  Shirk, 
as  executor  of  E.  H.  Shirk,  held  the  record  title  to  certain 
lots  abutting  on  Kentucky  street,  in  the  city  of  Kokomo.  In 
the  improvement  of  this  street,  under  the  Barrett  law, 
assessments  of  special  benefits  were  lodged  against  the  lots, 
and  Milton  Shirk,  as  executor  of  E.  H.  Shirk,  executed  a 
written  waiver  of  irregularities,  and  promised  to  pay  the 
assessments,  and  secured  thereby,  for  the  estate  of  E.  H. 
Shirk,  the  right  to  pay  the  assessments  in  ten  annual  in- 
stalments. Appellants,  as  the  owners  of  the  defaulted  bonds 
issued  against  said  lots  for  the  improvement,  foreclosed  and 
sold  the  lots,  and,  not  realizing  enough  to  pay  the  costs  and 
full  amount  of  the  assessments,  instituted  this  action  on 
said  contract  of  waiver  against  Shirk  in  his  individual 
capacity,  to  recover  the  balance. 

It  is  manifest  that  the  decision  complained  of  did  not 
grow  "out  of  any  matter  connected  with  a  decedent's  es- 
tate," but  out  of  an  alleged  breach  of  contract  with  Milton 
Shirt 

The  case  was  an  ordinary  action  at  law  under  the  code. 

The  circuit  court  had  acquired  jurisdiction  of  the  person 

and  subject-matter  in  the  lifetime  of  Shir)j:,  and  his 

2.  death  did  not  defeat  that  jurisdiction.     Section  272 
Bums  1901,  §271  R.  S.  1881,  provides:  "No  action 

shall  abate  by  the  death  or  disability  of  a  party,"  but  the 

court  shall,  upon  motion,  allow  the  action  to  proceed  by  or 

against  the  representative  of  the  deceased  party.     Under 

this  statute  it  has  been  held,  in  cases  where  an  exec- 

3.  utor  or  an  administrator  has  been  substituted  for  a 
deceased  party,  that  an  appeal  in  such  case  will  be 

governed  by  the  civil  code,  and  not  by  the  special  provisions 
of  the  act  relating  to  the  settlement  of  decedents'  estates. 


Digitized  by 


Google 


574  SUPREME  COURT  OF  INDIANA, 

Hayes  v.  Shirk— 167  Ind.  669. 

Holland  v.  Holland  (1892),  131  Ind.  196,  200;  May  v. 
Hoover  (1887),  112  Ind.  465,  and  cases  cited.  This  appeal 
having  been  perfected  within  one  year  after  the  rendition 
of  the  judgment,  must  be  held  timely. 

Appellee  further  contends  that  there  is  nothing  for  deci- 
sion, because  the  complaint  upon  which  the  only  question 
arises,  and  also  the  final  judgment,  are  not  in  the  record. 
What  purport  to  be  the  additional  second  and  third  para- 
graphs of  the  complaint — those  to  which  the  demurrers 
were  sustained — and  a  final  judgment  are  present  in  the 
record,  and  it  is  claimed  that  they  are  not  properly  there 
because  not  called  for  in  the  precipe  nor  certified  by  the 
clerk. 

After  properly  entitling  the  cause  the  precipe  directs  the 

clerk  to  "prepare  and  properly  certify  for  use  on  appeal  to 

the  Appellate  Court  a  transcript  of  the  following 

4.  papers,  orders,  and  proceedings,  filed  and  had  in 
said  cause:     (1)  The  entry  of  said  cause  upon  the 

issue  docket  at  page  209 ;  *  *  (5)  the  entry  at  page 
101  of  order-book  6;  (6)  at  page  152  of  same  order-book, 
and  also  at  page  175  of  same  order-book;  (7)  the  entry 
at  page  846  of  the  same  order-book;  (8)  at  page  279  of 
the  same  order-book;  (9)  at  page  285  of  the  same  order- 
book;  (10)  this  precipe,  together  with  the  second  and 
third  paragraphs  of  the  plaintiffs'  complaint,  the  demurrers 
thereto,  the  rulings  thereon,  and  exceptions  thereto."  The 
clerk  certifies  "that  the  above  and  foregoing  transcript  con- 
tains full,  true  and  complete  copies  of  the  following  papers, 
orders,  and  proceedings  filed  and  had  in  said  cause,"  and 
appearing  on  the  particular  pages,  set  forth  in  detail,  df 
order-book  6,  as  designated  by  the  precipe. 

In  the  transcript  so  certified,  at  the  proper  place,  appears 

the  copy  of  the  final  judgment,  entitled,  and  in  terms,  in 

conformity  to  the  previous  rulings  of  the  court.     It 

5.  is  true  that  the  final  judgment  is  not  called  for,  in 
terms,  but  the  entries  in  said  cause,  appearing  on 
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certain  pages  of  the  order-book,  are,  and  the  precipe,  though 
informal  and  unskilfully  drawn,  was  sufficient,  we  think, 
to  warrant  the  clerk  in  transcribing  the  entry  of  the  final 
judgment,  if  the  same  was  found  on  one  of  the  pages  desig- 
nated, and  as  the  copy  of  the  judgment  is  present  in  the 
record  we  must  presume  that  it  was  so  found. 

It  is  claimed  that  the  record  discloses  that  amended  sec- 
ond and  third  paragraphs  of  complaint  were  filed,  and  that 

the  calling  for  the  second  and  third  paragraphs  of 
6.'    the  complaint  did  not  authorize  the  clerk  to  insert 

in  the  transcript  copies  of  the  amended  paragraph^. 
It  is  shown  by  the  record  that  these  pleadings  were  orig- 
inally filed  as  additional  second  and  third  paragraphs  of 
the  complaint,  and  were  then  and  thereafter  in  every  step  of 
the  proceedings  so  denominated.  There  were  no  such  papers 
as  amended  second  and  third  paragraphs  of  complaint  filed. 
In  the  preparation  of  the  transcript,  however,  some  one,  in 
entering  the  marginal  notes  required  by  the  rules  of  this 
court,  on  appropriate  pages,  noted  in  red  ink,  on  the  left 
margins  as  follows:  "2d  Par.  Amended  Complaint,"  "3d 
Par.  Amended  Complaint,"  and  these  memoranda  furnish 
the  only  ground  for  the  claim  that  amended  second  and 
third  paragraphs  of  complaint  were  filed.  It  is  hardly 
necessary  to  add  that  these  marginal  notes  were  no  part  of 
the  record,  and  serve  no  other  purpose  than  to  point  the 
examiner  to  the  particular  contents  of  the  pages. 

Giving  to  the  statute  concerning  precipes  and  transcripts 
in  appeals  (§e41g  Bums  1905,  Acts  1903,  p.  338,  §7)  a 

liberal  construction,  as  we  must,  there  remains  no 

7.  doubt   that   the    precipe    in   question   is    sufficient 
to  sustain  the  controverted  parts  of  this  record. 

Appellee  further  and  very  earnestly  contends  that  this  ap- 
peal should  not  be  considered,  because  of  appellants' noncom- 
pliance with  the  requirements  of  the  fifth  subdivi- 

8.  sion  of  rule  twenty-two  in  the  preparation  of  their 
brief,  in  that  they  failed  to  set  forth  the  contents  of 
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their  complaint.  By  the  provision  invoked,  the  appellants 
are  required  in  their  brief  to  give  "a  concise  statement  of 
so  much  of  the  record  as  fully  presents  every  error  and 
exception  relied  on."  The  first  paragraph  of  complaint  was 
dismissed,  and  the  case  comes  up  solely  upon  the  sufficiency 
of  the  second  and  third  paragraphs  to  state  a  cause  of 
action  (under  the  Barrett  law)  against  Milton  Shirk,  per- 
sonally, based  upon  his  written  agreement  as  executor  of 
E.  H.  Shirk  to  waive  all  irregularities  and  pay  the  assess- 
ment in  consideration  of  the  right  to  pay  the  same  in  ten 
annual  instalments.  The  paragraphs  are  alike,  except  that 
the  second  is  silent  as  to  whether  Shirk  was  authorized  by 
the  will  or  by  the  court  to  execute  said  agreement,  and  the 
third  expressly  alleges  that  he  was  not  authorized  either  by 
the  will  or  by  the  court  to  execute  it.  In  ruling  on  the  de- 
murrers, the  court  held  that  in  executing  the  agreement  as 
executor  he  did  not  make  himself  personally  liable. 

This  ruling  of  the  court  is  the  only  "error  and  exception 
relied  on."  So  much  of  the  record,  then,  as  fully  presents 
this  question  is  all  that  is  required  by  the  rule.  When  the 
question  arises  upon  the  pleading,  it  is  seldom  necessary, 
under  the  rule,  to  set  out  the  particular  pleading  in  full, 
though  it  may  be  done  without  violating  the  rule.  It  is, 
however,  always  highly  proper  to  omit  useless  matter,  and 
it  may  be  said  that  the  most  accurate  compliance  with  the 
rule  is  realized  when  there  is  carried  into  the  brief  only  such 
averments  and  parts  as  will  enable  the  judge,  not  having 
the  record  before  him,  fully  to  grasp  and  understand  the 
controverted  point. 

The  two  paragraphs  of  complaint,  in  this  case,  cover 

thirty  printed  pages  of  the  record,  the  great  bulk  of  which 

is  of  much  more  assistance  to  the  court  oiit  of  the 

9.     brief  than  in  it.     To  show  that  the  waiver  sued  on 

related  to  valid  assessments,  it  is  stated  in  the  brief, 

in  the  proper  place,  though  not  under  a  separate  heading, 

that  each  paragraph  of  the  complaint  sets  up  in  detail  all 
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the  various  steps  which  were  taken  in  the  assessment  of 
property  abutting  on  said  street,  as  required  by  the  Barrett 
law,  from  the  resolution  declaring  the  necessity  for  the  im- 
provement to  the  confirmation  of  the  assessments  by  the 
council,  the  amount  thereof,  the  default  in  payment,  the 
foreclosure  and  sale  of  the  Shirk  property,  the  application 
of  the  proceeds,  and  the  inadequacy  of  the  proceeds  to  pay 
the  assessments.  The  written  waiver  and  promise  to  pay 
the  assessments  are  also  made  a  part  of  each  paragraph  and 
filed  therewith.  It  is  to  be  conceded  that  there  should  have 
been  more  care  and  accuracy  observed  in  the  statement  of 
the  contents  of  the  complaint,  particularly  as  to  the  contract 
of  waiver,  but  we  think  enough  is  given  to  effect  a  substan- 
tial compliance  with  the  rule,  and  the  sufficiency  of  the 
complaint  will  therefore  be  considered. 

The  suit  is  based  upon  the  following  instrument: 

"We,  the  undersigned,  owners  of  property  abutting 
upon  Kentucky  street,  from  Bernard  to  Morgan 
streets,  in  Kokomo,  Indiana,  severally  promise  and 
agree,  in  consideration  of  having  the  right  to  pay  in 
instalments  our  respective  assessments  for  the  im- 
provement of  said  Kentucky  street,  as  provided  for  in 
ordinance  No.  785,  that  we  will  not  make  any  objec- 
tion to  any  illegality  or  irregularity  as  to  our  respect- 
ive assessments,  and  will  pay  the  same  when  due,  with 
interest  thereon  at  such  rate,  not  exceeding  six  per 
cent,  as  shall  by  ordinance  or  resolution  of  the  common 
council  of  the  city  of  Kokomo  be  prescribed  and  re- 
quired. Milton  Shirk, 

Executor  for  E.  H.  Shirk. 
408  ft.  Lot  91,  K.  &  S.  Add.  Amount  $987.36." 
The  real  estate  when  assessed  stood  of  record  in  the  name 
of  Milton  Shirk,  executor  of  E.  H.  Shirk.  It  so  appeared 
upon  the  assessment  roll.  After  the  approval  and  confirma- 
tion of  the  assessments  by  the  city  council,  within  the  time 
given  by  the  statute,  the  above  instrument  was  executed, 
not  only  by  Mr.  Shirk,  but  by  divers  other  abutting  lot 
owners. 

Vol.  167—37 

Digitized  by  VjOOQ IC 


578  SUPREME  COURT  OF  INDIANA, 

Hayes  v.  Shirk— 167  Ind.  669. 

It  is  held  by  the  courts  of  this  State  that  an  agreement 

like  the  foregoing,  entered  into  by  a  property  owner  pursuant 

to  section  seven  of  the  act  of  1889,  as  amended  in 

10.  1891  (Acts  1891,  p.  323,  §2,  §4294  Bums  1894), 
to  secure  the  right  to  pay  an  assessment  in  instal- 
ments, is  a  new  and  independent  undertaking,  upon  a  suffi- 
cient consideration,  and  imposes  upon  the  person  executing 
it  a  personal  obligation  to  pay  any  part  of  an  assessment 
that  may  remain  unpaid  after  foreclosure  and  sale  of  the  as- 
sessed property.  Wayne  County  8av.  Bank  v.  Gas  City 
Land  Co.  (1901),  156  Ind.  662;  Edward  C.  Jones  Co.  v. 
Perry  (1901),  26  Ind.  App.  554. 

It  is  a  familiar  doctrine  that  when  an  agent  discloses  his 
principal,  and  acts  within  the  scope  of  the  agency, 

11.  he  does  not  render  himself  personally  liable,  unless 
so  stipulated  in  the  agency  contract 

The  powers,  duties,  and  obligations  of  an  executor  or 

administrator  with  respect  to  the  estate,  like  those  of  a 

trustee  or  public  officer,  are  defined  and  limited  by 

12.  will  or  statute.    He  has  no  general  or  implied  pow- 
ers beyond  those  necessary  to  effectuate  the  powers 

expressly  conferred. 

In  the  absence  of  a  testamentary  provision  to  the  con- 
trary, he  is  entitled,  by  operation  of  law,  to  the  possession 
of  the  personal  property  of  the  estate.     It  goes  to 

13.  him  in  trust  for  the  specific  purpose  of  adjusting 
and  settling  all  contracts,  claims,  and  obligations 

of  the  decedent  that  affect  the  assets  to  be  administered. 

He  has  no  personal  interest  in  the  assets,  and  no  more 
power  than  a  stranger  to  make  a  new  and  independent  con- 
tract imposing  a  charge  upon  them  even  for  the 

14.  benefit  of  the  estate.    DeCoudres  v.  Union  Trust  Co. 
(1900),  25  Ind.  App.  271,  81  Am.  St.  95;  Com- 

thwaite  v.  First  Nat.  Bank  (1877),  67  Ind.  268. 

In  other  jurisdictions  independent  contracts  ori^nating 
with,  and  purporting  to  be  executed  by,  an  executor  or  ad- 
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ministrator,  officially,  for  the  sole  benefit  of  the 
16.     estate,  and  intended  to  bind  only  the  estate,  have 

been  held  void  as  to  the  estate,  and  personally  bind- 
ing on  the  oflScer,  in  the  following  cases :  Upon  an  accept- 
ance: Perry  v.  Cunningham  (1882),  40  Ark.  185.  See, 
also,  Carter  v.  Thomas  (1851),  3  Ind.  213.  Upon  cove- 
nants of  title  inserted  by  him  in  his  conveyance  of  real 
estate:  Sumner  v.  Williams  (1811),  8  Mass.  162,  5  Am. 
Dec.  83;  Oshome  v.  McMillan  (1857),  5  Jones  (K  C.) 
109.  For  the  price  of  horses  purchased  for  use  in  carrying 
on  farming  for  and  on  intestate's  estate:  Rich  v.  Bowles 
(1892),  64  Vt.  408,  23  Atl.  723,  15  L.  R.  A.  860.  For 
money  borrowed  to  pay  debts:  McFarlin  v.  Stinson  (1876), 
56  Ga.  396;  Lynch  v.  Kirhy  (1880),  66  Ga.  279;  Dunne 
V.  Deery  (1875),  40  Iowa  251;  Christian  v.  Morris 
(1873),  50  Ala.  685;  White  v.  Thompson  (1887),  79  Me. 
207,  9  Atl.  118;  Winter  v.  Hite  (1856),  3  Iowa  142; 
First  Nat.  Bank  v.  Collins  (1896),  17  Mont.  433,  43  Pac. 
499,  52  Am.  St.  695. 

"The  rule  must  be  regarded  as  well  settled,"  says  Allen, 
J.,  in  Austin  v.  Monro  (1872),  47  K  Y.  360,  "that  the 
contracts  of  executors,  although  made  in  the  interest  and 
for  the  benefit  of  the  estate  they  represent,  if  made  upon  a 
new  and  independent  consideration,  *  *  *  are  the  per- 
sonal contracts  of  the  executors,  and  do  not  bind  the  estate." 
"An  executor  or  administrator  *  *  *  is  bound  indi- 
vidually, and  not  otherwise,  by  his  promise  to  pay  a  debt 
of  the  decedent,  though  he  promised  to  pay  *as  executor  or 
administrator,'  because  he  has  no  power  to  bind  the  estate 
by  contract."  11  Am.  and  Eng.  Ency.  Law  (2d  ed.),  914. 
See,  also,  18  Cyc.  Law  and  Proc.,  247,  249 ;  Moody  v.  Shaw 
(1882),  85  Ind.  88;  Holderbaugh  v.  Turpin  (1881),  75 
Ind.  84,  39  Am.  Rep.  124. 

The  facts  alleged  lead  us  to  this  feature  of  the  case.  It 
is  alleged  in  the  complaint  that  Shirk,  executor,  had  no 
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authority  under  the  will  or  by  order  of  the  court  to 

16.  execute  the  contract  sued  on.    The  demurrer  admits 
this  averment  to  be  true.     Unlike  the  personalty, 

real  property  goes  directly  to  the  heir,  and  the  personal 
representative  has  nothing  whatever  to  do  with  it,  or  con- 
trol over  it,  except  when  needed  to  pay  debts,  or  it  is  di- 
rected by  the  will.     So  when  the  assessments  in 

17.  controversy  were  lodged  against  the  lots  described 
in  the  complaint,  the  lots  belonged  to  the  heirs,  and 

the  assessments  accruing  after  the  death  of  E.  H.  Shirk 
were  never  a  debt  or  obligation  against  the  testator,  nor  his 
estate.    Hence  of  no  concern  to  his  executor. 

The  question  therefore  comes  to  this :  The  contract  being 

void  as  to  the  estate  of  E.  II.  Shirk,  did  it  operate  as  the 

personal  obligation  of  Milton  Shirk  ?    It  is  not  suffi- 

18.  cient  to  relieve  him  from  liability  to  show  that  no 
part  of  the  consideration  for  the  promise  moved  to 

him  personally,  or  to  his  use.  The  law  grants  to  the  citizen 
the  privilege  of  contracting  for  the  benefit  of  third  persons ; 
and  when  such  a  contract  is  fulfilled  by  the  promisee  at 
his  cost,  the  promisor  will  not  be  heard  to  say  that  no  con- 
sideration moved  to  him.  What  constitutes  a  valuable  and 
sufficient  consideration  for  a  promise  is  thus  stated 

19.  in  6  Am.  and  Eng.  Ency.  Law  (2d  ed.),  678:    "It 
may  be  said  to  cousist  either  in  some  right,  interest, 

profit,  or  benefit  accruing  to  the  party  who  makes  the  prom- 
ise, or  some  forbearance,  detriment,  loss,  responsibility,  act, 
labor,  or  service  given,  suffered,  or  undertaken  by  the  other 
to  whom  it  is  made."  See,  also,  a  large  number  of  cases 
collated  in  support  of  the  text.  "It  is  a  familiar  doctrine," 
says  Woods,  J.,  in  Shajfer  v.  Ryan  (1882),  84  Ind.  140, 
"that  the  consideration  of  a  promise  need  not  be  a  benefit 
to  the  promisor,  but  may  consist  of  a  benefit  to  a  third  per- 
son, or  of  a  detriment  to  the  purchaser." 

The  street  was  improved,  and  the  appellants  purchased 
the  bonds  on  the  faith  of  the  promise  made  by  Milton 
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Shirk  to  pay  the  assessments,  and  under  the  rule  of 
20.     law,  as  shown  by  the  foregoing  authorities,  his  estate 

must  be  held  liable. 
Judgment  reversed  and  cause  remanded,  with  instruc- 
tions to  overrule  the  demurrer  to  the  second  and  third  para- 
graphs of  complaint. 

Concurring  Opinion. 

Montgomery,  J. — It  is  required  by  §4294  Bums  1901, 
Acts  1899,  p.  63,  as  a  condition  precedent  to  the  issuance  of 
street  improvement  bonds  and  the  right  to  pay  the  same  in 
instalments,  that  the  owner  of  the  lot  or  tract  of  ground 
subject  to  the  lien  shall  promise  and  agree  in  writing  not 
to  make  any  objection  on  account  of  any  illegality  or  irreg- 
ularity in  the  assessment,  and  to  pay  the  same  personally. 
The  issuance  of  bonds  without  this  written  waiver  by 
the  owner  of  the  real  estate  affected  would  be  unauthorized ; 
and  the  extension  of  the  time  of  payment  of  the  assessment 
lien  is  secured,  not  by  a  mere  agreement  of  parties,  but  by 
virtue  of  a  right  granted  by  statute.  The  execution  of  such 
waiver  and  personal  obligation  by  any  one  other  than  the 
owner  would  not  satisfy  the  requirements  of  the  statute,  or 
authorize  the  issuance  of  improvement  bonds,  or  estop  the 
holder  of  the  lien  from  collecting  the  assessment  at  any 
time.  If  the  holder  of  the  lien  cannot  be  bound  by  a  waiver 
executed  by  a  volunteer,  then  there  could  be  no  considera- 
tion for  the  personal  agreement  of  such  volunteer  promisor. 
These  facts  take  this  case  out  of  the  class  in  which  an  ad- 
ministrator or  executor  may  bind  himself  personally  upon 
an  independent  contract.  With  this  explanation,  and  upon 
the  understanding  that  the  complaint  proceeds  upon  the 
theory  that  Milton  Shirk  was  the  owner,  or  one  of  the  own- 
ers, of  the  real  estate  assessed  for  the  improvement,  ^t  the 
time  he  executed  the  instrument  sued  on,  I  concur  in  the 
result  reached  in  the  opinion  of  my  brother  Hadley. 
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Mtllett  v.  City  of  Princeton. 

[No.  20,766.    Filed  January  8,  1907.] 

1.  Municipal  Corporations. — Sidewalks. — Riding  Bicycles  on, 
— Criminal  Law, — Riding  a  bicycle  on  a  city  sidewalk  com- 
posed of  stone,  brick,  plank  or  gravel  is,  by  14398  Bums  1901, 
S3361  R.  S.  1881,  a  misdemeanor,    p.  584. 

2.  Same. — Ordinances. — State  Laws. — Which  Govern. — An  act 
punishable  by  a  state  law  cannot  be  made  punishable  by  a  city 
ordinance,    p.  584. 

3.  Pleading.  —  Complaint.  —  Negligence.  —  Riding  Bicycle  on 
Sidewalk. — Ordinances. — Presumptions. — An  allegation  that  a 
bicycle  rider  was  riding  on  a  sidewalk  pursuant  to  an  ordinance 
means  that  he  was  riding  agreeably  to  such  ordinance,  and 
consequently  that,  in  fact,  he  knew  the  provisions  thereof, 
p.  584. 

4.  Maxims. — Ignorance  of  Law. — Action. — ^The  maxim  'Hgno- 
rantia  juris  non  excusaf  is  perverted  by  an  assumption  that 
all  persons  know  the  law.    p.  585. 

6.  Municipal  Corporations. — Ordinances. — Sidewalks. — Riding 
Bicycles  on. — Knowledge  of  Law. — ^Where  a  bicycle  rider  knew 
it  was  a  violation  of  the  State  law  to  ride  a  bicycle  on  a  certain 
sidewalk  in  a  city,  an  ordinance  granting  him  the  right  to  ride 
on  such  sidewalk  did  not  even  give  him  a  colorable  right  so  to 
ride.    p.  585. 

6.  Same. — Ordinances. — General  Language. — Restraints  on. — A 
city  ordinance  permitting  bicycle  riding  generally  on  its  side- 
walks will  be  held  to  apply  only  to  those  sidewalks  upon  which 
it  is  authorized  by  the  State  laws  to  permit  bicycle  riding, 
p.  585. 

7.  Same. — Ordinances. — Prohibiting  Bicycle  Riding  on  Certain 
Sidewalks. — Where  a  city  ordinance  prohibits  bicycle  riding 
on  the  sidewalks  of  a  certain  territory,  the  presumption  is  that 
such  territory  contained  sidewalks  of  the  kind  that  the  city 
might  lawfully  exercise  jurisdiction  over.     p.  585. 

8.  Same. — Enforcement  of  Laws. — Liability  for  Failure. — Side- 
walks.— Bicycles. — A  city  is  not  liable  for  its  failure  to  enforce 
the  laws,  or  for  an  intra  vires  act  done  in  its  legislative  capac- 
ity; and  is  therefore  not  liable  to  a  pedestrian  struck  by  a 
bicycle  rider  who  is  unlawfully  using  its  sidewalk,    p.  586. 
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From  Gibson  Circuit  Court;  0.  M.  Welborn,  Judge. 

Action  by  Edwin  P.  Millett  against  the  City  of  Prince- 
ton. From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Cullop  &  Shaw  and  Fields  &  Harmon,  for  appellant 
John  W.  Brady,  for  appellee. 

GiLLETT,  J. — Appellant  appeals  from  a  judgment  which 
followed  the  sustaining  of  a  demurrer  for  want  of  facts  to 
his  complaint.  The  action  was  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  appellant 
by  being  run  over  by  a  bicycle  wrongfully  ridden  by  an- 
other along  a  sidewalk  on  one  of  the  streets  of  said  city. 
Appellee  is  sought  to  be  charged  on  the  theory  that  by  ordi- 
nance it  wrongfully  licensed  the  riding  of  bicycles  along 
its  sidewalks.  Two  ordinances  are  pleaded.  The  first  was 
passed  in  1896.  Section  three  thereof  provides  that  it  shall 
be  unlawful  for  any  person  to  ride  a  bicycle  on  any  side- 
walk of  any  street  within  the  corporate  limits  of  said  city 
at  a  greater  rate  of  speed  than  six  miles  an  hour,  while  sec- 
tion four  makes  provision  concerning  the  conduct  of  persons 
riding  bicycles  upon  any  sidewalk  of  said  city  when  over- 
taking or  passing  a  pedestrian.  The  other  ordinance,  which 
was  passed  in  1897,  prohibits  the  riding  of  a  bicycle  along 
any  sidewalk  within  certain  prescribed  limits  of  said  city. 
It  is  charged  that  appellant  was  injured,  while  walking 
along  a  sidewalk  on  West  Emerson  street  in  said  city,  by  a 
bicycle  rider,  who  was  negligently  riding  along  said  side- 
walk at  a  dangerous  and  rapid  rate  of  speed,  to  wit,  twenty 
miles  per  hour,  and  that  said  bicycle  rider  was  riding  along 
said  sidewalk  pursuant  to  the  authority  of  the  ordinance  of 
1896.  It  is  also  alleged  that  at  the  time  of  the  passage  of 
said  ordinance,  and  ever  since  that  time,  there  were  and  are 
in  the  streets  of  said  town  many  sidewalks  constructed  of 
stone,  brick,  plank,  or  gravel,  and  many  sidewalks  con- 
structed of  other  materials,  but  that  the  sidewalk  on  which 
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appellant  was  injured  was  constructed  of  stone  and  brick, 
and  that  it  was  without  the  limits  of  the  territory  described 
by  the  ordinance  of  1897.  It  is  further  charged  that  from 
and  after  the  passage  of  said  ordinances  it  has  been  the 
practice  of  bicycle  riders  generally  to  ride  upon  the  side- 
walks of  said  city  without  said  territory  at  a  rapid  and 
dangerous  rate  of  speed,  and  to  such  an  extent  as  to  make 
the  sidewalks  dangerous  to  pedestrians  and  the  practice  a 
common  nuisance,  but  that  the  city,  knowing  said  facts, 
has  continued  said  ordinances  in  force,  and  has  treated 
them  in  all  respects  as  legal  and  binding. 

Riding  along  a  stone,  brick,  plank,  or  gravel  sidewalk  on 

a  city  street  is  a  misdemeanor.     §4398  Burns  1901,  §3361 

R.    S.    1881 ;    City    of    Indianapolis   v.    Higgins 

1.  (1895),  141   Ind.   1;   Town  of  Whiting  v.   Dooh 
(1899),  152  Ind.  157.     Section  1709  Bums  1901, 

§1640  R.  S.  1881,  provides:   "Whenever  any  act  is  made 

a  public  oflFense  against  the  State  by  any  statute  and  the 

punishment  prescribed  therefor,  such  act  shall  not  be  made 

punishable  by  any  ordinance  of  any  incorporated 

2.  city  or  town ;  and  any  ordinance  to  such  effect  shall 
be  null  and  void."     Under  the  section  of  statute 

first  referred  to,  the  jurisdiction  of  cities  to  regulate 
the  riding  of  bicycles  along  sidewalks  is  limited  to  side- 
walks constructed  of  materials  other  than  stone,  brick, 
plank,  and  gravel.     Town  of  Whiting  v.  Dooh,  supra. 

The  complaint  before  us  suggests  the  possibility  that 
upon  inquiry  a  number  of  structural  weaknesses  might  be 
found  therein,  but  we  shall  express  an  opinion  upon  only 
one  or  two  of  the  suggested  questions. 

The  charge  that  the  bicycle  rider  whose  negligence  caused 

appellant's  injury  was  riding  on  the  sidewalk  pursuant  to 

the  ordinance  of  1896  means  no  more — since  the 

3.  presumption  is  against  the  pleader — than  that  he 
was  doing  so  agreeably  to  the  provisions  of  said 

ordinance.     The  so-called   license,   then,   it  must  be  pre- 
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sumed,  is  built  upon  an  assumption  that  the  bicycle  rider 

did  in  fact  know  the  law,  and  that  it  should  therefore  be 

intended  that  he  was  acting  under  said  ordinance.     While 

there  is  no  doubt  that  he  could  not  avoid  a  legal  lia- 

4.  bility  by  the  plea  that  he  was  ignorant  of  the  law, 
yet  the  assumption  for  all  purposes  that  he  did  in 

fact  know  it  is  a  perversion  of  the  maxim,  ''Ignorantia 
juris  non  excusat/^  Daily  v.  Boards  etc,  (1905),  165  Ind. 
99.  But,  if  we  were  to  assume  that  constructively  he  knew 
of  the  ordinance,  it  would  also  follow,  by  the  same  token, 
that  he  was  chargeable  with  a  knowledge  of  the  laws 

5.  of  the  State,  under  which  it  was  incompetent  for  the 
municipality  to  license  him  to  ride  along  any  stone, 

brick,  plank,  or  gravel  sidewalk.  In  this  view  it  would 
have  to  be  said  that  appellee's  ordinances  did  not  afford 
said  bicycle  rider  even  a  colorable  excuse  for  violating  the 
laws  of  the  State.  ^ 

The  ruling  of  the  court  below  may,  however,  be  upheld, 

so  far  as  the  facts  averred  are  concerned,  on  the  theory  that, 

as  a  matter  of  interpretation,  it  must  be  said  that 

6.  the  ordinance  of  1896  did  not  attempt  to  license 
riding  along  sidewalks  composed  of  the  materials 

mentioned  in  §4398,  supra.  It  is  a  maxim  of  the  law  that 
general  words  are  to  be  restrained  according  to  the  nature  of 
the  thing  (Bacon,  Max.  Reg.,  10;  Wharton,  Legal  Maxims, 
207),  and,  to  the  extent  that  said  ordinance  impliedly 
licensed  riding  along  sidewalks,  it  should  be  assumed  that 
it  was  intended  to  apply  to  walks  over  which  the  council 
had  jurisdiction,  that  is,  to  walks  made  of  other  materials 
than  stone,  brick,  plank,  and  gravel,  many  of  which,  ac- 
cording to  the  averments  of  the  complaint,  were  composed 
of  such  other  materials. 

The  contention  that  the  ordinance  of  1897,  prohibiting 
all  bicycle  riding  within  designated  limits,  shows 

7.  by  implication  that  it  was  the  intent  in  enacting 
the  ordinance  of  1896  to  authorize  riding  on  side- 
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walks  made  of  stone,  brick,  plank,  or  gravel,  is  a  most 
remote  one — one  that  can  scarcely  be  said  to  be  sufficiently 
strong  to  make  the  city  a  tort  feasor  as  against  the  general 
presumption  in  favor  of  right  action.    But  it  is  enough  to 
say  concerning  the  ordinance  of  1897  that  it  does  not  ap- 
pear what  kinds  of  sidewalks  were  within  the  territory  to 
which  it  related,  but  it  may  be  presumed  that  such  side- 
walks were  of  such  a  character  that  the  conmion  council 
might  lawfully  legislate  concerning  them.     So  far  as  con- 
cerns the  remaining'  allegations  of  the  complaint, 
8.     as  to  the  practice  of  bicycle  riders,  it  is  enough  to 
say  that  the  city  is  not  liable  for  a  failure  to  enforce 
the  laws,  or  for  an  intra  vires  act  done  in  its  legislative 
capacity.     Faulkner  v.  City  of  Aurora  (1882),  86  Ind. 
130,  44  Am.  Rep.  1;  City  of  LaFa/yette  v.  Timberlake 
(1882),  88  Ind.  330;  Aiken  v.  City  of  Columbus  (1906), 
ante,  139.     The  complaint  is  clearly  insufficient,  and  the 
court  did  not  err  in  sustaining  a  demurrer  to  it 
Judgment  affirmed. 


DiGAN,  Administrator,  v.  Makdel. 

[No.  20,848.    Filed  January  8,  1907.] 

1.  Pleading.  —  Complaint.  —  BiUa  and  Notes,  —  Ownership, — 
Where  the  plaintiff  is  not  the  payee  of  a  note,  he  mast  set  out 
in  his  complaint  thereon,  facts  showing  that  he  holds  the  title 
thereto,    p.  590. 

2.  Same. — Complaint. — Bills  and  Notes. — Mistake  in  Name  of 
Payee. — A  complaint  showing  that  the  maker  of  a  note,  through 
mistake  and  inadvertence,  inserted  in  the  note  as  payee  the  name 
of  a  bank  instead  of  the  plaintiff,  to  whom  the  note  was  exe- 
cuted, sufficiently  shows  plaintiff's  title  to  such  note.    p.  590. 

3.  Bills  and  Notes. — Insertion  of  Wrong  Person  as  Payee. — 
Indorsement. — Where,  by  mistake,  the  name  of  a  bank  was 
inserted  as  the  payee  of  a  note  intended  to  be  executed  to 
plaintiff,  such  bimk  never  acquired  any  interest  in  such  note, 
p.  590. 
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4.  Bills  and  Notes. — Mistaken  Payee. — Indorsement — Parties. 
— ^The  indorsement  of  a  note  by  the  nominal  payee,  whose  name 
was  inserted  by  mistake,  to  the  real  payee  does  not  constitute 
such  nominal  payee  an  assignor  within  S277  Bums  1901,  S276 
R.  S.  1881,  and,  even  in  the  absence  of  an  indorsement,  such 
nominal  payee  is  not  a  necessary  party  to  an  action  by  the  real 
payee  to  enforce  such  note.    p.  591. 

5.  Tbial. — Theory. — Pleading. — Evidence. — Variance. — A  plain- 
tiff must  recover,  if  at  all,  by  proof  of  the  allegations  of  his 
complaint,    p.  591. 

6.  Same. — Theory. — Bills  and  Notes. — Title. — Allegations. — Evi- 
dence.— Variance. — ^Title  to  a  note  must  be  proved  as  laid  in 
the  complaint  or  the  result  will  be  a  fatal  variance,    p.  591. 

7.  Bills  and  Notes. — Delivery. — Signatures. — Delivery  of  a 
note  is  a  material  element  in  the  execution  thereof,  and  when 
the  execution  of  a  note  is  denied,  proof  of  such  delivery  as 
well  as  the  signing  thereof  is  necessary,    p.  592. 

8.  Same. — Delivery. — What  Constitutes. — Delivery  of  a  note  is 
shown,  where  such  acts  are  proved  as  show  an  unmistakable 
intention,  on  the  part  of  the  maker,  to  relinqtiish  all  power 
and  control  over  it  and  give  it  effect  in  the  hands  of  the  payee, 
p.  592. 

9.  Evidence. — Bills  and  Notes. — Introduction  of. — Preliminary 
Proof  Necessary. — Proof  of  the  possession  of  a  note  by  the 
plaintiff  and  of  the  defendant's  signature  thereto,  authorizes 
the  admission  of  such  note  in  evidence,  the  order  of  proof  be- 
ing immaterial,    p.  593. 

10.  Trial. — Burden  of  Proof. — Bills  and  Notes. — Alterations. — 
The  burden  of  proving  material,  unsuspicious  alterations  in  a 
note,  subsequent  to  its  execution,  is  upon  defendant,    p.  593. 

11.  Pubadino. — Decedents'  Estates. — Bills  and  Notes. — Execu- 
tion.— Assignments. — Burden  of  Proof. — ^Under  82479  Bums 
1901,  Acts  1883,  p.  151,  Sll,  an  answer  of  non  est  factum  is 
not  necessary,  on  behalf  of  an  executor  or  administrator,  to 
require  the  owner  of  a  note  executed  by  decedent,  to  establish 
the  execution  thereof,  a  general  denial  compelling  such  owner 
to  make  such  proof,    p.  594. 

12.  PARTlEa — RecU. — Nominal. — Bills  and  Notes. — Pleading. — 
The  real  payee  of  a  note  may  maintain  an  action  on  a  note 
executed  by  mistake  in  the  name  of  another  by  showing  that 
he  was  the  intended  payee,    p.  594. 

18.  Bills  and  Notes. — Delivery. — Evidence. — Possession. — Pre- 
sumptions. — ^Possession  of  a  note  signed  by  decedent  and  nom- 
inally payable  to  a  third  party,  by  whom  it  was  indorsed  to 
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plaintiff,  such  third  party  disclaiming  title  thereto  at  any  time, 
does  not  sustain  an  inference  or  presumption  of  delivery  of 
such  note,  where  the  execution  of  such  note  is  denied.  Taylor 
y.  Gay,  6  Blackf .  150,  disapproved,  p.  595. 
14.  Bills  and  Notes. — Mistake. — Evidence. — ^Where  plaintiff  al- 
leged that,  by  mistake,  a  third  party  was  named  as  the  payee 
of  a  note  intended  to  be  executed  to  plaintiff,  proof  of  such 
third  party's  indorsement  of  such  note  to  plaintiff  and  that 
such  tJiird  party  never  had  title  thereto,  does  not  sustain  a 
finding  that  such  maker  inserted,  by  mistake,  such  payee's 
name  instead  of  plaintiff's,     p.  597. 

From  Cass  Circuit  Court ;  John  8.  Lairy,  Judge. 

Action  by  Joseph  Mandel  against  James  F.  Digan,  as 
administrator  of  the  estate  of  James  O'Donnell,  deceased. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Trans- 
ferred from  Appellate  Court  under  §1337u  Bums  1901, 
Acts  1901,  p.  590.    Reversed. 

McConnell,  Jenkines,  JenJcines  <&  Stuart,  for  appellant. 

Lairy  &  Mahoney,  for  appellee. 

Montgomery,  C.  J. — ^Appellee  brought  this  action  upon 
a  promissory  note  against  Max  Jennings  and  James  O'Don- 
nell. No  service  was  obtained  upon  Jennings,  and  no  ap- 
pearance by  him  entered.  O'Donnell  answered  (1)  gen- 
eral denial,  (2)  non  est  factum,  (3)  payment,  (4)  want  of 
consideration,  and  (5)  that  the  note  was  signed  by  O'Don- 
nell as  surety,  and  at  the  time  was  intentionally  made 
payable  at  the  City  National  Bank  of  Logansport,  with  the 
understanding  between  him  and  Jennings  that  appellee's 
assignor,  John  F.  Troutman,  should  also  sign  the  note  as 
cosurety;  that  the  note  was  never  delivered  to  the  payee 
therein  named,  nor  any  consideration  given  for  its  execu- 
tion ;  that  the  note  came  into  the  hands  of  Troutman  long 
after  the  time  fixed  for  its  maturity,  and  without  the 
knowledge  or  consent  of  O'Donnell,  and  by  means  imknown 
to  him.  The  affirmative  answers  were  denied.  O'Donnell 
died,  and  appellant,  as  his  administrator,  was  substituted 
as  defendant,  and  thereupon  filed  answers  (1)  denial,  (2) 
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non  est  factum,  and  (3)  want  of  consideration.  Appellee 
replied  to  the  third  paragraph  of  answer  in  denial.  A 
trial  by  the  court  resulted  in  a  finding  and  judgment  in 
favor  of  appellee  for  the  full  amount  of  principal  and  in- 
terest evidenced  by  the  note,  together  with  attorneys'  fees 
and  costs. 

The  controlling  question  for  our  consideration  is  pre- 
sented by  the  assignment  that  the  court  erred  in  overruling 
appellant's  motion  for  a  new  trial.  The  complaint  alleges 
in  substance  the  following  facts : 

On  September  17,  1899,  Max  Jennings  was  indebted  to 
John  F.  Troutman  in  the  sum  of  $251.34,  and  to  evidence 
and  secure  the  same  Jennings  as  principal  and  O'Donnell 
as  surety  executed  to  Troutman  the  following  promissory 
note: 

"Logansport,  Indiana,  September  17,  1899. 
Ninety  days  after  date,  we,  or  either  of  us,  promise 
to  pay  to  the  order  of  the  City  National  Bank  of  Lo- 
gansport,  at  the  City  National  Bank  of  Logansport, 
Indiana,  $251.34,  with  interest  at  the  rate  of  eight 
per  cent  per  annum  from  date,  and  attorneys'  fees. 
The  makers  and  indorsers  jointly  and  severally  waive 
presentment  for  payment,  protest,  notice  of  protest, 
and  nonpayment  of  this  note.      Max  Jennings, 

James  O'Donnell." 

By  mistake  and  inadvertence  in  drafting,  said  note  was 
made  payable  to  the  City  National  Bank  of  Logansport, 
Indiana,  and  upon  discovery  of  such  mistake,  about  March 
17,  1901,  the  bank  assigned  the  note  to  Troutman  by  the 
following  indorsement  thereon :  "Pay  to  the  order  of  John 
E.  Troutman,  without  any  recourse  on  us.  City  National 
Bank."  Troutman  indorsed  the  note  to  appellee,  and  the 
same  is  due  and  unpaid.  The  signature  of  O'Donnell  to 
the  note  was  shown  to  be  genuine,  and  the  execution  of  the 
indorsements  by  the  City  National  Bank  and  John  F. 
Troutman  was  proved.  The  note  was  read  in  evidence. 
John  Gray  testified  that  he  was  president  of  the  City  Na- 
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tional  Bank,  and  prior  to  the  bringing  of  this  action,  and 
perhaps  three  years  after  the  date  of  the  note)  he  made  the 
indorsement  in  the  name  of  the  bank.  The  note  was  then 
in  the  possession  of  Troutman,  and  before  he  examined  it 
or  made  the  indorsement  his  attention  was  called  to  the 
fact  that  it  was  by  its  terms  made  payable  to  the  bank. 
After  making  the  indorsement  he  handed  the  note  back  to 
Troutman  and  could  not  recall  that  he  had  seen  the  note  at 
any  other  time,  either  before  or  since.  The  bank  never 
paid  any  consideration  to  any  one  for  the  note,  and  it  was 
never  'delivered  to  or  the  property  of  the  bank,  and  was 
only  in  the  hands  of  the  witness  for  the  purpose  of  writing 
the  indorsement  made  at  the  request  of  Troutman.  The 
amount  recoverable  as  attorneys'  fees  was  agreed  upon,  and 
this  was  substantially  all  the  evidence  given  in  the  case. 

Appellant  insists  that  all  the  material  and  necessary 
allegations  of  the  complaint  are  not  proved,  and  that  the 
decision  of  the  court  is  not  sustained  by  the  evidence. 

The  note  upon  its  face  is  not  payable  to  the  appellee,  but 

is  payable  to  the  order  of  a  third  party,  and,  in  an  action 

upon  such  an  instrument,  it  is  incumbent  upon  the 

1.  plaintiff  to  allege  facts  in  the  complaint  showing  his 
title  or  right  to  maintain  the  action.    CarsJeaddon  v. 

Pine  (1900),  154  Ind.  410;  Keller  v.  Williams  (1875), 
49  Ind.  504;  Nelson  v.  Johnson  (1862),  18  Ind.  329; 
Stowe  V.  Weir  (1860),  15  Ind.  341;  Barcus  v.  Evans 
(1860),  14  Ind.  381;  Montague  v.  Reineger  (1861),  11 
Iowa  503. 

This  requirement  is  met  with  the  averment  that,  by  mis- 
take and  inadvertence  in  drafting,  the  note  was  made  pay- 
able to  the  bank,  instead  of  Troutman,  the  payee 

2.  intended,  and  by  Troutman  was  indorsed  to  appel- 
lee.   Under  these  averments  the  City  National  Bank 

never  acquired  any  interest  in  the  note,  and  waa  not  an 
assignor  within  the  meaning  of  that  term  as  used 

3.  in  §277  Bums  1901,  §276  R.  S.  1881,  and,  even 
in  the  absence  of  the  indorsement  by  it  shown  in 
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the  complaint,  would  not  have  been  a  necessary  party  to 
the  action.    Smith  v.  Walker  (1893),  7  Ind.  App. 

4.  614;  Rhyan  v.  Dunnigan   (1881),  76  Ind.   178, 
180;  Meeker  v.  Shanks  (1887),  112  Ind.  207,  211. 

The  indorsement  by  the  bank  passed  no  right  or  title  in  or 
to  the  paper  not  already  vested  in  the  holder.  The  mani- 
fest theory  of  the  complaint  is  that  Troutman,  through 
whom  appellee  derived  title,  was  the  real  payee  intended 
at  the  time  the  note  was  executed ;  that  he  did  not  acquire 
his  title  by  indorsement  or  delivery,  but  that  the  note  was 
executed  to  him  directly,  and  that  another  name,  not  a 
mere  trade  name  of  his,  but  the  name  of  a  third  party,  was 
written  therein  as  payee  by  mistake  and  inadvertence.  It 
is  a  general  rule  of  pleading  that  a  plaintiff  must 

5.  succeed,    if   at   all,   upon   the   case   made   by   his 
complaint,     and     his     evidence    must    prove    his 

case  upon  the  theory  pleaded  in  the  complaint  or  he  will 
fail.  Terre  Haute,  etc.,  R.  Co.  v.  McCorkle  (1895),  140 
Ind.  613;  Holderman  v.  Miller  (1885),  102  Ind.  356; 
Leeds  v.  City  of  Richmond  (1885),  102  Ind.  372. 

The  rule  more  particularly  stated  and  applied  is  to  the 

effect    that,    when    an    action    is    brought    upon    a    note 

or  other  chose  in  action,  the  specific  title  alleged 

6.  must  be  proved  as  laid,  the  same  as  if  the  action 
were  brought  for  the  recovery  of  real  estate.  In- 
dianapolis, etc.,  R.  Co.  V.  Center  Tp.  (1895),  143  Ind.  63, 
70;  Smelser  v.  Wayne,  etc..  Turnpike  Co.  (1882),  82  Ind. 
417;  Morgan  v.  Smith,  etc..  Organ  Co.  (1880),  73  Ind. 
179;  Wallace  v.  Reed  (1880),  70  Ind.  263;  Jackson  Tp. 
V.  Barnes  (1876),  55  Ind.  136;  Smith  v.  Walker,  supra. 

The  contested  question  for  decision  is  whether  there  is 
any  evidence  to  sustain  the  allegation  that  the  instrument 
in  suit  was  executed  by  the  makers  to  John  F.  Troutman, 
and,  by  mistake  and  inadvertence  in  drafting,  his  name  was 
omitted  and  another  inserted  as  payee.  Appellee's  counsel 
contend  that  proof  of  the  genuineness  of  O'DonnelFs  signa- 
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ture,  together  with  possession  of  the  paper  by  Troutman 
two  or  three  years  after  its  date,  and  a  denial  by  the  City 
National  Bank,  the  nominal  payee,  that  the  note  was  never 
executed  to  it,  warrants  and  sustains  the  finding  in  his 
favor. 

The  delivery  of  an  instrument  is  a  material  element  in 

its  execution,  and  when  execution  is  denied  a  delivery  of 

the  writing  must  be  proved,  as  well  as  the  signatures 

7.  of  the  parties  disputing  its  validity.    In  the  case  of 
Purviance  v.  Jones  (1889),  120  Ind.  162,  16  Am. 

St.  319,  Judge  Mitchell,  speaking  of  the  delivery  of  a  note, 
very  aptly  said:  "To  constitute  a  delivery  it  must  appear 
that  the  maker,  in  some  way,  evinced  an  intention  to  make 
it  an  enforceable  obligation  against  himself,  according  to 
its  terms,  by  surrendering  control  over  it,  and  intentionally 
placing  it  under  the  power  of  the  payee,  or  of  some  third 
person  for  his  use."  Appellee  relies  upon  the  following 
cases  to  justify  the  inference  of  delivery  from  the  facts 
proved:  BrooJcs  v.  Allen  (1878),  62  Ind.  401;  Taylor  v. 
Gay  (1842),  6  Blackf.  150;  Stayner  v.  Joyce  (1889),  120 
Ind.  99;  Oreenv.  Beckner  (1891),  3  Ind.  App.  39;  Oarri- 
gus  V.  Home,  etc.,  Soc.  (1891),  3  Ind.  App.  91,  50  Am.  St 
262;  Talbott  v.  Hedge  (1892),  5  Ind.  App.  555;  Meeker 
V.  Shanks,  supra. 

The  case  of  Taylor  v.  Gay,  supra,  so  far  as  it  declares 
that  contracts  such  as  a  promissory  note  are  established  by 
their  production  by  the  plaintiff  and  proof  of  the  signature 
of  the  defendant  or  of  his  handwriting,  and  that  the  cere- 
mony of  delivery  does  not  attach  to  this  kind  of  contract, 
is  not  in  exact  accord  with  the  later  holdings  of  this  court. 
In  the  case  of  Purviance  v.  Jones,  supra,  speaking  to  this 
point.  Judge  Mitchell  said:  "The  acts  which  consummate 
the  delivery  of  a  promissory  note  are  not  essentially 

8.  different  from  those  required  to  complete  the  execu- 
tion of  a  deed.     Act  and  intention  are  the  two  ele- 
ments essential  to  the  delivery  of  a  deed,  which  is  ordi- 


Digitized  by 


Google 


NOVEMBER  TERM,  1906.  693 

Digan  v,  Mandel — 167  Ind.  586. 

narily  effected  by  the  simple  manual  transfer  of  possession 
from  the  grantor  to  the  grantee  with  the  intention  of  pass- 
ing the  title  and  relinquishing  all  power  and  control  over 
the  instrument,  itself.  The  final  test  is,  did  the  maker  do 
such  adts  in  reference  to  the  deed,  or  other  instrument,  as 
evidence  an  unmistakable  intention  to  give  it  effect  and 
operation,  according  to  its  terms,  and  to  relinquish  all 
power  and  control  over  it  in  favor  of  the  grantee  or  ob- 
ligee." See,  also,  Palmer  v.  Poor  (1889),  121  Ind.  135, 
139,  6  L.  R.  A.  469,  and  cases  cited. 

The  cases  of  Stayner  v.  Joyce,  supra,  Talbott  v.  Hedge, 
supra,  and  Green  v.  Bechner,  supra,  merely  hold  that  pos- 
session by  the  plaintiff  and  proof  of  defendant's 
9.     signature  authorize  the  introduction  of  the  note  in 
evidence.     This  holding  is  unquestionably  correct, 
as  was  said  also  in  the  case  of  Kusler  v.  Crofoot  (1881),  78 
Ind,  597.    The  order  of  proof  is  not  material,  and  the  in- 
troduction of  the  note  may  be  followed  by  proof  of  its 
delivery.  The  case  of  Meeker  v.  Shanks,  supra,  while  some- 
what similar  in  facts,  is  but  remotely  in  point  as  an  author- 
ity upon  the  question  in  controversy  in  this  case.     The 
plaintiff  in  that  case  declared  upon  a  title  derived  through 
an  indorser,  and  no  question  of  the  sufiiciency  of  the  evi- 
dence was  involved. 

In  the  case  of  Brooks  v.  Allen,  supra,  the  real  dispute 
was  not  as  to  the  genuineness  of  the  signature  or  the  deliv- 
ery of  the  note,  but  concerning  an  alleged  alteration 
10.     made  after  the  signing  and  delivery  of  the  paper, 
and  the  court  correctly  held  that  the  burden  of  show- 
ing such  alteration  under  the  issues  was  upon  the  defend- 
ant, and,  in  the  absence  of  any  indication  of  the  alleged 
alteration  on  the  face  of  the  note,  or  other  evidence  of  the 
fact,  the  plaintiff  would  be  entitled  to  recover.     In  that 
case,  and  also  in  the  case  of  Garrigus  v.  Home,  etc.,  8oc,, 
supra,  the  declaration  of  law,  that  possession  of  a  note  will 
raise  a  presumption  of  delivery,  was  made  with  reference 
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to  notes  in  the  possession  of  the  payee  therein  named.  We 
are  not  required  to  pass  upon  that  question  in  this  case. 

The  plea  of  non  est  factum  was  filed  by   appellant, 

but,   under   the   provisions   of   §2479    Burns   1901,   Acts 

1883,  p.  151,  §11,  no  such  answer  was  necessary  to 

11.  impose  upon  appellee  the  burden  of  proving  the 
execution  of  the  instrument  sued  upon,  and  of  the 

assignments  of  the  same.  Riser  v.  Snoddy  (1856),  7  Ind. 
442,  65  Am.  Dec.  740;  Mdhon  v.  Sawyer  (1862),  18  Ind. 
73;  Bamett  v.  Cabinet  Makers  Union  (1867),  28  Ind. 
254;  Cawoods  v.  Lee  (1869),  32  Ind.  44;  Estate  vf  Wells 
V.  Wells  (1880),  71  Ind.  509. 

We  have  already  shown  that  the  averments  in  the  com- 
plaint, that  appellee's  assignor,  Troutman,  was  the  payee 
intended,  and  that  a  mistake  occurred  in  drafting 

12.  the  note  by  which  another  name  was  inserted  as 
such  payee,  were  material  and  necessary  to  show 

appellee's  true  title.  Construing  the  complaint  as  we  do, 
this  case  comes  within  the  rule  announced  in  Leaphardt  v. 
Sloan  (1840),  5  Blackf.  278,  declared  in  the  following 
words:  "If  a  promise  be  made  to  a  person  by  a  wrong 
name  the  promisee  may  sue  upon  that  promise  in  his  right 
name,  and  aver  himself  to  be  the  person  intended.  And  a 
plaintiflF  suing  upon  a  promissory  note,  which  purports  to 
be  payable  to  a  person  of  a  different  name,  may  show  by 
evidence  that  he  was  the  person  intended."  In  the  case  of 
McKinney  v.  Harter  (1845),  7  Blackf.  385,  Judge  Black- 
ford, in  discussing  a  similar  question,  said:  "The  allega- 
tion amounts  to  an  averment,  that  the  defendant  made  the 
due  bill  to  the  plaintiff  by  the  name  mentioned  in  it  The 
instrument  offered  in  evidence  agreed  with  the  description 
in  the  declaration,  and  was  admissible.  The  plaintiff,  how- 
ever, could  not  recover  without  other  evidence  besides  the 
due  bill.  It  was  necessary  for  him'  to  prove  that,  by  the 
words  in  the  due  bill  'the  estate  of  Thomas  Eager,  de- 
ceased,^ the  plaintiff  was  the  party  intended.     But  he  had 
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a  right  to  introduce  the  due  bill,  previously  to  offering  any 
other  evidence."  See,  also,  Rhyan  v.  Dunnigan  (1881), 
76  Ind.  178. 

Appellee  relies  wholly  upon  the  inference  to  be  drawn 
from  possession  of  the  paper  by  Troutman  to  establish  the 

requisite  delivery.     As  pertinent  to  this  feature  of 
18.     the  case  we  quote  from  the  well-considered  case  of 

Sears  v.  Ddy  (1903),  43  Ore.  346,  73  Pac.  5:  "In 
an  action  upon  a  promissory  note,  where  its  execution  is 
denied  by  the  defendant,  there  is  no  presumption  that  it 
has  been  regularly  executed.  In  such  case  the  plaintiff 
must  establish  the  fact  that  it  is  the  note  of  the  defendant, 
and  on  this  proposition  he  has  the  burden  of  proof  through- 
out. *  *  *  In  case  an  instrument  in  form  a  promissory 
note  is  shown  or  admitted  to  have  been  executed,  certain 
presumptions  will  attach  to  it  in  the  hands  of  the  holder, 
such  as  that  it  was  made  for  a  valuable  consideration,  reg- 
ularly indorsed  for  value  before  maturity,  is  truly  dated 
and  the  like ;  ♦  *  *  and,  in  an  action  thereon  between 
the.  immediate  parties,  the  onus  is  upon  the  defendant  to 
establish  any  aflBrmative  defense.  *  *  ♦  But,  where  the 
making  of  the  note  is  the  point  in  issue,  no  presumption 
can  attach  until  its  execution  is  shown.  A  promissory  note 
is  a  promise  in  writing  to  pay  to  a  person  therein  named  a 
certain  sum  of  money  at  a  specified  time.  Until  the  fact 
of  the  signing  and  delivery  by  the  defendant,  or  by  his 
authority,  is  established,  there  is  no  promissory  note,  and 
nothing  to  which  a  presumption  can  attach."  We  quote 
with  approval  from  the  opinion  in  the  case  of  Chenot  v. 
Lefevre  (1846),  8  HI.  637,  641,  as  peculiarly  applicable 
to  this  case,  the  following  language:  "The  defendant  re- 
quested the  court  to  give  two  instructions  *  *  *  as  fol- 
lows :  If  the  jury  believe  from  the  evidence,  that  the  notes 
offered  in  evidence  are  payable  to  a  person  of  a  different 
name  from  that  of  the  plaintiff,  and  that  there  was  no  testi- 
mony before  them  showing  that  the  plaintiff  was  the  person 


Digitized  by 


Google 


596  SUPKEME  COUKT  OF  INDIANA, 

Digan  v,  Mandel — 167  Ind.  586. 

intended,  they  must  find  for  the  defendant.  This  instruc- 
tion the  court  refused  to  give.  In  this  the  court  erred. 
Where  a  note  is  given  to  a  person  by  a  name  other  than  his 
real  name,  he  may  aver  in  the  declaration  that  the  note 
was  given  to  him  by  the  name  as  specified  in  the  note ;  but 
then  it  is  necessary  to  prove  to  the  satisfaction  of  the  jury, 
that  he  was  the  person  intended  as  payee.  That  is  an 
allegation  that  requires  to  be  established  by  the  proof  as 
much  as  any  other  material  allegation  in  the  declaration, 
and  is  not  established  by  the  mere  fact  that  the  plaintiif 
has  possession  of  the  note.  It  is  probable  that  where  the 
initial  of  the  given  name  is  only  given  in  the  note,  that  the 
bare  possession  of  the  note  would  be  sufficient  to  entitle 
him  to  recover,  where  there  was  no  suspicion  otherwise  in 
the  case;  but  where  the  name  is  another  than  that  of  the 
plaintiflF,  extraneous  evidence  of  the  identity  must  be  pro- 
duced." In  the  case  of  Stowe  v.  Weir  (1860),  15  Ind. 
341,  this  court  said :  "A  party  cannot  be  permitted  to  rely 
upon  a  mere  possession  to  establish  title  to  a  promissory 
note,  while  his  pleadings  aver  a  transfer  in  writing."  In 
the  case  of  Smith  v.  Walker  (1893),  7  Ind.  App.  614,  the 
complaint  averred  that  the  note  in  suit  was  executed  to  the 
appellee  Walker,  but  by  mistake  and  inadvertence  the  name 
of  C.  C.  Smith  was  written  therein  as  payee,  and  the  court 
said :  "It  was  incumbent  on  appellee  to  prove  on  the  trial 
the  facts  alleged  in  the  complaint.  If  he  had  failed  to 
establish  the  alleged  mistake,  as  charged  (or,  perhaps,  if 
it  had  appeared  that  Smith  ever,  at  any  time,  had  any 
interest  in  the  note),  there  would  have  been  a  fatal  vari- 
ance between  the  pleading  and  the  proof." 

We  have  referred  to  and  quoted  from  various  decisions 
of  this  court  relating  to  the  subject  under  consideration, 
for  the  purpose  of  exhibiting  the  process  by  which  our  con- 
clusion was  reached.  The  possession  of  the  paper  by  Trout- 
man  shown,  payable  as  it  was  to  the  City  National  Bank, 
conceding  the  signature  of  appellant's  decedent  to  be  genu- 
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ine,  aflFords  no  basis  for  the  inference  that  the  note  was 
fully  executed  by  delivery.  Appellee  relies  upon  the  gen- 
eral principle  that  possession  is  prima  facie  evidence  of 
title,  to  establish  the  delivery.  The  general  doctrine  as 
applied  to  contentions  over  the  title  to  existing  articles  of 
property  is  well  established.  If  the  dispute  here  concerned 
only  the  title  to  the  paper  irrespective  of  the  writing  upon 
it,  the  possession  of  Troutman  and  his  assignee  might  give 
color  of  title  and  create  a  presumption  of  ownership.  De- 
livery involves  both  an  act  and  an  intention,  and  where  the 
contest  is  waged  with  respect  to  the  act  and  purpose  neces- 
sary to  create  the  article,  and  give  it  existence  and  legal 
force,  there  can  be  no  presumption  of  law  or  foundation 
for  an  inference  of  fact  in  favor  of  one  not  in  terms  a  party 
to  the  disputed  instrument.  It  was  incumbent  on  appellee 
to  prove  delivery,  or  to  prove  such  facts  as  warranted  the 
inference  of  delivery  by  the  trial  court  In  this  respect 
there  is  a  failure  of  evidence. 

Appellee  was  required,  under  the  issues,  to  prove  also 

that  the  name  of  the  City  National  Bank  was  inserted  in 

the  paper  by  mistake,  and  that  Troutman  was  the 

14.  payee  intended  by  the  makers.  The  indorsement 
by  the  bank  and  the  testimony  of  its  president  as 
given  had  no  tendency  to  prove  such  fact  It  was  clearly 
shown  that  the  bank  knew  nothing  as  to  the  intention  of 
the  parties  at  the  time  of  signing  the  paper,  and  at  no  time 
had  any  interest  in  the  alleged  note,  and  so  could  not  and 
did  not  attempt  to  confer  any  right  with  regard  to  it  upon 
Troutman.  The  only  relevant  presumption  of  law  attach- 
ing to  a  writing  fully  executed  is  that  it  contains  and  cor- 
rectly expresses  the  intention  of  the  parties  to  the  same. 
This  presumption  may  be  rebutted  by  an  allegation  and 
proof  of  a  mistake.  If,  then,  any  inference  upon  the  sub- 
ject of  intent  could  be  drawn  from  this  writing,  in  the 
absence  of  extrinsic  evidence,  it  would  be  that  the  signers 
intentionally  inserted  the  name  of  the  City  National  Bank 
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as  payee,  and  that  there  was  no  mistake  in  drafting  the  in- 
strument In  our  opinion  the  evidence  fails,  in  the  respects 
indicated,  to  support  the  decision  of  the  trial  court,  and  a 
new  trial  must  be  awarded. 

The  judgment  is  reversed,  with  directions  to  sustain  ap- 
pellant's motion  for  a  new  trial,  and  for  further  proceed- 
ings. 


Indianapolis  Traction  &  Terminal  Company 
V.  Klentschy. 

[No.  20^67.     Filed  January  9,'  1907.] 

1.  Trial. — Verdiet. — General. — Import  of. — ^A  general  verdict 
for  plaintiff  is  a  findinfi^  that  the  material  allegations  of  the 
complaint  are'true.    p.  600. 

2.  Appeal  and  ERBOK.—Weighing  Evidence.— The  Supreme 
Court  can  disturb  a  judgment  on  the  ground  of  insufficiency  of 
the  evidence,  only  where  there  is  a  total  faUure  of  the  evidence 
to  support  some  material  point  of  the  case.    p.  600. 

3.  Street  Raiiaoads. — Carriers. — Gratuitotia  Carriage. — Invita- 
tion.— ^Where  an  officer  of  a  street  railroad  company,  on  behalf 
of  such  company,  invited  a  visiting  order,  composed  of  women 
of  whom  plaintiff  was  one,  to  take  a  free  trolley  ride  on  one  of 
such  company's  cars,  the  acceptance  of  such  invitation  by 
taking  passage  on  the  car  constituted  the  plaintiff  a  pas- 
senger,   p.  600. 

4.  Same.  —  Carriers. — Gratuitous  Carriage. — Negligence^ — Lia- 
bility.— Carriers  are  liable  to  pass^igers  for  negligence  result- 
ing in  damage,  though  the  carriage  is  gratuitous,    p.  601. 

5.  Carriers.  —  Gratuitous  Carriage. — Negligence. — Contracts. — 
Carriers  may  contract  against  liability  for  n^ligence  in  the 
gratuitous  carriage  of  passengers,    p.  601. 

From  Hamilton  Circuit  Court ;  Samuel  R.  Artman,  Spe- 
cial Judge. 

Action  by  Mary  Klentschy  against  the  Indianapolis 
Traction  &  Terminal  Company.  From  a  judgment  on 
a   verdict   for   plaintiff   for   $1,000,   defendant   appeals. 
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Transferred  from  Appellate  Court  under  §1337u  Bums 
1901,  Acts  1901,  p.  690.    Affirmed. 

F.  Winter,  WUliam  8.  Christian  and  W.  H.  Latta,  for 
appellant 

Boan  &  Orbison  and  Neal  £  Beats ,  for  appellee.  • 

Monks,  J. — Appellee  brought  this  action  to  recover  dam- 
ages for  personal'  injuries  alleged  to  have  been  caused  by 
the  negligence  of  appellant  while  she  was  a  passenger  upon 
one  of  its  cars.  A  trial  of  said  cause  resulted  in  a  verdict, 
and,  over,  a  motion  for  a  new  trial,  a  judgment  in  favor  of 
appellee. 

The  errors  assigned  and  not  waived  call  in  question  the 
action  of  the  court  in  overruling  appellant's  motion  for  a 
new  trial.  The  causes  assigned  for  a  new  trial  and  urged 
in  this  court  as  grounds  for  reversal  of  the  judgment  are : 
"(1)  The  verdict  of  the  jury  is  not  sustained  by  suflScient 
evidence;  (2)  the  verdict  of  the  jury  is  contrary  to  law; 
(3)  the  court  erred  in  refusing  to  instruct  the  jury  to  re- 
turn a  verdict  for  the  defendant." 

It  is  alleged  in  the  complaint,  in  substance,  that  appel- 
lant is  a  common  carrier  of  passengers  for  hire,  and 
operates  and  controls  a  line  of  street  railroad  in  the  city  of 
Indianapolis ;  that  on  May  14,  1903,  appellee  was  invited 
with  other  ladies  to  take  passage  on  one  of  defendant's 
cars,  which  ran  in  and  along  Central  avenue ;  that  she  was 
given  passage  upon  said  car  because  she  was  a  member  of 
the  National  Council  of  Eoyal  Neighbors  of  America, 
which  was  then  visiting  the  city  of  Indianapolis ;  that  she 
took  passage  upon  a  car  owned,  controlled,  and  operated  by 
appellant,  and  was  riding  as  a  gratuitous  passenger  on  said 
car ;  that  while  so  riding,  appellant  carelessly,  negligently, 
and  without  warning  ran  said  car  upon  which  appellee  was 
riding  into  the  rear  end  of  another  car  of  appellant  upon 
the  same  line,  thereby  throwing  appellee  backward  against 
the  rear  end  of  said  car  and  on  the  floor,  thereby  inflicting 
deep,  lasting,  severe,   and  permanent  injuries  upon  her 
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person,  etc. ;  that  said  injuries  were  caused  solely  by  the 
negligence  of  appellant  as  aforesaid  in  causing  said  cars 
to  collide. 

Appellant  insists  that  under  the  evidence  in  this  case  the 
relation-  of  carrier  and   passenger  did  not  exist  between 

appellant  and  appellee  at  the  time  she  was  injured, 
1.     and  that  appellant  did  not  owe  her  any  duty  at  said 

time,  and  the  motormen  and  conductors  whose  negli- 
gence caused  the  injury  of  appellee  were  at  the  time 
servants  of  the  Royal  Neighbors,  and  that  appellant  was 
not  responsible  for  their  negligence.  The  general  verdict  for 
appellee  necessarily  found  that  appellant  had  the  control  of 
said  cars,  conductors,  and  motormen,  and  ran  and  operated 
said  cars  through  its  said  servants,  and  that  said  society  of 
Royal  Neighbors  did  not  control  said  servants  or  manage 
or  operate  said  cars,  and  that  appellee  was  a  gratuitous 
passenger  on  one  of  said  cars  and  was  injured  by  the  negli- 
gence of  the  employes  of  appellant  as  alleged  in  the  com- 
plaint. 

It  is  settled  that  this  court  will  not  disturb  the  verdict 
of  a  jury  merely  on  the  weight  of  the  evidence.    It  is  only 

when  there  is  no  evidence  on  one  or  more  material 
•2.     points  that  this  court  can  interfere  on  the  ground 

of  the  insufficiency  of  the  evidence.  Cleveland,  etc., 
R.  Co.  V.  Stewart  (1903),  161  Ind.  242,  244-246;  Mc 
Carty  v.  State  (1891),  127  Ind.  223,  and  cases  cited. 

It  appeared  from  the  evidence  that  on  May  14,  1903,  the 
order  of  Royal  Neighbors,  composed  of  women,  was  holding 

a  national  convention  in  the  city  of  Indianapolis, 
3.     appellee  being  in  attendance.     A  committee  of  said 

society  solicited  a  donation  from  appellant,  and 
were  informed  by  one  of  its  officers  that  it  could  not  make 
a  donation,  but  would  give  a  free  trolley  ride  to  the  mem- 
bers of  said  society  attending  the  convention  and  furnish 
them  street  cars  for  that  j)urpose.  The  committee  caused 
an  invitation  to  be  given  to  the  delegates,   and   a  large 
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number  of  them,  including  appellee,  availed  themselves 
of  the  invitation  and  boarded  the  cars  for  a  ride  through 
the  city.  During  the  progress  of  the  ride  a  collision  oc- 
curred between  two  of  the  cars,  by  reason  of  which  appellee 
was  injured.  The  three  cars  were  in  charge  of  the  regular 
conductors  and  motormen  of  appellant,  and  appellant  run 
and  operated  said  cars  through  said  employes. 

The  invitation  was  authorized  by  the  appellant's  oflScer 
and  was  the  invitation  of  appellant,  and,  when  appellee, 
one  of  the  persons  so  invited,  took  passage  on  one  of  said 
cars,  she  was  a  passenger,  and  the  relation  of  carrier  and 
passenger  existed  between  appellant  and  appellee. 

A  passenger  who  is  carried  gratuitously  by  a  common 

carrier  is  as  much  a  passenger  as  if  he  were  paying  full 

fare,  and  the  mere  fact  that  he  is  carried  gratu- 

4.  itously  will  not  of  itself  deprive  him  of  his  right 
of  action  if  injured  by  the  negligence  of  the  carrier. 

Mussel  V.  Pittsburgh,  etc.,  R.  Co.  (1901),  157  Ind.  305, 
312,  313,  55  L.  R.  A.  253,  87  Am.  St.  214,  and  cases  cited; 
2  Hutchinson,  Carriers  (3d  ed.),  §§1021,  1022;  5  Am. 
and  Eng.  Ency.  Law  (2d  ed.),  507,  508;  6  Cyc.  Law  and 
Proc.,  544. 

True,  when  a  passenger  who  is  carried  gratuitously — 
that  is,  as  a  favor,  and  without  any  compensation  or  ad- 
vantage to  the  carrier^ — the  carrier  may  lawfully 

5.  contract  with  him  that  he  will  take  upon  himself 
all  risk  of  personal  injury  from  the  negligence  of 

the  agents  and  servants  of  the  carrier  for  which  the  carrier 
would  otherwise  be  liable.  6  Cyc.  Law  and  Proc,  579 ;  2 
Hutchinson,  Carriers  (3d  ed.),  §1075;  Payne  v.  Terre 
Haute,  etc.,  R.  Co.  (1902),  157  Ind.  616,  56  L.  R.  A.  472, 
and  cases  cited. 

There  is  no  claim  in  this  case  that  appellee  entered  into 
any  such  contract  with  appellant,  or  that  she  was  carried 
by  appellant  subject  to  any  such  condition  or  stipulation. 
A  judgment  in  favor  of  a  member  of  the  Royal  Neighbors 
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for  injury  received  in  the  same  collision  was  sustained  by 
the  United  States  Circuit  Court  of  Appeals,  in  Indianapo- 
lis Traction,  etc.,  Co.  v.  Laivson  (1906),  143  Fed.  834. 
Judgment  affirmed. 


Whitesell  et  al.  v.  Striceler  et  al. 

[No.  20,937.    Filed  October  9,  1906.    Rehearing  denied  January 

9,  1907.] 

1.  Appeal  and  Error. — Exceptions. — When  Several. — ^An  entry 
showing  that  the  "court  overrules  the  separate  demurrer  by 
each  of  the  defendants  to  the  amended  complaint,  *  *  *  to 
which  ruling  of  the  court  the  defendants  except,"  which  oitry 
was  made  pursuant  to  a  ruling  upon  a  demurrer  in  form:  the 
defendants  "each  separately  and  severally  demurs  to  plaintiff's 
complaint,"  etc.,  shows  a  several  and  not  a  joint  exception  by 
the  defendants.  Noonan  v.  Bell,  159  Ind.  829,  and  Southern 
Ind.  R.  Co.  V.  HarreU,  161  Ind.  689,  overruled,    p.  606. 

2.  PIjBADING. — Demurrers. — Joinder  of  Parties  in, — Parties  may 
join  in  a  single  demurrer,  whether  the  demurrer  be  joint  or 
several,    p.  607. 

8.  Same.  —  Demurrers. — Exceptions. — How  Construed. — Excep- 
tions, apparently  joint,  will  be  construed  in  connection  with  the 
pleadings  or  motions  upon  which  they  are  based,  and  if  such 
pleadings  or  motions  are  several,  such  exceptions  will  be  con- 
sidered several,    p.  608. 

4.  Appeal  and  Error. — Purpose. — Assignment  of  Errors. — The 
purpose  of  an  appeal  is  to  present  to  the  appellate  court  for 
review  the  precise  questions  ruled  on  by  the  trial  court,  the 
assignment  of  errors  being  the  complaint  on  appeal,    p.  608. 

5.  Same. — Exceptions. — Assignment  of  Errors. — Several  assign- 
ments of  errors  on  appeal  present  no  questions  where  founded 
on  a  joint  exception;  and  joint  assignments  present  no  ques- 
tions where  founded  on  several  exceptions,    p.  609. 

6.  Same. — Trial  Procedure. — Construction. — Strict  construction 
of  the  rules  of  procedure  is  ordinarily  applied  to  determine  the 
questions  ruled  upon  by  the  trial  court,  but  where  two  or  more 
parties  join  in  the  same  pleadings  a  liberal  construction  pre- 
vails to  determine  the  rights  of  the  parties  therein,    p.  609. 
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7.  Pleading. — Exceptions. — Presumptione, — ^The  presumption  is 
that  exceptions  tak^i  by  a  party  on  the  trial  were  intended  to 
be  effectual  in  presenting  the  same  questions  on  appeal,    p.  669. 

8.  Descent  and  Distribution.— Z7«cedente'  Estates. — Widows. — 
Liberal  Policy  towards. — The  policy  of  the  law  of  this  State 
is  to  deal  liberally  with  the  widow  in  the  distribution  of  the 
husband's  estate,    p.  610. 

9.  Wills. — Widov^s  Election. — Decedents'  Estates. — ^A  widow 
has  the  right,  free  from  any  misrepresentation,  concealment, 
suppression  of  facts,  or  appeals  to  duty,  to  make  her  election 
whether  to  take  under  her  husband's  will.  •  p.  610. 

10.  Same. — Widow's  Election. — Time  for. — ^Under  {2666  Bums 
1901,  Acts  1885,  p.  289,  a  widow  has  one  year  from  the  admis- 
sion of  her  husband's  will  to  probate,  to  dect  whether  she  will 
take  thereunder,    p.  610. 

11.  Same. — Widow's  Election. — Duty  of  Courts  Concerning. — 
Courts  will  carefully  scrutinize  all  outside  influences  brought 
to  bear  on  a  widow  in  order  to  induce  her  to  make  her  election 
whether  she  will  abide  by,  or  reject,  the  provisions  for  her  in 
the  will  of  her  husband;  and  if  such  influences  were  harmful, 
the  courts  will  protect  the  widow,    p.  611. 

12.  Same. — Widow's  Election. — Fiduciaries. — Burden  of  Proof. — 
In  a  suit  by  a  widow  against  the  heirs  at  law  of  her  deceased 
husband  to  set  aside  her  election  not  to  take  under  her  hus- 
band's will,  the  burden  rests  upon  such  heirs  to  prove  that  such 
election  was  fair  and  equitable,  and  free  from  undue  influence, 
p.  612. 

18.  Pleading. — Complaint. — Wills. — Widow's  Election. — Setting 
Aside. — Fraud. — ^A  complaint  showing  that  the  plaintiff  was 
a  widow;  that  her  husband  had  given  her  by  his  will  all  of  his 
property;  that  her  daughter  and  daughter's  husband,  who  was 
a  practicing  attorney,  invited  her  to  their  house,  where  they, 
together  with  the  circuit  judge  whom  such  son-in-law  had  in- 
vited to  be  present,  induced  her  to  elect  to  renounce  the  pro- 
visions of  her  husband's  will  on  the  ground  that  he  had  not 
the  mental  capacity  sufllcient  to  execute  same,  states  a  cause 
of  action  for  setting  aside  such  election,    p.  612. 

14.  Wills. — Widow's  Election.-^etting  Aside—Fraud  of  Third 
Party. — That  the  fraud,  which  induced  a  widow's  election  to 
renounce  the  provisions  of  her  husband's  will,  was  that  of  a 
third  party  who  deceived  no  benefits  therefrom,  is  no  defense 
to  a  suit  to  set  aside  such  election,    p.  614. 

15.  Judgment.— i?e«  Judicata.— What  Questions  are.— A  Judg- 
ment  is  res  judicata  as  to  all  matters  litigated,  or  which,  under 
the  issues  formed,  might  have  been  litigated,    p.  615. 
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16.  Judgment.— i?e«  Judicata. — Parties  to  the  Issue. — Rights  of 
defendants  as  among  themselves  are  not  determined  in  an  action 
wherein  no  cross  pleadings  are  filed,  a  determination  of  such 
questions  as  to  the  plaintiff  being  insufficient  to  adjudicate 
their  rights  as  to  each  other,    p.  616. 

17.  Same. — Res  Judicata. — Parties. — Issues. — To  be  res  judicata, 
a  former  judgment  must  have  been  between  the  same  parties 
and  upon  the  same  issues,     p.  616. 

18.  Same. — Res  Judicata. — Wills. — Widou/'s  Elections-Setting 
Aside. — Decedents'  Estates. — Sales  to  Pay  Debts. — A  judg- 
ment in  a  suit  by  an  administrator,  against  the  widow  and 
other  heirs,  to  sell  his  decedent's  real  estate  to  pay  debts,  is  not 
res  judicata  in  a  subsequent  suit  by  such  widow  to  set  aside 
her  election  to  renounce  the  provisions  of  her  husband's  will, 
where  no  issues  were  formed  between  her  and  the  other  heirs 
in  such  former  suit.     p.  616. 

19.  Same. — Res  Judicata. — Partition. — Wills. — Widow's  Elec- 
tion.— Setting  Aside. — ^A  judgment  in  a  suit  for  partition 
brought  by  the  widow  and  three  other  heirs  against  a  fourth 
heir  of  decedent,  wherein  no  issues  were  formed  as  among  the 
plaintiffs,  is  not  res  judicata  as  to  a  subsequent  suit  by  plaintiff 
to  set  aside  her  election  to  renounce  the  provisions  of  her  hus- 
band's will.    p.  617. 

20.  Estoppel. — In  Pais. — Taking  Advantage  of  One's  Own 
Wrong. — Where  defendant  wrongfully  and  fraudulently  se- 
cured the  plaintiff  to  renounce  the  provisions  of  her  husband's 
will,  defendant's  purchase  of  the  devised  property  at  adminis- 
trator's sale  and  expenditure  of  money  thereon  to  the  knowl- 
edge of  plaintiff,  and  plaintiff's  conveyance  to  defendant  of  her 
one-third  interest  in  such  lands  in  consideration  of  care  and 
support,  do  not  estop  plaintiff  from  setting  aside  her  election 
to  renounce  the  provisions  of  the  will  and  assert  title  to  the 
proceeds  of  the  property  in  the  hands  of  the  administrator, 
p.  617. 

21.  Wills. — Widow's  Election. — Failure  to  Make. — Failure  by  a 
widow  to  file  her  election  to  accept  or  renounce  the  provisions 
of  her  husband's  will,  within  one  year  from  the  probate  there- 
of, constitutes  an  election  to  take  under  such  will.    p.  618. 

22.  Same. — Widow's  Election. — Rescission. — Limitation  of  Ac- 
tions. — A  widow's  rescission  of  an  election  to  take  under  her 
husband's  will,  in  the  absence  of  fraud,  must  be  made  within 
one  year  from  the  probate  of  such  will.    p.  618. 

23.  Same. — Widow's  Election. — Rescis8ion.^Limitation  of  Ao- 
tions. — A  suit  by  a  widow  to  rescind  her  fraudulently  procured 
election  to  take  under  the  law  instead  of  her  husband's  will,  may 
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be  maintained  at  any  time  within  the  six-year  statute  of  limita- 
tions,   p.  619. 

24.  Wills.  —  Widow's  Election.  —  Fraud.  —  Letches. — ^Where  de- 
fendant by  fraud  secured  her  aged  mother  to  renounce  the  pro- 
visions of  her  husband's  will,  a  suit  brought  before  the  final 
settlement  of  his  estate,  and  within  a  reasonable  time  after 
the  discovery  of  the  fraud  by  such  mother,  shows  a  sufficient 
excuse  for  such  delay,    p.  619. 

25.  Action. — Causes  of. — Concealment. — Fraud. — ^Acts  consti- 
tuting a  fraudulent  concealment  of  a  cause  of  action  may 
precede,  be  concurrent  with,  or  subsequent  to,  the  accruing  of 
such  cause,    p.  620. 

26.  Same. — Special  Judges. — Change  of  Venue. — Motion  to  Re- 
mand.— Waiver. — Where  a  special  Judge  in  a  cause  was  ap- 
pointed in  the  county  where  the  suit  was  brought,  and  defend- 
ant, on  a  change  of  venue  from  such  county,  closed  the  issues 
in  such  case,  he  thereby  waived  his  right  to  object  to  the  person 
or  to  the  regularity  of  the  appointment  of  such  special  judge, 
and  a  motion  to  remand  to  such  county  should  be  overruled, 
p.  620. 

27.  Costs.  —  Action.  —  Parties.  —  Statutes.  —  Wills. — Widovf's 
Election.— Rescission. — Under  §603  Bums  1901,  §594  R.  S. 
1881,  the  trial  court  has  the  right  to  tax  the  costs  of  a  suit 
to  rescind  a  widow's  election  to  renounce  the  provisions  of  her 
husband's  will,  against  the  particular  defendants  who  fraudu- 
lently secured  her  to  make  such  election,    p.  621. 

28.  Same. — Separate  Issues. — If  defendants  make  separate  is- 
sues in  a  suit,  the  trial  court  has  the  right  to  apportion  the 
costs  according  to  the  costs  made  on  such  issues,    p.  621. 

rrom  Hancock  Circuit  Court ;  Daniel  L.  Wilson,  Special 
Judge. 

Suit  by  Elizabeth  Strickler  against  Elmira  J.  Whitesell 
and  others.  From  a  decree  for  plaintiff,  defendants,  except 
one,  appeal.  Transferred  from  Appellate  Court  under 
subd.  2,  §1337]  Bums  1901,  Acts  1901,  p.  565,  §10.  Af- 
firmed. 

Samuel  C.  Whitesell,  Downing  &  Hough,  A.  C.  Linde- 
muth  and  Rabbins  &  Starr,  for  appellants. 

B.  F.  Mason  and  Thomas  J.  Study,  for  appellee  Eliza- 
beth Strickler. 


Digitized  by 


Google 


606  SUPREME  COURT  OF  INDIANA, 


Whitesell  v.  Strickler— 167  In<L  602. 

Hadley,  J. — ^Amos  Strickler  died  testate  in  Wayne 
county,  Indiana,  October  23,  1899.  He  executed  his  will 
on  March  10,  1889.  On  November  6,  1899,  the  will  was 
proved,  admitted  to  probate,  and  duly  recorded.  By  the 
terms  of  his  will,  after  providing  for  the  payment  of  all 
his  debts,  he  bequeathed  to  his  widow,  appellee  Elizabeth 
Strickler,  all  of  his  estate  both  real  and  personal.  The 
value  of  the  estate  thus  bequeathed  was  about  $10,000. 
Besides  his  widow,  he  left,  as  his  only  heirs,  the  defend- 
ants, Elmira  J.  Whitesell,  his  daughter,  Minos  Strickler, 
his  son,  and  Russell  Strickler,  his  grandson.  After  the 
probate  of  the  will,  the  widow  elected  to  renounce  the  will 
and  take  under  the  statute.  Appellant  Henry  0.  Starr  was 
thereupon  appointed  administrator  of  the  estate,  gave  bond, 
and  proceeded  to  the  settlement  of  his  trust,  and  has  con- 
verted all  of  the  estate,  both  real  and  personal,  into  cash, 
and  has  the  proceeds  thereof,  less  expenses,  etc.,  in  his  pos- 
session. The  widow,  who  was  the  plaintiff  below,  brought 
this  suit  to  set  aside  her  election  to  take  under  the  statute, 
to  the  end  that  she  might  take  under  the  wilL  She  bases 
her  right  to  maintain  the  suit  upon  the  false  and  fraudu- 
lent representations  made  by  the  appellees  Elmira  J. 
Whitesell  and  her  husband,  Samuel  C.  Whitesell,  and  the 
judge  of  the  Wayne  Circuit  Court  The  prayer  of  the  com- 
plaint is  that  appellee's  said  election  to  reject  the  will  and 
take  under  the  statute  be  canceled  and  set  aside,  and  that 
the  administrator  of  the  estate  be  ordered  and  directed  to 
pay  to  her  all  of  the  money  in  his  hands  after  the  payment 
of  debts  and  costs  of  administration. 

All  of  the  heirs  of  the  decedent,  the  administrator  of  the 

estate,  and  the  husband  of  Elmira  J.  were  made  parties 

defendant,  and  appeared  to  the  suit,  and  all  de- 

1.    murred  to  the  complaint.    The  demurrer  to  the  com- 
plaint, omitting  the  formal  parts  thereof  and  the 
names  of  the  demurring  parties,  is  in  the  following  words: 
^'Each  separately  and  severally  demurs  to  the  plaintiff's 
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complainty  and  for  cause  of  demurrer  says  that  said 
amended  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.''  The  record  shows  that  the  "court 
overrules  the  separate  demurrer  by  each  of  the  defendants 
to  the  amended  complaint,  *  *  *  to  which  ruling  of 
the  court  the  defendants  object  and  except."  All  of  the 
defendants  below,  except  Minos  O.  Strickler,  filed  answers. 
A  demurrer  was  addressed  to  each  affirmative .  paragraph 
and  each  of  said  demurrers  was  sustained.  All  of  the  de- 
fendants who  appeared  to  the  suit  thereupon  withdrew 
their  respective  answers  of  general  denial  and  elected  to 
stand  upon  the  affirmative  answers.  The  defendant  Minos 
O.  Strickler,  who  is  made  an  appellee  here,  was  duly  de- 
faulted. There  was  then  a  finding  and  judgment  for  the 
plaintifiF,  setting  aside  her  election  to  take  under  the  law. 
(1)  It  is  earnestly  contended  by  counsel  for  appellee 
that  under  the  exceptions  reserved  to  the  rulings  on  the 
demurrers  to  the  complaint,  and  the  several  assignments  of 
error  thereon,  no  question  upon  the  demurrers  is  presented 
for  decision,  because  the  record  discloses  separate  assign- 
ments of  error  based  upon  joint  exceptions.  The  assign- 
ments on  the  ruling  upon  the  demurrers  to  the  complaint, 
as  made,  are  separate  and  not  joint.  It  will  be  noticed 
from  the  above  quotation  from  the  record  that  the  excep- 
tion reserved  was,  as  termed,  'Tby  the  defendants."  From 
the  nature  of  the  proceedings  up  to  this  point,  we  think  it 
is  misleading  and  improper  to  construe  the  plural  pronoun 
employed  by  the  clerk  in  recording  the  minute,  as  charac- 
terizing the  act  of  the  defendants  as  being  joint. 

When  two  or  more  parties  desire  to  demur  separately 
to  the  same  pleading,  on  the  same  ground,  the  law  does  not 

require  each  to  file  a  separate  paper.    If  they  choose, 
2.     all  may  act  separately  in  demurring,  and  yet  unite 

in  the  same  paper,  provided  it  is  clearly  stated 
therein  that  they  act  severally  and  not  jointly. 
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The  demurrer  under  consideration,  after  setting  forth 
the  names  of  all  the  defendants  as  demurring  parties,  pro- 

ceedsy    "each    separately    and    severally    demurs 
8.     *    *     *     and  for  cause  of  demurrer  says/*  etc. 

Not  only  do  they  employ  the  distributive  word 
"each"  and  the  singular  verbs  "demurs'*  and  "says,"  but 
the  association  of  these  with  the  words  "separately"  and 
"severally"  make  it  too  plain  for  argument  that  the  paper 
was  intended  to  be,  and  in  fact  was,  the  several  demurrer 
of  each  of  the  defendants.  It  was  so  understood  by  the 
court,  for  the  record  goes  on,  "and  thereupon  the  court 
overrules  the  separate  demurrer  by  each  of  the  defendants 
to  the  complaint,  to  which  ruling  of  the  court  the  defend- 
ants except."  What  ruling  is  here  referred  to  as  reserved  ? 
Certainly  no  other  than  that  described  immediately  pre- 
ceding. It  could  have  been  no  other,  because  the  record 
shows  there  was  no  other  ruling  on  demurrer  to  the  com- 
plaint That  ruling,  though  a  separate  act,  and  in  a  sense 
in  gross,  is  as  clearly  distributive  in  eflFect  as  if  the  court 
had  repeated  and  announced  separately  the  ruling  against 
each  of  the  six  demurrants ;  and,  the  defendants  all  being 
severally,  though  in  the  same  way,  affected  by  the  ruling, 
we  see  no  reason  why  they  might  not  unite  in  reserving 
several  and  appropriate  exceptions.  Stamets  v.  Mitchenor 
(1906),  165  Ind.  672.  Furthermore,  under  these  facts, 
we  think  the  words  "defendants  except"  mean  the  iame  as 
if  the  clerk  had  written,  "each  of  the  defendants  excepts," 
which,  without  any  question,  should  be  construed  distrib- 
utively. 

An  appeal  is  allowed  by  the  statute  solely  for  the  cor- 
rection of  errors  of  the  trial  court    The  assignment  of  error 

is  termed  the  complaint  in  this  court,  and  must  be 
4.     consistent,  and  correctly  and  specifically  present  to 

the  court,  in  manner  and  form  as  presented  to  the 
lower    court,    the    particular    rulings    and    subject-matter 
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thereof,  as  shown  by  the  record  to  have  been  made  and 
excepted  to. 

As  a  joint  complaint  in  the  trial  court  must  be  good  as 

to  all  who  join  or  good  as  to  none,  so  a  joint  assignment 

to  be  sufficient  must  be  founded  upon  a   ruling 

5.  against  all,  and  which  must  be  erroneous  as  to  all, 
or  it  will  be  held  so  as  to  none.     Orton  v.  Tilden 

(1887),  110  Ind.  131,  and  cases  cited.  Likewise  a  separate 
assignment,  founded  upon  a  joint  ruling  against  one  or 
more  appellants,  presents  no  question  to  this  court  Oreen 
V.  Heston  (1900),  154  Ind.  127,  and  cases  cited.  It  is  the 
same  questions  that  were  ruled  upon  by  the  trial  court, 
presented  here  in  the  same  way,  that  are  reviewable  on 
appeal. 

In  identifying  the  question  appealed,  it  is  plain  that  the 

rules  of  procedure  should  be  strictly  construed,  in  fairness 

to  the  trial  court,  if  for  no  better  reason,  but,  as  in 

6.  this  case,  when  two  or  more  persons  desire  to  take 
the  same  step,  but  to  act  separately,  and  for  con- 
venience unite  in  presenting  one  paper,  and  the  court  by  a 
single  action  rules  against  all,  the  exceptions  to  the  ruling 
as  recorded  by  the  clerk  should  be  liberally  construed  with 
a  view  of  according  an  appropriate  exception  to  each  ex- 
ceptor. And  such  exception  should  be  allowed  unless 
clearly  incompatible  with  the  record. 

When  an  appellant  excepts  to  a  ruling  for  the  purpose  of 
presenting  it  to  a  court  of  review,  it  should  at  least  be  pre- 
sumed that  his  exception  was  intended  to  be  in  the 

7.  capacity  and  relation  that  would  make  it  effective. 
The  assignments  of  error  predicated  upon  the  ruling 

on  the  demurrers  to  the  complaint  are  several,  and  we  think 
the  same  are  supported  by  proper  exceptions  reserved  at 
the  trial.  Our  holdings  on  exceptions  reserved  to  rulings 
on  demurrer  to  the  complaint  in  Noonan  v.  BeU  (1902), 
159  Ind.  329,  and  Southern  Ind.  R.  Co.  v.  Harrell  (1904), 
161  Ind.  689,  63  L.  R  A.  460,  while  perhaps  the  logical 

Vol.  167—39 
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result  of  prior  rulings^  if  pressed  to  an  extreme,  appear  to 
us,  on  further  consideration,  as  too  restricted,  and  the  same 
arc  now  disapproved. 

(2)  Was  the  complaint  sufficient  ?  It  counts  upon  fraud 
and  undue  influence  of  the  defendants  Whitesell  and  White- 
sell  and  the  judge  of  the  Wayne  Circuit  Court,  whereby  the 
plaintiff  was  induced  to  renounce  the  provisions  made  for 
her  by  the  will  of  her  deceased  husband,  and  in  lieu  thereof 
accept  her  portion  of  her  husband's  estate  under  the  law. 

It  was  held  in  Gam  v.  Gam  (1893),  135  Ind.  687,  that 

the  policy  of  the  law  of  this  State  has  ever  been  to  deal 

liberally  with  widows  in  the  distribution  of  their 

8.  husbands'  estates.     In  harmony  with  this  doctrine' 
the  statute  guarantees  to  a  widow  the  right  of  election 

between  the  provisions  of  her  husband's  will  and  those' pro- 
vided by  the  statute,  and  the  right  to  make  the  same  under- 
standingly.    No  misrepresentation,  no  concealment  or  sup- 
pression of  the  facts,  no  appeal  to  family  duty  or 

9.  obligation,  will  be  allowed  by  the  court  to  thwart 
her  free  will,  and  prevent  her  from  arriving  at  an 

intelligent  decision.  As  was  said  in  the  case  of  Gam  v. 
Gam,  supra:  "Nothing  less  than  an  act  intelligently  done 
will  be  sufficient.  She  should  know,  and  if  she  does  not, 
she  should  be  informed,  of  the  relative  values  of  the  prop- 
erties between  which  she  is  empowered  to  choose ;  in  other 
words,  her  election  must  be  made  with  a  full  knowledge  of 
the  facts.  The  rule  applies  with  special  force  where  the 
widow  is  called  upon,  as  in  this  case,  to  make  her  election 
shortly  after  her  husband's  death." 

The  law  recognizes  the  tender  relation  of  husband  and 
wife,  and  the  usual  liberality  of  a  husband  when  he  under- 
takes by  will  to  make  provision  for  the  future  com- 
10.     fort  and  support  of  the  wife.     Responding  to  this 
sentiment,  the  statute  now  in  force — §2666  Bums 
1901,  Acts  1885,  p.  239 — ^is  so  constructed  that  a  widow 
will  be  held  to  have  chosen  under  the  will,  unless  within 
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-one  year  from  probate  she  shall  file  with  the  clerk  her 
solemn  declaration  of  election  to  take  under  the  law.  In 
other  words,  if  a  widow  is  passive  and  takes  no  action  at 
all  with  respect  to  her  election,  she  will  conclusively  be  pre- 
sumed to  be  content  with  the  will. 

It  is  a  well-kno^Ti  fact  that  a  wife  who  has  attained  to 
old  age  before  the  death  of  the  husband,  and  who  has  given 

her  life  to  domestic  duties,  and  had  little  or  no  ex- 
11.     perience  in  business  affairs,  or  in  ascertaining  the 

current  values  of  property,  when  suddenly  bereaved 
and  called  upon  to  choose  between  two  portions  of  the 
family  estate,  is,  in  most  instances,  as  helpless  as  a  minor, 
and  feels  wholly  incapable  of  acting  upon  her  own  judgment 
in  matters  of  importance.  In  such  emergencies  the  natural 
and  usual  resort  is  to  those  possessed  of  her  confidence,  and 
whom  she  believes  to  be  competent  and  interested  in  her 
welfare.  In  situations  like  this,  and(m  all  cases  where  tlie 
relations  in  life  are  such  that  influence  is  acquired  by  one 
and  confidence  reposed  by  another,  so  as  to  give  rise  to 
opportunity  for  imposition  or  undue  influence,  such  as  arise 
between  guardian  and  ward,  parent  and  child,  husband  and 
wife,  principal  and  agent,  and  the  like,  and  where  one  of 
the  parties,  by  reason  of  his  surroundings,  is  unable  to  treat 
with  the  other  upon  terms  of  equality,  courts  of  equity  will 
carefully  scrutinize  the  dealings  between  them  and  compel 
restoration  in  the  absence  of  absolute  fairness.  In  such  cases, 
says  Judge  Story,  the  one  subject  to  undue  influence  'Tias 
no  free  will,  but  stands  in  vinculis.  And  the  constant  rule 
in  equity  is,  that  where  a  party  is  not  a  free  agent  and  is 
not  equal  to  protecting  himself,  the  court  will  protect  him." 
1  Story,  Equity  (13th  ed.),  §239.  And  this  rule  in  equity 
is  not  confined  to  formal  relations,  such  as  those  alluded  to, 
but  extends  to  every  case  where  confidence  exists  on  one 
hand  and  influence  on  the  other,  "from  whatever  cause  they 
may  spring.";  M'Cormick  v.  Malin  (1841),  5  Blackf.  509, 
522 ;  Bvo'den  v.  Bvrdm  (1895),  141  Ind.  471,  476 ;  OulUy 
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V.  Jones  (1905),  164  Ind.  168;  Wheeler  v.  Smith  (1850), 
9  How.  55,  82,  13  L.  Ed.  44;  Bispham,  Prin.  of  Eq.  (7th 
ed.),  §232;  Kerr,  Fraud  and  Mistake  (2d  ed.),  166. 

The  rule  we  have  been  considering  does  not  deny  the 

power  of  the  parties  to  contract,  nor  denounce  all  dealings 

between  them  as  fraudulent,  but  in  every  such  case 

12.  it  rests  upon  the  superior,  or  party  who  has  taken 
the  benefit,  to  prove  that  the  transaction  was  in 

every  respect  fair  and  equitable,  and  the  free  consent  of  him 
subject  to  the  undue  influence.  See  above  authorities. 
Holt  V.  Agnew  (1880),  67  Ala.  360,  368;  Browne,  Parol 
Ev.,  §38. 

These  principles  embrace  the  substance  of  the  complaint. 

It  is  set  forth  that  the  plaintiff  is  an  old  woman,  ignorant 

of  the  law,  of  value,  of  business,  and  lacking  the 

13.  degree  of  mental  capacity  necessary  to  make  a  will ; 
that   Elmira   J.    Whitesell   is   her   daughter;   that 

Samuel  C.  Whitesell  is  Elmira's  husband,  a  skilful  lawyer, 
and  a  practicing  attorney  in  Wayne  county ;  that  by  the  pro- 
visions of  the  will  the  whole  estate  of  Amos  Strickler  was 
bequeathed  to  the  plaintiff ;  that  her  husband  requested  her 
to  accept  the  provisions  of  the  will,  and  she  desired  and 
intended  to  do  so;  that  within  a  few  days  after  the  death 
of  her  husband  and  the  probate  of  the  will,  to  wit,  within 
twelve  days  after  the  probate,  Samuel-  C.  and  Elmira 
Whitesell — ^to  enable  Elmira  to  inherit  a  large  portion  of 
her  father's  estate — ^repeatedly  represented  to  the  plaintiff 
that  the  will  of  Amos  Strickler  was  invalid  and  void  for 
unsoundness  of  mind  of  the  testator,  and  could  be  set  aside, 
and  further  represented  to  her  that  the  judge  of  the  Wayne 
Circuit  Court,  a  special  friend  and  associate  of  Samuel  C. 
Whitesell,  desired  to  see  and  talk  with  her  concerning  her 
deceased  husband's  estate;  that,  relying  upon  said  repre- 
sentation, she  went  to  the  city  of  Eichmond  and  to  the  house 
of  Elmira  J.  and  Samuel  C.  Whitesell,  and  after  night  on 
the  day  of  her  arrival  Samuel  C.  Whitesell  brought  said 
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judge  to  his  house,  and  Samuel  C.  and  his  wife  and  the 
judge  discussed  with  the  plaintiflF  the  mental  condition  of 
her  husband  when  he  made  his  will,  and  declared  and  as- 
serted that  he  was  incapable  of  making  a  will,  that  his  will 
was  invalid,  and  that  she  might  better  take  her  portion  under 
the  law;  that  she  believed  and  relied  upon  what  they 
claimed  and  asserted  concerning  her  deceased  husband,  and 
was  induced  thereby  to  execute,  and  on  the  following  day, 
to  wit,  November  18,  1899,  did  execute,  and  file  with  the 
clerk,  her  election  to  renounce  the  will  and  take  under  the 
law.  It  is  difficult  to  conceive  of  an  influence  more  poten- 
tial than  that  exercised  against  the  plaintiff  as  here  alleged : 
Mr.  Whitesell,  the  son-in-law,  a  practicing  lawyer  of  the 
county,  and  reasonably  supposed  to  know,  or  at  least  she 
had  the  right  to  presume  he  knew,  whether,  under  the  law 
and  facts  stated,  the  will  was  valid ;  his  wife,  her  daughter, 
who  should  naturally  feel  the  most  unselfish  desire  for  the 
plaintiff's  future  comfort  and  support,  and  when  there  is 
added  the  counsel  and  advice  of  the  resident  circuit  judge, 
the  influence  brought  to  bear  against  the  widow  seems  prac- 
tically irresistible.  If  the  will  was  invalid  it  could  convey 
no  rights,  and  all  might  be  lost,  and,  in  her  lonely,  inexperi- 
enced, uninformed,  hesitating  condition,  the  advice  of  the 
judge  alone  would  hardly  fail  to  control  her  action  for  good 
or  ill,  and  for  one  as  readily  as  the  other.  Even  if  there  was 
no  personal  acquaintance — ^which  is  not  probable  in  this 
case — it  was  reasonable  for  her  to  suppose,  from  the  hon- 
orable and  responsible  position  occupied,  that  the  judge  was 
a  man  of  legal  learning,  and  of  the  highest  integrity.  She 
also  had  the  right  to  regard  him  as  the  final  arbiter  of  all 
questions  relating  to  the  settlement  of  her  husband's  estate, 
and  in  determining  the  validity  of  her  husband's  will  in 
any  suit  or  contest  that  might  be  brought  Also  the  right 
to  assume,  from  the  request  for  the  interview  with  her,  that 
he  felt  an  interest  in  her  welfare,  and  would  advise  her  to 
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that  course  which  was  best  for  her  to  take  from  the  per- 
plexing situation. 

It  is  absurd  to  say  that  the  widow  was  on  equal  terms 
with  her  advisers,  or  in  position,  as  against  their  contrary 
advice,  to  form  an  independent  and  intelligent  judgment. 
What  the  judge  said  to  her  and  his  advice  to  take  under  the 
law,  under  the  circumstances  alleged,  was  calculated  to 
secure  acceptance  and  obedience  as  promptly  as  would  his 
judgment  announced  from  the  bench;  and,  resulting  in 
detriment  to  the  widow  and  in  benefit  to  the  appellants,  no 
evidence  that  we  can  conceive  of  can  be  brought  to  relieve 
the  transaction  of  fraud.  But  it  should  be  borne  in  mind 
that  what  is  here  said  concerning  the  judge  is  based  upon 
averments  of  the  complaint,  and  not  upon  facts  proved,  or 
even  testified  to.  It  is,  too,  but  just  to  the  eminent  jurist 
referred  to,  to  state  that  he  is  a  judge  of  long  experience, 
and  of  irreproachable  character,  and  has  had  no  opportunity 
of  meeting  the  charge.  We  therefore  indulge  no  adverse 
presumption  in  relation  thereto,  except  such  as  the  law 
requires  in  testing  the  suflSciency  of  the  complaint. 

Because  the  judge  derived  no  benefits  from  the  plaintiff's 
election  to  take  under  the  law,  makes  no  difference.     The 

transaction  is  not  purged  of  its  fraud  by  showing 
14.     that  it  was  brought  about  by  a  third  person.     A 

delivery  of  the  fruits  to  a  stranger  does  not  purify 
an  evil  deed.  "I  should  regret,"  says  Lord  Eldon,  in 
Huguenin  v.  Baseley  (1807),  14  Ves.  273,  289,  "that  any 
doubt  could  be  entertained,  whether  it  is  not  competent  to  a 
court  of  equity  to  take  away  from  third  persons  the  benefits 
which  they  have  derived  from  the  fraud,  imposition,  or 
undue  influence  of  others."  It  is  not  by  whom,  but  the 
manner  of  getting,  which  constitutes  the  question.  RanJeen 
V.  Patton  (1877),  65  Mo.  378,  415.  It  follows  that  we 
hold  the  complaint  sufficient,  and  the  demurrers  thereto 
properly  overruled. 
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(3)  The  defendant  Minos  O.  Strickler  made  default 
The  administrator  filed  a  separate  answer  in  two  para- 
graphs— former  adjudication,  and  the  statute  of  the  limi- 
tations of  one  year.  Elmira  J.  and  Samuel  C.  Whitesell 
filed  a  joint  and  separate  answer  in  two  affirmative  para- 
graphs. The  second,  former  adjudication.  The  third, 
estoppel.  Elmira  J.  answered  separately  in  two  para- 
graphs, former  recovery  and  estoppel,  respectively.  Rus- 
sell Strickler,  by  his  guardian,  answered  in  two  para- 
graphs, of  former  adjudication.  The  administrator's  third 
paragraph  and  the  joint  answer  of  the  Whitesells  and  Rus- 
sell Strickler  set  up  that  the  cause  of  action  had  not  ac- 
crued to  the  plaintiff  within  one  year  from  the  probating 
of  the  will.  To  each  of  these  answers  a  demurrer  was 
sustained.  The  Whitesells  in  their  second,  Russell  Strick- 
ler in  his  first,  and  the  administrator  in  his  second  para- 
graph, set  up  the  same  facts  as  res  adjudicata.  In  sub- 
stance they  alleged  that  the  plaintiff  elected  to  take  under 
the  law,  and  the  administrator  thereupon  filed  his  petition 
to  sell  the  undivided  two-thirds  of  the  real  estate  to  pay 
the  debts  of  the  estate.  The  plaintiff  was  made  a  party 
and  filed  an  answer  to  the  effect  that  she  was  the  owner  of 
an  undivided  one-third  of  the  lands  and  that  she  was 
not  paid  $340  of  her  statutory  allowance  as  widow, 
which  she  requested  should  be  declared  a  lien  on  the  prop- 
erty sold.  Further  proceedings  are  alleged  that  resulted 
in  an  order  and  sale  of  the  undivided  two-thirds  of  the 
home  farm  to  the  defendant  Elmira  J.  Whitesell  for 
$3,610  and  the  balance  of  the  land  for  $2,150  to  a  third 
person. 

The  facts  pleaded  in  the  answers  last  above  described 
fall  far  short  of  being  sufficient  as  answers  of  former  ad- 
judication.    The  general  rule  is  that  the  judgment 
15.     in  the  former  action  settles  .all  matters  of  contro- 
versy involved  in  the  issues  between  the  parties  to 
the  action;  that  is,  all  matters  litigated,  or  which  might 
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have  been  litigated  within  the  issues  as  they  were 
made,  or  tendered  by  the  pleadings  in  the  case, 
but  not  matters  which  might  have  been  litigated 
under  such  issues  formed  by  additional  pleading. 
Finley  v.  Cathcart  (1898),  149  Ind.  470,  63  Am. 
St.  292;  Duncan  v.  Holcomb  (1866),  26  Ind.  378. 
"The  party  who  invokes  the  doctrine  of  former  adjudica- 
tion must  be  one  who  tendered  to  the  other  an  issue  to 
which  the  latter  could  have  demurred  or  pleaded."  Jones 
V.  Vert  (1889),  121  Ind.  140,  16  Am.  St.  379. 

In  an  action  against  A  and  B  on  a  note,  A  made  default, 

and   B  answered  suretyship,  which  was  decided   against 

him.    This  judgment  did  not  operate  as  res  adjvdir 

16.  cata  in  a  subsequent  action  brought  by  B  against  A 
alleging  the  same  facts.    Harvey  v.  0 shorn,  (1877), 

55  Ind.  635.  Stated  more  generally,  where  two  or  more 
defendants  make  issues  with  the  plaintiflF,  a  judgment  de- 
termining those  issues  in  favor  of  the  defendants  settles 
between  them  no  fact  that  might  have  been,  but  was  not, 
put  in  issue  by  a  proper  pleading.  Finley  v.  CaihcaH, 
supra, 

"An  answer  of  a  former  recovery  must  make  it  appear 
that  there  is  an  identity  between  the  present  and  the  pre- 
vious cause  of  action,  and  that  the  parties  in  the 

17.  present  action  are  the  same  as  in  the  previous  one." 
State,  ex  rel,  v.  Page  (1878),  63  Ind.  209,  212. 

See,  also,  Jones  v.  Vert,  supra. 

In  the  former  case  in  his  petition  to  sell  the  undivided 

two-thirds  of  the  land  to  pay  debts — ^which  petition  was 

filed  within  three  months  after  the  probating  of  the 

18.  will — ^the  administrator  tendered  to  the  defendants, 
the  widow  and  heirs  an  issue  to  show  cause,  if  any 

they  had,  why  said  land  should  not  be  sold  to  pay  the  debts 
of  the  testator.  The  petition  alleged  that  the  plaintiff  had 
elected  to  take  under  the  law,  and  she  had,  and  so  she 
admitted  in  her  answer,  she  at  that  time  resting  innocently 
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under  the  alleged  fraud  perpetrated  upon  her  by  her  co- 
defendants.  At  the  time  of  filing  her  answer,  the  plaintiff 
had  the  absolute  right  to  rescind  her  election,  the  statutory 
period  not  having  expired,  but,  if  she  had  chosen  to  seek 
its  annulment  on  the  ground  of  the  alleged  fraud,  she 
would  have  been  required  to  implead  her  codefendants. 
This  she  did  not  do.  There  was  no  impleading  of  any 
kind  between  her  and  her  codefendants.  Her  codefendants 
in  the  former  suit  are  the  defendants  in  this,  except  the 
administrator,  who  is  here  a  nominal  party.  The  subject- 
matter  of  this  suit  is  entirely  different  from  that  of  the 
former  suit  and  there  are  perhaps  other  reasons  why, 
under  the  authorities,  the  answers  under  consideration  are 
not  good. 

The  second  paragraph  of  the  answer  of  Russell  Strickler 

coimts  upon  a  judgment  of  partition  rendered  in  a  suit 

brought  by  the  plaintiffs  Elizabeth  Strickler,  Minos 

19.  O.  Strickler,  and  Elmira  J.  Whitesell  against  said 
Russell  Strickler  for  the  division  of  some  property 

in  Centerville,  belonging  to  the  estate  of  Amos  Strickler, 
deceased,  in  the  petition  for  which  Elizabeth  admitted  she 
was  the  owner  of  one-third  and  the  other  parties  the  owners 
of  the  balance.  There  was  no  interpleading,  and  the  facts 
set  up  are  insuflScient  as  a  former  recovery  for  the  same 
reasons  given  above. 

After  Elmira  J.  Whitesell  had  purchased  at  the  admin- 
istrator's sale  the  undivided  two-thirds  of  the  home  farm, 
she  and  the  plaintiff,  within  the  statutory  period 

20.  for  election,  entered  into  a  contract  whereby  the 
plaintiff  agreed  to,  and  did  convey  to  Elmira  her 

undivided  one-third  of  the  home  farm  for  the  expressed 
consideration  that  Elmira  should  furnish  her  mother  a 
home  on  the  farm  and  maintain  her  as  long  as  she  lived. 
Upon  the  faith  of  said  conveyance  Elmira  expended  $2,000 
for  repairs  and  betterment  of  the  farm.  The  Whitesells 
jointly  and  Elmira  separately  rely  upon  these  facts,  and  a 
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vast  amount  of  irrelevant  and  evidentiary  matter  provable 
under  the  general  denial,  to  estop  the  plaintiff  from  now 
claiming  the  fund  in  the  hands  of  the  administrator.  It 
should  be  borne  in  mind  that  the  plaintiff  is  not  seeking  to 
disturb  a  judgment,  or  anyone's  title  to  the  property  con- 
veyed by  the  administrator  or  herself,  but  only  seeks  to  be 
restored  to  her  rights  in  the  proceeds  of  the  property  re- 
maining in  the  possession  of  the  administrator  after  the 
payment  of  debts  and  expenses  of  administration.  "Ro 
rights  of  innocent  third  persons  contravene,  and  no  part 
of  the  controversy  can  affect  anyone  but  the  parties  to  the 
original  fraud  charged.  Refraining  from  analysis  and 
extended  argument,  we  deem  it  suflBcient  to  say  that  equity 
will  not  permit  a  wrongdoer,  while  retaining  the  fruits  of 
his  wrong,  to  interpose  an  act,  intentionally  and  wrong- 
fully induced  by  him,  as  an  estoppel  against  the  injured 
party  in  an  action  for  redress.  One  seeking  equity  must 
be  able  to  show  that  he  himself  has  clean  hands.  The  de- 
murrers to  the  answers  in  estoppel  were  rightly  sustained. 
We  are  also  of  the  opinion  that  the  limitation  pleaded  by 
the  administrator  and  the  other  defendants  as  above  noted^ 
in  bar  of  the  complaint,  is  inapplicable  and  insufficient 

As  we  have  seen,  if  a  widow  is  content  with  the  provision 

made  for  her  by  the  will,  it  is  not  important  under  §2666 

Burns  1901,  Acts  1885,  p.  239,  that  she  make  and 

21.  file  with  the  clerk  her 'formal  election.     Her  silence 
and  inaction  will  be  held  evidence  of  an  acceptance 

of  the  will,  and,  if  continued  for  more  than  one  year  from 
the  probate,  will  be  held  as  conclusive  evidence  of  ac- 
ceptance. 

Under  the  statute  it  is  clear  that  if  she  desires  to  change 
or  rescind  her  choice,  formed  in  favor  of  the  will, 

22.  to  that  of  the  law,  she  must  do  so  within  the  stat- 
utory period.    0am  v.  Oarn  (1893),  135  Ind.  687. 

That  is,  if  the  testamentary  provision  is  to  be  annulled 
in  favor  of  the  statutory  provision,  it  must  be  done  within 
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one  year  from  the  date  of  probate,  but  if  she  seeks 

23.  to  rescind  her  election  to  take  under  the  law  and 
again  place  herself  under  the  will  after  the  expiration 

of  the  year,  for  fraud,  as  in  this  case,  she  may  bring  her 
action  within  the  general  statutory  period.  There  is  no 
statute  of  limitations  governing  this  suit  other  than  the 
six-year  statute,  and  she  is  only  required,  as  in  other  cases 
in  equity,  to  excuse  any  apparent  delay.  With  this  in  view 
she  alleges  in  the  complaint  that,  at  the  time  Elmira  J.  and 
Samuel  C.  Whitesell  and  the  circuit  judge  induced 

24.  her  to  take  the  statutory  portion  in  lieu  of  the  testa- 
mentary provision,  they  requested  and  urged  upon 

her  not  to  tell  anyone  of  the  meeting,  or  of  what  had  been 
said  to  her  by  the  judge,  or  other  parly  in  his  presence, 
concerning  her  husband's  want  of  testamentary  capacity, 
or  the  invalidity  of  his  will,  as  the  judge  had  no  right  to 
advise  her  in  relation  to  such  matters,  and,  believing  that 
such  representations  were  true  and  made  in  good  faith,  and 
relying  on  them,  she  was  induced  thereby  to  tell  no  one 
anything  that  was  said  to  her  concerning  her  husband's 
mental  condition  and  the  invalidity  of  his  will,  or  of  the 
meeting,  or  of  what  occurred  therein,  until  a  few  weeks — 
the  exact  time  she  cannot  state — ^prior  to  the  commence- 
ment of  this  suit,  when,  becoming  suspicious  that  said  rep- 
resentations concerning  her  husband  and  his  will  might 
not  be  true,  she  took  legal  advice,  and  for  the  first  time 
learned  and  discovered  that  said  statements  were  false,  and 
that  her  husband  did  have  testamentary  capacity  when  h© 
executed  his  will,  and  that  said  will  was  valid,  and  that 
said  false  statements  and  advice  were  but  a  fraudulent 
scheme  to  induce  her  to  reject  the  provisions  made  for  her 
by  her  husband  in  his  vnll.  These  facts  we  think  fully 
excuse  the  delay,  and  show  that  she  brought  the  action 
within  a  reasonable  time  after  the  discovery  of  the  fraud. 
The  complaint  makes  it  plain  that  it  was  undue  influence 
on  the  one  side  and  undue  confidence  on  the  other  that 
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led  the  plaintiff  to  surrender  the  whole  for  a  part  of  her 
husband's  estate;  and  the  same  influence  that  induced  her 
to  make  the  election  was  well  calculated  to  lull  her  into 
silent  resignation,  and  prevent  inquiry  and  investigation. 
There  is  nothing  in  the  point  that  a  cause  of  action  can- 
not be  concealed  before  it  exists.  It  is  well  settled  that 
acts  constituting  fraudulent  concealment  may  pre- 

25.  cede,  be  concurrent  with,  or  subsequent  to,  the  ac- 
cruing of  the  cause  of  action.    It  is  only  important 

that  such  acts  are  of  a  character,  and  designed  to  operate 
after  the  cause  of  action  shall  arise,  to  prevent  its  dis- 
covery.   Jackson  v.  Jackson  (1898),  149  Ind.  238,  245. 

(4)    This  cause  originated  in  the  Wayne  Circuit  Court. 

The  regular  presiding  judge  of  which  court  is  the  same 

person    referred    to    in    the   complaint    as   having 

26.  joined  the  Whitesells  in  advising  the  plaintiff.    The 
venue  of  the  cause  was  changed  from  the  Wayne 

Circuit  Court  to  the  Henry  Circuit  Court  and  from  the 
latter  to  the  Hancock  Circuit  Court  The  proceedings  in 
the  Wayne  Circuit  Court  as  disclosed  by  the  certified  tran- 
script to  the  Henry  Circuit  Court  were  signed  by  "John 
M.  Smith,  special  judge."  In  the  Hancock  Circuit  Court 
the  defendant  Russell  Strickler,  after  appearing  and  de- 
murring to  the  complaint,  excepting  to  the  ruling,  and 
filing  his  answers  to  the  merits,  moved  to  strike  the 
cause  from  that  docket,  and  remand  the  same  to  the 
Wayne  Circuit  Court,  because  it  did  not  appear  that  the 
Wayne  Circuit  judge  was  in  any  way  disqualified,  or  that 
Smith  was  appointed  special  judge.  This  defendant  at 
that  time  made  no  objection  to  the  special  judge  sitting  in 
the  case,  or  to  the  regularity  of  his  appointment,  and  all 
such  objections  will  now  be  deemed  waived.  "A  practice 
that  would  permit  a  party  litigant  to  proceed  for  months 
before  a  de  facto  judge,  to  make  issues,  and  obtain  rulings 
upon  legal  questions  involved  in  the  controversy,  and  then 
if  not  satisfied  with  some  of  his  rulings,  or  not  disposed 
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to  go  into  trial,  when  the  cause  is  ready  for  trial,  to  be  able, 
in  a  moment,  to  arrest  proceedings,  and  oust  the  jurisdic- 
tion of  the  judge,  cannot  be  tolerated."  LUlie  v.  Trentman 
(1890),  130  Ind.  16,  20.  There  was  no  error  in  overrul- 
ing the  motion  to  remand. 

The  court  gave  the  plaintiff  judgment  for  costs  against 

the  defendants  Elmira   J.   and   Samuel  C.   Whitesell,  to 

which   they   reserved   an  exception.      Section   603 

27.  Bums  1901,  §594  R.  S.  1881,  provides  that  when 
there  are  several  defendants  the  costs  shall  be  appor- 
tioned according  to  the  judgment  rendered  upon  the  issue. 
The  only  issue  tendered  by  the  complaint  was  the  alleged 
fraud  of  Elmira  J.  and  Samuel  C.  Whitesell.  No  fraud 
or  wrongdoing  was  charged  against  any  other  defendant. 
The  administrator  was  but  a  nominal  party.  He  was  only 
the  custodian  of  the  fund  the  others  were  lawing  over. 
Minos  O.  Strickler  made  no  defense.  Russell  Strickler's 
defense  rested  wholly  upon  the  Whitesells'  defense.  The 
plaintiff  was  successful.  In  such  a  case  the  judgment  of 
the  court  apportioning  the  cost  will  be  presumed  correct. 
Miller  v.  Dill  (1898),  149  Ind.  326. 

It  is  further  held  under  said  section  that  if  one  of  sev- 
eral defendants  makes   a  separate  issue,  which   shall  be 
declared  against  him,  he  is  liable  for  the  costs. 

28.  Reynolds  v.  Bond  (1882),  83  Ind.  36,  43;  Boyd 
V.  Jackson  (1882),  82  Ind.  525,  530.    We  perceive 

no  reason  why  we  should  disturb  the  judgment     We  find 
no  error  in  the  record. 
Judgment  affirmed. 


Digitized  by 


Google 


167         622' 

170 404| 


622  SUPREME  COURT  OF  INDIANA, 

Hord  V.  State— 167  Ind.  622. 


HoRD  V.  The  State. 


[No.  20,509.    Filed  January  10,  1907.] 

167    0221  ^        f  J 

171   t'52       1.     CoiiTRACTS.— Parties.— State.— Principal    and    AgenU^^taU 
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utes. — The  burden  is  upon  the  plaintiff,  in  an  action  against 
the  State,  to  show  a  statute  expressly  or  impliedly  authorizing 
his  employment,  through  its  contracting  officer,  before  he  can 
establish  a  liability,    p.  631. 

2.  Officers. — Public. — Dealings  vnth. — Principal  and  Agent. — 
Notice. — All  persons  dealing  with  a  public  officer  are  bound,  at 
their  peril,  to  take  notice  of  the  authority  of  such  officer  to 
bind  his  principal,     p.  632. 

3.  Same. — Attorney-General. — Unauthorized  Contracts. — RaUfir 
cation.—- Contracts  executed  by  the  Attorney-General  on  behalf 
of  the  State,  must  be  sanctioned  by  a  statute,  and  if  not,  they 
are  unauthorized  and  can  be  ratified  only  by  the  legislature, 
p.  632. 

4.  Same. —  Attorney-General.  —  Assistants.  —  Compensaiunu — 
Statutes.-Vnder  §5670  R.  S.  1881,  Acts  1873,  p.  18,  §11,  the 
Attorney-General  had  the  legal  right  to  employ  assistants  and 
to  pay  them  for  their  services  a  sum  not  exceeding  ten  per 
cent  of  the  amount  of  any  moneys  whatsoever  collected  by 
them  for  the  State,    p.  633. 

5.  Same. —  Attorney-General.  —  Assistants.  —  Compensation,,^^ 
Statutes.— Under  §§7692,  7693  Bums  1901,  Acts  1889,  p.  124, 
§§9,  10,  the  Attorney-General  has  the  right  to  employ  assist- 
ants and  to  pay  them  not  to  exceed  ten  per  cent  of  the  money 
collected  by  them,  except  that  due  from  the  United  States  to 
the  State  because  of  direct  taxes  paid  by  such  State  during 
the  civil  war.    p.  637. 

6.  Same. — Attorney-General. — Assistants. — Tenure  of  Service. — 
Under  §§7692,  7693  Bums  1901,  Acts  1889,  p.  124,  §§9,  10,  the 
Attorney-General  has  no  authority  to  appoint  assistants,  for 
the  collection  of  money  due  to  the  State,  who  shall  serve  for  a 
longer  time  than  during  his  official  term.    p.  638. 

7.  Same. — Deputies. — Tenure. — In  the  absence  of  a  statute,  the 
tenure  of  office  of  a  deputy  or  assistant  is,  subject  to  removal 
at  any  time,  for  the  term  of  office  of  the  principal;  and  where 
such  principal  is  reelected,  such  deputies  or  assistants,  to  hold 
over,  must  be  reappointed,    p.  640. 

8.  Statutes. — Doubts. — Construction  by  Administrative  Depart' 
ments. — Usage. — ^Where  a  statute  is  plain  and  free  from  doubt, 
the  courts,  in  the  construction  thereof,  will  not  resort  to  the 
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construction  placed  thereon  by  the  administrative  departments, 
nor  can  the  meaning  thereof  be  changed  or  varied  by  usage, 
p.  641. 
9.  Constitutional  Law. — Contracts. — Impairment. — ^The  pro- 
tection of  the  federal  Constitution  does  not  extend  to  contracts 
until  they  are  created,    p.  642. 

From  Superior  Court  of  Marion  County  (G.  T. 
65,807)  ;  John  L.  McMaster,  Vinson  Carter  and  Vincent 
G.  Clifford  (Pro  tern.).  Judges. 

Action  by  William  B.  Hord  against  the  State  of  Indi- 
ana. From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Addison  C.  Harris  and  Frank  C.  Cutter,  for  appellant. 

Charles  W:  Miller,  Attorney-General,  C.  C.  Hadley,  L. 
O.  Rothschild  and  W.  C.  OeaJce,  for  appellee. 

Jordan,  J. — This  action  was  commenced  by  appellant, 
William  B.  Hord,  in  the  Superior  Court  of  Marion  Coun- 
ty, Indiana,  under  §1419  Bums  1901,  Acts  1895,  p.  231, 
to  recover  a  money  judgment  of  over  $80,000  against  the 
State  of  Indiana,  arising,  as  alleged,  out  of  contract.  The 
complaint  consists  of  two  paragraphs.  Separate  demurrers 
to  each  for  insufficiency  of  facts  were  filed  by  the  State. 
These  demurrers  were  sustained,  and  thereupon  appellant 
elected  to  abide  by  his'  complaint,  and  judgment  was  ren- 
dered that  he  take  nothing  and  that  the  State  recover  costs. 
From  this  judgment  he  has  appealed  to  this  court,  and  by 
the  errors  assigned  he  challenges  the  ruling  of  the  lower 
court  upon  the  demurrers  in  question.  It  is  further  as- 
signed and  argued  by  appellant's  counsel  that  the  State, 
in  denying  him  compensation  for  his  services  and  expendi- 
ture of  moneys  made  by  him,  as  alleged  in  the  complaint, 
impairs  the  obligation  of  the  contract  set  out  in  the  com- 
plaint, and  that  this  results  in  denying  him  the  equal  pro- 
tection of  the  laws,  and  deprives  him  of  his  services  and 
property  without  due  process  of  law;  all  in  violation  of 
the  provisions  of  the  federal  Constitution.     The  first  para- 
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graph  of  the  complaint  declares  upon  a  written  contract 
alleged  to  have  been  entered  into  by  and  between  appellant 
and  the  State  of  Indiana,  through  its  Attomey-Greneral, 
on  April  3,  1889,  whereby  appellant'  was  employed  to 
prosecute  and  collect  from  the  United  States  for  the  State 
of  Indiana  certain  claims  known  and  denominated  as  'Var 
claims."  The  second  paragraph  of  the  complaint  counts 
upon  a  quantum  meruit,  and  thereunder  appellant  seeks  to 
recover  against  the  State  for  services  rendered  by  him  at 
its  request  in  the  prosecution  and  collection  of  the  afore- 
said claims. 

As  a  preliminary,  the  first  paragraph  of  the  complaint 
discloses  the  passage  in  1861,  by  the  congress  of  the  United 
States,  of  certain  acts  for  the  purpose  of  indemnifying  the 
several  states  of  the  Union  for  expenses  incurred  by  each 
in  defending  the  United  States  in  the  Civil  War  of  1861, 
etc.  It  is  further  shown  that  the  State  of  Indiana,  during 
the  period  of  said  war,  expended  for  and  advanced  to  the 
United  States  government  large  sums  of  money,  amounting 
in  the  aggregate  to  $800,000;  that  after  the  close  of  said 
war  the  State,  from  time  to  time,  made  unsuccessful  efforts 
to  secure  from  the  United  States  the  payment,  in  whole  or 
in  part,  of  its  said  claims.  It  is  further  alleged  that  the 
State,  although  unsuccessful  in  the  collection  of  these 
claims,  insisted  that  large  sums  of  money  were  due  to  it 
from  the  United  States  on  account  of  these  war  claims, 
and  accordingly,  on  March  5,  1889,  the  legislature  passed 
a  statute  pertaining  to  the  office  of  the  Attorney-General 
and  to  the  collection  of  the  claims  in  question.  It  is 
averred  in  the  pleading  that  these  claims  of  the  State 
against  the  United  States  government  were  provided  for 
by  a  proviso,  or  provision,  in  section  nine  of  said  act  (Acts 
1889,  p.  124,  §7692  Bums  1901)  in  these  ?vords:  "Pro- 
vided, that  the  Attorney-General  or  his  assistants  shall  not 
receive  any  commission  or  fees  for  or  on  account  of  the 
collection  from  the  United  States  of  the  money  paid  by 
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the  State  of  Indiana  to  the  United  States  as  direct  tax 
during  the  War  of  the  Rebellion;  but  for  the  collection  of 
any  other  moneys  due  the  State  of  Indiana  from  the  United 
States  he  shall  be  allowed  a  commission  of  ten  per  cent  on 
the  amount  collected."  In  the  same  connection  the  com- 
plaint avers  that  "it  was  said  sum,  among  other  claims, 
that  by  said  act  of  the  legislature  the  Attorney-General 
was  authorized  to  employ  aid  and  attorneys  in  the  collec- 
tion thereof,  and  to  pay  such  aid  and  attorneys  out  of  the 
sums  so  collected  a  sum  not  to  exceed  ten  per  cent  of  the 
amount  collected."  It  further  alleged  that  under  the 
authority  of  said  act  of  1889  Louis  T.  Michener,  the  At- 
torney-General of  the  State,  did  appoint  and  employ  ap- 
pellant as  attorney  for  the  State  of  Indiana  to  collect  the 
money  due  to  it  from  the  United  States.  This  appointment 
was  made  by  and  uncTer  a  written  commission,  issued  to 
appellant,  in  the  words  and  figures  as  follows : 

"Indianapolis,  April  3,  1889. 
I,  Louis  T.  Michener,  Attorney-General  of  the 
State  of  Indiana,  under  and  by  the  authority  con- 
ferred on  me  by  section  ten  of  the  act  providing  for 
the  election,  prescribing  the  power  and  duties,  and 
fixing  the  compensation  of  the  Attorney-General  of 
Indiana,  approved  March  5,  1889  (Acts  1889,  p.  124, 
§7693  Burns  1901),  do  hereby  nominate,  constitute, 
and  appoint  William  B.  Hord,  of  the  city  of  Indian- 
apolis, in  the  State  of  Indiana,  my  assistant  to  prose- 
cute, establish,  and  secure  any  and  all  claims  due  or 
owing  to  the  State  of  Indiana  by  the  general  govern- 
ment, except  the  money  paid  by  the  State  of  Indiana 
to  the  United  States  as  a  direct  tax  during  the  War 
of  the  Rebellion,  and  he  is  fully  authorized  and  em- 
powered to  take  any  and  all  necessary  proceedings  to 
secure  the  same.  .         Louis  T.  Michener, 

Attorney-General  of  Indiana." 

It  is  averred  that  on  the  same  day  that  appellant  was 
appointed  by  Attorney-General  Michener  as  aforesaid,  the 
State  of  Indiana  entered  into  a  written  contract  with  him. 

Vol..  167—40 
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which  contract  is  set  out  and  made  a  part  of  the  first  para- 
graph of  the  complaint  and  is  as  follows,  to  wit: 

"Whereas,  Louis  T.  Michener,  Attorney-General  of 
the  State  of  Indiana,  has  this  day  appointed  William 
B.  Hord,  of  the  city  of  Indianapolis,  in  the  State  of 
Indiana,  assistant  to  prosecute,  establish,  and  secure 
any  and  all  claims  due  or  owing  to  the  State  of  Indi- 
ana by  the  general  government,  except  the  money  paid 
by  the  State  of  Indiana  to  the  United  States  as  direct 
tax  during  the  War  of  the  Rebellion.  It  is  hereby 
agreed  by  said  Hord  that  he  will  diligently  prosecute 
said  claims.  If  the  State  of  Indiana  realizes  any 
money  imder  his  prosecution,  said  Attorney-General 
hereby  agrees  that  said  Hord  is  to  be  paid  ten  per 
cent  of  the  sum  or  sums  so  collected,  as  allowed  by  law 
for  an  assistant  under  section  ten  of  ^an  act  providing 
for  the  election,  prescribing  the.  powers  and  duties, 
and  fixing  the  compensation  of  the  Attorney-General 
of  Indiana,'  etc.,  approved  March  5,  1889  (Acts  1889, 
p.  124).  It  is  hereby  further  agreed  and  understood, 
inasmuch  as  the  term  of  office  of  Louis  T.  Michener, 
as  Attorney-General,  may  expire  before  it  is  possible 
to  complete  the  collection  of  said  claims,  that  this 
appointment  shall  be  continuing  so  long  as  said  Hord 
shall  continue  diligently  to  prosecute  said  claims. 

Louis   T.    Michener, 
Attorney-General  of  Indiana. 

William  B.  Hord." 

This  contract  as  shown  was  made  with  the  full  knowl- 
edge and  consent  of  the  Governor,  Auditor  and  Treasurer 
of  the  State  of  Indiana,  and  copies  thereof  were  on  the  day 
of  its  execution  filed  in  the  office  of  the  Governor  and 
Attorney-General  of  the  State  and  with  the  war  depart- 
ment and  other  departments  of  the  United  States  govern- 
ment. The  pleading  proceeds  to  aver  that  it  is  the  rule 
of  construction  "in  the  legal  and  executive  departments  of 
said  State  that  an  employment,  made  by  the  Attorney- 
General,  of  any  attorney  for  said  State  in  the  matter  of  a 
suit  or  proceeding,  requiring  skill,  time,  and  great  labor 
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on  his  behalf;  and  especially  where  the  fees  are  contingent 
on  success,  that  said  employment  was  to  continue  until  said 
cause  was  finally  determined,  not  simply  during  the  unex- 
pired term  of  the  Attorney-General  making  the  employ- 
ment of  the  State.  And  so  is  the  law."  It  is  then  alleged 
that,  immediately  after  the  appointment  of  appellant  here- 
in, the  latter  set  about  the  work  of  collecting  said  war 
claims,  and,  among  other  things,  he  prepared  and  made  for 
the  State  an  itemized  claim  against  the  United  States, 
which  in  the  aggregate  amounted  to  $714,476.62;  that  this 
claim  as  made  out  was  examined  and  approved  by  Alvin 
P.  Hovey,  then  Grovernor  of  the  State  of  Indiana,  and  by 
the  Auditor  and  Treasurer  of  said  State,  and  appellant, 
as  attorney  of  the  State  under  his  said  appointment  and 
employment,  filed,  with  the  approval  of  the  aforesaid  offi- 
cers, said  claim  for  and  in  the  name  of  the  State  of  Indiana 
in  the  treasury  department  of  the  United  States.  The 
various  steps  taken  by  appellant  and  the  series  of  services 
performed  by  him  in  the  furtherance  of  the  collection  of 
the  claim  in  question  are  all  fully  alleged  and  shown,  until 
finally  the  paragraph  avers  that  the  United  States,  in  the 
year  1902,  audited,  allowed,  and  paid  to  the  State  of  In- 
diana, in  satisfaction  of  said  claims,  the  sum  of  $800,000, 
and  that  thereby  a  conmiission  of  ten  per  cent  of  said 
amount  so  collected  by  appellant  for  the  State  became  due 
•  and  owing  to  him  under  his  said  contract  of  employment, 
which  amount  of  commission  it  is  averred  is  still  due  and 
unpaid,  and  which  the  State,  upon  his  demand,  has  wrong- 
fully refused  and  still  refuses  to  pay  to  him ;  that  in  addi- 
tion to  this  amount  it  is  alleged  there  is  due  to  him  the 
sum  of  $5,000  expended  and  paid  out  by  him  in  the  prose- 
cution of  the  aforesaid  claims. 

The  pleading  further  avers  that  from  time  to  time  dur^ 
ing  the  prosecution  of  the  claim  in  question  appellant  kept 
the  Attorney-General  and  other  officers  of  the  State  of 
Indiana  advised  in  regard  to  his  action  in  the  matter,  and 
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was  at  all  times  recognized  by  successive  Attorneys-General 
and  state  oflScers,  and  that  his  services  and  acts  in  the 
premises  were  approved  by  them;  that  it  was  not  until 
after  the  United  States,  through  its  proper  officers,  had 
declared  that  the  claim  of  the  State  which  appellant  was 
prosecuting  was  just  and  ought  to  be  paid,  and  after  the 
congress  of  the  United  States  had  indicated  that  a  law 
would  be  passed,  authorizing  the  claim  in  question  to  be 
audited  and  paid  to  the  State  of  Indiana,  that  the  then 
Attorney-General  of  the  State  of  Indiana,  William  L. 
Taylor,  wrongfully  and  unlawfully  refused  to  cooperate 
with  appellant  and  his  associates,  Messrs.  Michener  and 
Dudley,  and  wrongfully  asserted  and  claimed  that  he,  said 
Taylor,  possessed  the  sole  right  to  be  the  attorney  and  to 
represent  the  State  of  Indiana  in  the  matter  of  the  collec- 
tion of  said  claim ;  that  notwithstanding  the  aforesaid  acts 
of  the  State's  Attorney-General  in  refusing  to  allow  appel- 
lant and  his  associates  further  to  act  in  the  prosecution  of 
said  claim,  he,  appellant,  knowing  that  his  contract  of 
employment  with  the  State  of  Indiana  was  binding  on  the 
latter  as  well  as  himself,  continued  to  do  all  and  singular 
that  which  was  in  his  power  to  secure  the  payment  of  said 
claims,  and  that  he  had  in  all  things  fully  and  faithfully 
performed  said  contract  on  his  part,  etc.  The  paragraph 
closes  with  the  demand  for  $80,000,  and  all  proper  relief. 
The  second  paragraph,  as  previously  stated,  relies  upon 
a  quantum  meruit  The  plaintiff,  after  setting  out  therein 
facts  similar  to  those  alleged  in  the  first  paragraph,  dis- 
closing the  origin  of  the  war  claims  in  question  in  favor  of 
the  State  against  the  federal  government,  avers  that  his 
said  services  rendered  in  the  collection  of  these  claims  were 
rendered  at  the  instance  and  request  of  the  defendant,  the 
State  of  Indiana,  made  and  given  to  him,  first,  to  wit: 
April  3,  1889,  by  the  joint  and  several  action  of  the  Gov- 
ernor, Attomey-Gteneral,  Auditor  and  Treasurer  of  State, 
by  whom  he  was  directed  to  take  charge,  direction,  and 
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control  of  the  matter  of  presenting  and  collecting  the 
claims  in  question;  that  from  said  April  3,  1889,  up  to 
and  including  the  year  1902,  each  and  every  succeeding 
Attorney-General  of  said  State  and  each  and  every  suc- 
ceeding Governor  thereof  and  said  other  state  oflScers,  rati- 
fied and  confirmed  the  agency  and  attorneyship  of  plaintiff 
in  acting  for  the  State  of  Indiana  in  said  matter  and  aided 
and  assisted  him  when  necessary  in  his  work,  and  that 
these  oflScials  were  kept  advised  by  plaintiff  of  the  efforts 
which  he  was  making  as  such  agent  and  attorney  in  the 
collection  of  said  claims ;  that  through  his  efforts,  aided  by 
Messrs.  Dudley  and  Michener,  who  were  operating  with 
him  in  said  matter,  together  with  the  cooperation  of  the 
State's  delegation  in  congress,  the  State,  in  the  year  1902, 
received  and  was  paid  by  the  United  States  government 
the  sum  of  $800,000 ;  that  under  the  terms  of  his  employ- 
ment the  State  agreed  that  he  should  be  paid  for  the  serv- 
ices which  he  rendered  and  for  the  money  which  he  ex- 
pended in  the  prosecution  of  the  claim  out  of  the  money 
collected  therein.  It  is  alleged  that  after  appellant  had 
secured  the  United  States  government  to  recognize  the 
claim  as  just,  and  after  congress  had  passed  an  act  for  the 
payment  thereof,  the  Attorney-General  of  the  State,  Wil- 
liam L.  Taylor,  wrongfully  advised  and  directed  the 
United  States  treasury  department  not  to  pay  appellant 
the  money  allowed  to  the  State  upon  its  claim,  but,  on  the 
contrary,  procured  all  of  the  money  to  be  paid  over  to  the 
State  of  Indiana.  The  value  of  appellant's  services  and 
the  amount  of  money  expended  by  him  in  the  prosecution 
of  the  claims  in  question  are  shown  by  the  proper  aver- 
ments and  exhibits  filed  in  the  second  paragraph  of  the 
complaint,  and  a  recovery  in  the  sum  of  $100,000  and  all 
proper  relief  is  demanded. 

One  of  the  contentions  of  appellee  in  this  appeal  is  that 
the  Attorney-General  who  dealt  with  and  is  alleged  to  have 
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employed  appellant  under  and  by  the  contract  relied  upon 
had  no  legal  warrant  or  authority  for  his  act  in  the  prem- 
ises. Appellee^s  counsel  concede  that  Mr.  Michener,  as 
Attorney-General  at  that  time,  was  empowered  to  appoint 
or  employ  appellant  as  his  assistant  to  aid  him  in  the  col- 
lection of  moneys  due  and  belonging  to  the  State  of  Indi- 
ana and  to  compensate  him  for  his  services  by  paying  him 
a  commission  not  exceeding  ten  per  cent  of  the  amount  of 
money  collected  by  him.  But  it  is  argued  that  the  em- 
ployment or  appointment  of  appellant  for  such  purpose 
could  not  have  been  made  to  extend  or  continue  beyond  the 
official  term  of  Michener  as  Attomey-Greneral.  It  is  spe- 
cially insisted  that  there  was  an  entire  absence  of  any 
authority  or  right  on  the  part  of  Michener  to  execute  on 
behalf  of  the  State  the  contract  in  question  and  thereby 
employ  appellant  generally  to  represent  and  serve  the  State 
as  its  attorney  in  the  collection  of  the  claims  in  contro- 
versy. On  the  other  hand,  counsel  for  appellant  contend 
that  their  client,  as  shown  under  the  facts,  was  not  an  offi- 
cer of  the  State,  whose  official  services  terminated  with 
the  term  fixed  by  law.  They  contend  that  he  cannot  be 
considered  as  a  deputy  officer  whose  services  cease  or  ter- 
minate with  the  expiration  of  the  term  of  his  superior,  but 
that  he  must  be  regarded  as  an  employe  of  the  State  under 
the  contract  for  a  special  or  specific  purpose  and  that  his 
employment  continued  until  the  specific  or  particular  pur- 
pose for  which  he  was  employed  was  accomplished. 

They  argue  that  it  was  competent  for  the  State's  legis- 
lature to  authorize,  and  for  its  Attorney-General  to  enter 
into,  such  a  contract  on  behalf  of  the  State,  in  view  of  the 
character  and  nature  of  the  claims  to  be  collected,  and  that 
the  contract  herein  cannot  be  considered  as  invalid  because 
it  professes  to  continue  the  employment  longer  than  the 
official  life  of  the  Attorney-General  by  whom  the  contract 
was  executed.    His  counsel  further  contend  that  under  the 
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facts  alleged  in  the  complaint,  especially  in  the  second 
paragraph  thereof,  the  State,  through  its  Attorneys-Gen- 
eral, Governors,  Auditors  and  Treasurers,  subsequently 
ratified  and  confirmed  the  employment  and  attorneyship  of 
appellant  and  therefore  the  State,  in  view  of  said  ratifica- 
tion, must  be  held  liable  from  the  beginning  of  the  em- 
ployment for  the  services  which  he  is  shown  to  have  per- 
formed. This  latter  proposition  is  combated  by  counsel 
for  the  State  on  the  ground  that  the  power  of  these  officials 
to  ratify  and  make  the  employment  of  appellant  valid  and 
binding  upon  the  State  was  no  greater  than  their  authority 
to  contract  with  him  on  behalf  of  the  latter  in  the  first 
instance.  It  is  argued  that  if  the  Attorney-General,  the 
Governor,  Auditor  and  Treasurer  had  no  power  to  enter  into 
the  contract  in  suit,  or  make  the  employment  in  contro- 
versy, said  officers  would  have  no  authority  to  bind  the 
State  in  any  manner  by  ratification;  that  what  could  not 
be  done  directly,  could  not  be  performed  by  indirection. 

It  is  evident  that,  under  the  issue  raised  upon  the  com- 
plaint herein,  the  onus  is  upon  appellant  to  show  that 
Attorney-General  Michener,  the  supposed  agent  of 
1.  the  State,  in  making  the  contract,  was  exercising 
the  power  conferred,  either  expressly  or  impliedly, 
upon  him  by  the  statute.  Such  a  statute,  if  any,  must  be 
regarded  as  the  letter  of  his  special  agency  in  the  matter, 
and  beyond  it  he  could  not  go  and  thereby  bind  the  State 
or  create  any  liability  against  it.  This  proposition  is  well 
settled  by  the  authorities.  Julicm  v.  State  (1890),  122 
Ind.  68,  and  cases  cited;  McCasUn  v.  State,  ex  rel.  (1885), 
99  Ind.  428;  Moon  v.  Board,  etc.  (1884),  97  Ind.  176; 
Wrought  Iron  Bridge  Co.  v.  Board,  etc.  (1898),  19  Ind. 
App.  672;  Woodward  v.  Campbell  (1882),  39  Ark.  580; 
Mitchell  V.  Board,  etc.  (1878),  24  Minn.  459;  Mayor,  etc., 
V.  Reynolds  (1863),  20  Md.  1,  10. 

It  is  an  equally  well-settled  rule  that  all  persons  dealing 
with  public  officers,  whose  power  or  authority  to  represent 


Digitized  by 


Google 


632  SUPREME  COURT  OF  INDIANA, 

Hord  V.  State— 167  Ind.  622. 

and  bind  the  State,  or  some  subordinate  municipal- 

2.  ity  thereof,  depends  upon  or  is  limited  by  statute, 
are  charged  at  their  peril  with  notice  of  the  scope 

of  the  power  of  such  oflScers  under  such  statute.  Julian  v. 
State  (1890),  122  Ind.  68,  and  authorities  cited;  Julian 
V.  State  (1895),  140  Ind.  581;  City  of  Indianapolis  v. 
Wann  (1896),  144  Ind.  175,  31  L.  R.  A.  743;  Whiteside 
V.  United  States  (1876),  93  U.  S.  247,  23  L.  Ed.  882; 
State,  ex  rel.,  v.  Hays  (1873),  52  Mo.  578;  McGillivray 
V.  Joint  School  District  (1901),  112  "Wis.  354,  88  N.  W. 
310,  58  L.  R.  A.  100,  88  Am.  St.  969. 

In  Julian  v.  State  (1890),  122  Ind.  68,  the  question 

was  involved  in  relation  to  the  power  of  the  Attomey-Gten- 

eral,  with  the  approval  of  the  Governor,  Auditor 

3.  and  Treasurer  of  State,  to  employ  an  attorney  at 
law  to  prosecute  suits  for  the  State  in  the  recovery 

of  certain  lands.  Such  authority  on  the  part  of  the  Attor- 
ney-General, under  the  law  in  force  at  that  time,  was 
denied  by  the  court  in  that  case.  In  the  course  of  the 
opinion  by  Olds,  J.,  the  court  said:  "It  is  a  well-settled 
doctrine  that  oflScers  of  the  State  exercise  but  delegated 
power,  and  this  is  particularly  true  of  the  Attorney-Gen- 
eral. His  oflSce  is  created  by  statute,  and  he,  as  such 
oflScer,  can  only  exercise  such  power  as  is  delegated  to  him 
by  statute.  A  contract  made  with  the  Attorney-General 
is  void  unless  he  is  expressly  or  impliedly  authorized  by 
statute  to  make  such  contract."  If  the  contract  upon  which 
appellant  claims  to  have  been  employed  was  executed  by 
Attorney-General  Michener  without  authority  of  law,  then 
he,  his  successors,  the  Governor,  Auditor  and  Treasurer  of 
State  could  not  ratify  and  confirm  the  unauthorized  act, 
in  the  absence  of  any  authority  or  power  conferred  upon 
them  or  either  of  them,  by  the  legislature  to  ratify  and 
confirm  his  employment,  for  it  must  be  conceded  that  the 
power  of  these  oflBcials  to  ratify  the  unauthorized  contract 
of  employment  of  appellant  on  behalf  of  the  State  would 
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be  subject  to  the  same  limitations  as  was  the  authority  or 
power  under  the  statute  to  enter  into  the  contract  with  him 
in  the  first  instance.  In  the  absence  of  statutory  power  on 
the  part  of  Attorney-General  Michener  to  enter  into  the 
contract  of  employment  with  appellant,  the  legislature  of 
the  State  would  be  the  only  competent  power  to  ratify  and 
confirm  the  unauthorized  act  of  the  Attomey-Gteneral,  or 
to  authorize  the  ratification  thereof  by  some  designated 
person  or  persons.  Schneck  v.  City  of  Jeffersonville 
(1899),  152  Ind.  204,  and  cases  cited;  Peck-Williamson, 
etc.,  Co.  V.  Steen  School  Tp.  (1903),  30  Ind.  App.  637; 
Wrought  Iron  Bridge  Co.  v.  Board,  etc.,  supra;  State,  ex 
rel.,  V.  Hays,  supra;  McOillivray  v.  Joint  School  District, 
supra;  Delafield  v.  State  (1841),  26  Wend.  192. 

Having  in  view  the  principles  which  we  have  herein 
asserted,  we  may,  in  order  to  determine  the  power  invested 

in  the  Attorney-General  by  the  legislature,  turn  to 
4.     an  examination  of  the  statutes  pertaining  to  his 

office,  enacted  prior  to  the  date  of  the  employment 
of  appellant.  The  office  of  Attorney-General  was  first 
created  under  a  statute  passed  in  1865  (Acts  1855,  p.  16). 
By  sections  four  and  six  of  this  act  the  only  duties  en- 
joined upon  this  official  were  to  prosecute  and  defend  all 
suits  against  the  State,  the  prosecuting  or  defending  of 
which  had  not  already  been  provided  for  by  law,  and  to 
furnish,  on  application,  written  opinions  to  state  officers 
or  to  either  branch  of  the  General  Assembly.  No  provi- 
sions were  made  by  this  act  authorizing  the  Attorney-Gen- 
eral to  appoint  or  employ  deputies  or  assistants  to  aid  him 
in  the  discharge  of  his  official  duties.  In  1861,  section 
four  of  the  act  of  1855,  supra,  was  amended  to  the  extent 
of  requiring  the  Attorney-General  to  prosecute  and  defend 
all  criminal  or  state  prosecutions  pending  in  the  Supreme 
Court  (Acts  1861  [s.  s.],  p.  14,  §5659  K.  S.  1881).  By  a 
supplemental  act  passed  in  1873  (Acts  1873,  p.  18, 
§§5661-5671  E.  S.  1881),  the  powers  and  duties  of  this 
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'  officer  were  much  enlarged.  By  section  nine  of  this  act  it 
was  made  the  duty  of  the  Attorney-General  to  ascertain 
from  time  to  time  the  amounts  paid  to  any  public  officer 
of  the  State  or  any  county  officer  or  other  person  for  un- 
claimed witness  fees,  docket  fees,  licenses,  money  un- 
claimed in  estates  or  guardianships,  fines  or  forfeitures, 
etc.,  and  where  such  money  was  required  under  the  law  to 
be  paid  to  the  State,  or  to  any  officer  in  trust  for  the  State, 
and  in  all  cases  where  the  officers  whose  duty  it  was  to  col- 
lect such  money  had  failed,  neglected  or  refused  for  twelve 
months  after  the  cause  of  action  in  favor  of  the  State  had 
accrued,  or  who  had  failed,  neglected,  or  refused  to  sue  for 
and  proceed  to  recover  any  property  belonging  to  or  which 
might  have  escheated  to  the  State,  the  Attomey-Qeneral 
was  authorized  to  institute,  or  cause  to  be  instituted  and 
prosecuted,  all  necessary  proceedings  to  compel  the  pay- 
ment of  such  money  or  the  recovery  of  such  property.  For 
collections  made  or  for  property  recovered  under  the  pro- 
visions of  this  section  he  was  allowed  a  commission  of 
twenty  per  cent  on  the  first  $1,000,  and  ten  per  cent  on 
sums  not  exceeding  $2,000,  and  on  all  sums  exceeding 
$2,000  five  per  cent. 

Section  eleven  of  this  supplemental  act  reads  as  follows : 
"The  Attorney-General  may  employ  and  have  such  assist- 
ants to  aid  him  in  the  discharge  of  the  duties  imposed  upon 
him  by  the  provisions  of  this  act,  and  pay  to  them,  out  of 
the  sums  so  collected  by  such  person  or  persons,  a  sum  not 
exceeding  ten  per  cent  of  the  sum  or  sums  so  collected." 
Under  section  twelve  of  this  act  the  Attorney-General  was 
authorized  to  have  such  clerks  and  deputies  as  the  Gov- 
ernor, Secretary,  and  Auditor  of  State  might  deem  to  be 
necessary.  The  legislature  in  1889,  by  an  act  approved 
and  in  force  March  6  (Acts  1889,  p.  124,  §7683  et  seq. 
Bums  1901),  virtually  re-created  the  office  of  Attomey- 
Greneral  and  provided  that  the  term  of  such  official  should 
be  for  two  years  from  and  after  his  election  in  November 
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and  until  his  successor  was  elected  and  qualified.  All  that 
part  of  section  nine -of  this  latter  act  which  precedes  the 
proviso  thereof  is  but  a  reenactment  of  section  nine  of  the 
supplemental  act  of  1873,  supra,  except  the  following  pro- 
vision is  added  thereto:  "The  fees  of  the  Attorney-Gen- 
eral and  his  assistants  for  the  collection  of  any  fund  which 
does  not  bear  the  expense  of  its  collection,  shall  be  paid 
out  of  any  money  in  the  treasury  not  otherwise  appropri- 
ated." It  is  the  part  of  section  nine  of  the  act  of  1889, 
supra,  contained  within  the  proviso,  together  with  the  pro- 
visions of  section  ten  of  the  same  act,  upon  which  counsel 
predicate  the  right  or  authority  of  Michener  as  Attorney- 
General  to  employ  appellant  on  behalf  of  the  State  to  per- 
form the  services  here  involved.  We  here  set  out  in  their 
order  the  provisions  of  section  nine  of  the  act  of  1889 
embraced  within  the  proviso  therein  and  also  section  ten 
of  said  act: 

"Section  nine.  *  *  *  Provided,  that  the  Attor- 
ney-General or  his  assistants  shall  not  receive  any 
commission  or  fees  for  or  on  account  of  the  collection 
from  the  United  States  of  the  money  paid  by  the 
State  of  Indiana  to  the  United  States  as  direct  tax 
during  the  War  of  the  Rebellion,  but  for  the  collection 
of  any  other  moneys  due  the  State  of  Indiana  from 
the  United  States,  he  shall  be  allowed  a  commission 
of  ten  per  cent  on  the  amount  collected.  And,  for  the 
purpose  of  enabling  the  Attorney-General  to  ascertain 
the  facts  herein  contemplated,  it  is  hereby  made  the 
duty  of  the  officers  having  the  custody  of  any  such 
moneys  to  report  to  said  Attorney-General,  upon  oath 
or  aflBrmation,  all  the  facts  pertaining  thereto  upon  his 
demand  in  person,  by  deputy  or  assistants,  or  in 
writing;  and  any  such  officer  failing  to  render  such 
information  upon  such  demand  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  fined  in  any  sum  not  exceeding  $100. 

Section  ten.  The  Attorney-General  may  employ 
and  have  such  assistants  to  aid  him  in  the  discharge 
of  the  duties  imposed  upon  him  by  law,  and  to  pay  to 
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them  out  of  the  sum  so  collected  by  them  a  sum  not 
exceeding  ten  per  cent  of  the  sum  or  sums  so  col- 
lected." 

A  comparison  of  section  eleven  of  the  act  of  1873  with 
section  ten  of  the  act  of  1889  discloses  that  the  latter  sec- 
tion, with  but  two  unimportant  exceptions,  is  a  reenact- 
ment  of  the  former  section.  Sections  two,  three,  nine,  and 
eleven  of  the  supplemental  act  of  1873  were  before  this 
court  for  construction  in  the  appeal  of  State,  ex  rel,,  v. 
Denny  (1879),  67  Ind.  148.  This  was  an  action  prose- 
cuted by  the  State,  on  relation  of  the  Attorney-General,  to 
recover  money  from  James  C.  Denny,  formerly  an  incum- 
bent of  that  office.  It  was  claimed  in  that  case  that  he, 
as  sucli  official,  had,  during  his  term  of  office,  received  cer- 
tain moneys  belonging  to  the  State  which  he  had  refused 
to  account  for  and  pay  over.  It  was  said  by  the  court,  in 
the  course  of  its  opinion  therein,  that  the  object  or  pur- 
pose of  the  legislature  in  passing  the  aforesaid  supple- 
mental act  of  1873  was  more  fully  to  lodge  the  adminis- 
tration of  the  State's  legal  business  or  affairs  where  they 
properly  belonged,  under  the  control  and  management  of 
its  Attorney-General,  the  highest  law  officer  of  the  State, 
and  to  empower  him  to  collect  moneys  belonging  to  the 
State  and  its  trust  fund  in  the  hands  of  state  or  county 
officers  and  other  persons,  which  money  had  been  retained 
by  these  persons  long  beyond  the  time  when  it. should  have 
been  paid  into  the  proper  treasury.  In  construing  section 
eleven  of  the  supplemental  act,  which  provided  for  the 
employment  of  assistants  by  the  Attorney-General,  the 
court  in  the  case  of  State,  ex  rel,,  v.  Denny,  supra,  held 
that  thereby  the  legislature  expressly  authorized  the  Attor- 
ney-General to  employ  and  have  assistants  to  aid  him  in 
the  discharge  of  the  duties  imposed  upon  him  by  the  pro- 
visions of  said  act,  and  to  pay  them  for  their  services  a 
sum  not  exceeding  ten  per  cent  out  of  the  money  collected 
by  them.     While  section  nine  of  the  supplemental  act  of 
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1873  did  not  in  express  terms  profess  to  authorize  the 
Attorney-General  to  collect  claims  due  the  State  from  the 
federal  government,  nevertheless,  this  court,  in  the  case  of 
State,  ex  rel.,  v.  Denny,  supra,  held  that  it  was  his  duty 
to  collect  such  claims,  and  that  under  the  provisions  of 
section  nine  he  was  entitled  to  the  commission  therein  pro- 
vided for  the  collection  thereof. 

Certainly  then,  under  the  construction  accorded  to  the 

provisions  of  that  section  by  this  court,  which  provisions 

as  we  have  already  said  were  reenacted  by  the  act 

5..  of  1889,  and  aside  from  the  proviso  in  question  now 
constitute  section  nine  of  the  latter  act,  the  powers 
of  the  Attorney-General  in  respect  to  the  collection  of  war 
claims,  etc.,  due  the  State  from  the  United  States  have  not 
been  enlarged  by  section  nine  of  the  latter  act,  as  insisted 
by  appellant's  counsel.  When  the  provisions  of  this  section 
are  considered,  we  think  it  may  be  said  that  the  legislature 
seemingly  recognized  the  fact  that  by  the  reenactment  of 
the  provisions  of  section  nine  of  the  act  of  1873  into  the 
same  section  of  the  act  of  1889,  under  the  construction 
placed  upon  it  by  this  court  in  the  case  of  State,  ex  rel.,  v. 
Denny,  supra,  the  Attorney-General  would  be  empowered 
and  it  would  be  his  duty  to  collect  any  and  all  money  due 
the  State  from  the  United  States,  for,  by  the  provisions  of 
the  proviso,  it  is  expressly  declared  "that  the  Attorney- 
General  or  his  assistants  shall  not  receive  any  commission 
or  fees  for  or  on  account  of  the  collection  from  the  United 
States  of  the  money  paid  by  the  State  of  Indiana  to  the 
United  States  as  a  direct  tax  during  the  War  of  the  Re- 
bellion," evidently  intending  by  this  declaration  that  the 
Attorney-General  should  be  deemed  and  held  to  be  com- 
pensated for  the  collection  of  such  direct  tax  by  the  regular 
salary  provided.  For  the  collection,  however,  of  money 
due  the  State  from  the  federal  government,  other  than  that 
paid  on  account  of  the  direct  tax,  he  was  to  be  allowed  a 
commisbion  of  ten  per  cent  on  the  amount  collected.     Cer- 
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tainly  there  is  no  ground  for  asserting  that  the  pro- 
6.     viso  of  section  nine,  together  with  the  provisions  of 

section  ten  of  the  act  of  1889,  should  be  held  to 
authorize  or  empower  the  Attorney-General  to  enter  into 
the  contract  in  question,  whereby  he  attempted  to  appoint 
or  employ  appellant  as  his  assistant  to  collect  the  money  in 
controversy  to  serve  for  a  period  of  time  which,  as  ex- 
pressly recognized  and  contemplated  under  the  provisions 
of  the  contract,  would  extend  beyond  the  oflBcial  term  of 
the  Attorney-General  making  the  appointment 

Had  the  legislature,  under  th6  provisions  of  section  ten 
of  the  act  of  1889,  intended  to  invest  the  Attorney-General 
with  authority  to  employ  an  attorney  to  serve  the  State 
generally  for  an  unlimited  period  of  time  extending  be- 
yond his  official  term,  in  the  prosecution  of  any  and  all 
claims  due  or  owing  to  the  State  of  Indiana,  as  stipulated 
in  the  written  contract,  that  body  would  certainly  have 
conferred  such  extraordinary  power  upon  him  in  apt  words 
or  language,  The  contention  as  advanced  by  the  State  is 
that  under  the  provisions  of  section  ten,  supra,  Attorney- 
General  Michener  was  not  empowered  to  appoint  and  con- 
stitute appellant  an  attorney  for  the  State  in  the  matter  in 
question,  to  serve  as  such  beyond  his  official  term,  which, 
as  it  appears,  terminated  November,  1890,  at  which  time 
his  successor  was  elected  and  qualified,  and  unless  he  was 
reinvested  with  authority  by  appointment  or  employment 
of  some  subsequent  incumbent  of  the  office,  he  could  not, 
therefore,  legally  continue  to  serve  under  the  appointment 
in  question  after  the  expiration  of  the  official  term  of 
Michener.  This  contention  is  tenable  and  is  well  sup- 
ported by  the  authorities.  It  will  be  observed  that  section 
ten  does  not  in  any  manner  profess  to  grant  to  the  Attor- 
ney-General the  power  to  employ  an  attorney  to  serve  in- 
dependently of  that  official,  but  he  is  only  authorized  to 
employ  or  have  assistants  to  aid  him  in  the  discharge  of 
the  duties  imposed  upon  him  by  law.     While  such  assist- 
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ants  cannot  be  considered  as  general  deputies  of  the  Attor- 
ney-General, nevertheless  they  must  at  least  be  regarded, 
under  the  provisions  of  the  law,  as  special  deputies  to  aid 
or  assist  him  in  the  collection  of  all  sums  of  money  or 
claims  due  or  owing  to  the  State  of  Indiana.  The  section 
in  question  cannot  be  construed  or  interpreted  to  authorize 
Attorney-General  Michener  to  employ  appellant  to  con- 
tinue to  prosecute  for  the  State  the  collection  of  its  claims 
for  a  time  beyond  the  expiration  of  his  own- official  term; 
that  he  was  not  invested  with  such  power,  appellant  was 
bound  to  take  notice.  Julian  v.  State  (1890),  122  Ind.  68. 
He  was  only  authorized  to  employ  and  have  assistants 
to  aid  him  in  the  discharge  of  the  duties  imposed  upon  him 
by  law.  The  very  language  of  the  statute  makes  it  plain 
that  the  legislature  did  not  intend  that  the  appointment  or 
employment  of  assistants  by  the  Attorney-General  was  to 
rim  indefinitely  with  the  office  and  that  such  appointees 
should  continue  to  hold  and  serve  under  the  successors  of 
the  officer  making  the  appointment  Or,  in  other  words, 
the  statute  did  not  contemplate  that  such  employment 
should  continue  until  the  work  to  be  performed 'by  the 
assistants  was  completed,  although  the  completion  thereof 
might  extend  long  beyond  the  term  of  the  Attorney-Gen- 
eral making  the  appointment.  Were  we  to  sanction  the 
contention  of  appellant's  counsel  in  this  respect,  then  it 
would  follow  that  an  assistant  or  assistants  of  the  Attorney- 
General  would  contiue  to  serve  as  such,  although  the  office 
had  been  abolished  by  the  legislature.  We  are  not  to  be 
understood  as  denying  the  right  of  the  legislature  to  em- 
]^ower  the  Attorney-General  to  employ  an  attorney  to  per- 
form legal  services  for  the  State  and  to  authorize  the 
continuance  of  such  employment  until  the  work  for  which 
he  was  employed  is  accomplished,  regardless  of  the  expira- 
tion of  the  official  term  of  the  Attomey-Gteneral  by  whom 
he  is  employed.  But  that  is  not  the  question  with  which 
we  have  to  deal  in  this  appeal.     That  Michener,  as  Attor- 
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ney-General,  was  not  invested  with  any  such  power  under 
the  statute  as  that  last-above  mentioned  in  appointing  his 
assistants  is  manifest.  Not  having  authority  to  continue 
the  employment  of  appellant  beyond  his  official  term,  no 
legal  liability  rests  on  the  State  to  pay  for  the  services 
rendered.  He  apparently  recognized  the  fact  that  he  was 
only  empowered  by  the  statute  to  appoint  appellant  as  his 
assistant,  and  not  as  an  attorney  to  perform  services  for 
the  State  independently  of  the  office  of  Attomey-GeneraL 
This  is  evident  by  the  language  used  in  making  the  ap- 
pointment, for  it  is  therein  stated  that  "I,  Louis  T.  Mich- 
ener,  Attorney-General,  *  *  *  do  hereby  nominate, 
constitute,  and  appoint  William  B.  Hord,  *  *  *  my 
asffistant  (our  italics)  to  prosecute,"  etc.  Mr.  Michener 
apparently  recognized  the  fact  that  the  collection  of  the 
claims,  which  he  appointed  appellant  as  his  assistant  to 
collect,  could  not  be  completed  during  his  official  term; 
consequently,  under  a  mistaken  view  of  the  law  no  doubt^ 
ho  attempted  to  enlarge  his  authority  in  this  respect  by 
declaring  that  the  appointment  of  appellant  as  his  assist- 
ant should  continue  as  long  as  the  latter  diligently  prose- 
cuted the  collection  of  the  claims.  The  general  and  well- 
affirmed  rule  is  that,  in  the  absence  of  some  statu- 
7.  tory  provision  to  the  contrary,  the  commission  or 
appointment  of  a  deputy  officer  runs  or  continues 
only  during  the  term  of  the  officer  making  the  appointment 
Of  course,  in  the  absence  of  a  statute  to  the  contrary,  the 
principal  has  the  right,  at  his  pleasure,  to  remove  his  dep- 
uty. If  the  principal  officer  is  reelected  or  reappointed  for 
another  term,  his  deputies  must  also  be  reappointed  in 
order  to  continue  them  in  office.  The  doctrine  that  the 
term  of  the  deputy  will  expire  at  the  close  of  the  term  of 
his  principal  is  well  affirmed  by  the  following  authorities: 
9  Am.  and  Eng.  Ency.  Law  (2d  ed.),  382,  and  note; 
Throop,  Pub.  Officers,  §582;  State,  ex  rel.,  v.  Barrows 
(1898),  71  Minn.  178,  73  N.  W.  704;  Bamier  v.  McMur- 
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ray  (1827),  12  K  C.  219;  Thomas  v.  Summey  (1854),  46 
N.  C.  654;  Boardman  v.  Halliday  (1843),  10  Paige  223; 
Greenwood  v.  State  (1856),  17  Ark.  332;  United  States  v. 
Wood  (1819),  2  Cranch  C.  C.  164,  Fed.  Gas.  No.  16,763; 
State,  ex  rel,,  v.  Board,  etc.  (1878),  7  Neb.  42;  Richmond 
Mayoralty  Case  (1870),  19  Gratt.  (Va.)  673;  Jackson  v. 
Collins  (1824),  3  Cowen  89. 

These  authorities  fully  sustain  the  proposition  that  ap- 
pellant's appointment  or  employment  as  the  assistant  of 

Attorney-General    Michener    tenninated    with    the 
8.     expiration  of  the  latter's  official  term.     The  fact 

that  subsequent  incumbents  of  the  office  knew  of 
his  appointment,  or  acquiesced  therein,  would  not  alone  be 
sufficient  to  reinvest  him  with  authority  to  continue  to 
represent  the  State  as  the  assistant  of  the  Attorney-Gen- 
eral. He  must  be  shown  to  have  been  reappointed  or 
reemployed  by  the  successive  Attorneys-General  as  their 
assistant  to  continue  the  prosecution  of  the  claims  in  con- 
troversy. It  is  contended  by  counsel  for  appellant  that 
certain  department  officers  of  the  State  are  shown  to  have 
placed  a  construction  upon  the  provisions  of  section  ten  of 
the  act  of  1889,  which  construction  is  consistent  with  and 
in  harmony  with  that  for  which  they  contend  and  should 
control  the  court  in  the  interpretation  of  the  law.  But 
there  is  no  ambiguity  upon  the  face  of  the  statute  in  ques- 
tion in  respect  to  its  meaning  or  purpose.  The  meaning 
of  the  provisions  of  the  section  in  question  is  plain  or  man- 
ifest, consequently  there  is  no  reason  for  resorting  to 
departmental  construction.  The  latter  is  only  influential 
as  an  interpreter  of  a  doubtful  or  ambiguous  law  and  will 
never  be  permitted  to  defeat  the  evident  meaning  or  pur- 
pose of  a  statute.  Neither  can  the  power  conferred  on  the 
Attorney-General  by  the  positive  provisions  of  the  statute 
in  controversy  be  varied  or  enlarged  by  usage.  Sutherland, 
Stat.  Constr.,  §308;  Attorney-General  v.  Bank  (1847),  40 
N.  C.  71 ;  Owyn  v.  Hardwiche  (1856),  1  H.  &  N.  49,  63 ; 
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Pochin  V.  Duncombe  (1857),  1  H.  &  K  842,  856;  West- 
brook  V.  Miller  (1885),  56  Mich.  148,  22  N.  W.  256; 
Delafield  v.  State  (1841),  26  Wend.  192. 

It  IS  filially  insisted  that  the  federal  Constitution  pro- 
tects the  contract  involved  in  this  action,  and  that,  there- 
fore, if  the  decision  of  the  lower  court  is  sustained, 

9.  appellant's  contract  will  be  impaired  or  destroyed 
in  violation  of  the  federal  Constitution.  But  be- 
fore he  can  claim  such  constitutional  protection  it  must 
appear  that,  under  his  employment  by  Attomey-Greneral 
Michener,  a  contract  on  the  part  of  the  State  of  Indiana 
was  created,  and  that  the  State,  under  the  construction  of 
the  law  for  which  it  contends,  has  secured,  under  the  de- 
cision of  the  lower  court,  an  impairment  of  such  contract. 

As  we  have  shown,  under  the  plain  provisions  of  the 
statute  in  controversy  the  Attorney-General  was  not  au- 
thorized to  make  in  behalf  of  the  State  the  contract  hero 
involved,  and,  consequently,  the  latter  is  invalid  so  far  as 
the  State  is  concerned.  There  is  no  contract  to  be  pro- 
tected by  the  provisions  of  either  the  federal  or  state  Con- 
stitution. Upon  no  view  of  the  case,  under  the  law  appli- 
cable thereto,  does  either  paragraph  of  the  complaint  state 
a  cause  of  action  against  appellee.  Therefore,  the  lower 
court  did  not  err  in  its  ruling  upon  the  demurrers. 

Judgment  affirmed. 

All  concur,  except  Qillett,  J.,  not  voting. 


Stark  et  al.  v.  Lamb  et  al. 

TNo.  20,568.    Filed  October  10,  1906.    Rehearing  denied  January 

11,  1907.] 

I.  Fraudulent  Conveyances. — Setting  Aside. — Joint  Debts. — 
Legal  Remedy  against  Part  of  Debtors. — A  creditor  cannot  re- 
sort to  equity  to  set  aside  a  fraudulent  conveyance  of  one  joint 
debtor  and  subject  the  property  conveyed  to  the  payment  of  his 
claim,  where  he  has  an  adequate  legal  remedy  for  the  collection 
of  his  claim  from  other  joint  debtors,    p.  646. 
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2.  Fraudulent  Conveyances.— fi»e«inflr  Aside.— Legal  Remedy 
against  Joint  Debtor. — Special  findings  in  a  suit  to  set  aside  a 
fraudulent  conveyance,  showing  that  defendant  fraudulently 
transferred  his  property  to  himself  and  wife;  that  he  thereby 
became  insolvent;  that  such  transfer  was  made  without  con- 
sideration, and  that  the  defendant's  joint  obligor  was  dis- 
charged in  bankruptcy  from  the  payment  of  such  debt,  support 
a  conclusion  of  law  that  such  conveyance  should  be  set  aside, 
p.  645. 

3.  Same. — Setting  Aside. — Subsequent  Bankruptcy  of  Solvent 
Joint  Debtor. — The  insolvency  of  defendant's  joint  debtor,  sub- 
sequent to  defendant's  fraudulent  conveyance  of  his  property, 
does  not  preclude  the  plaintiff  creditor  from  setting  aside  such 
conveyance  and  subjecting  defendant's  property  to  the  pay- 
ment of  his  debts,    p.  645. 

4.  Same. — Evidence. — To  set  aside  a  conveyance  as  fraudulent, 
the  plaintiff  must  prove  facts  which  either  directly  or  by  infer- 
ence show  that  such  conveyance  was  made  with  a  fraudulent 
intent,    p.  646. 

5.  Execution. — Property  Liable  to. — Exemptions. — Evidence. — 
Prima  fade  all  property  of  a  debtor  is  subject  to  execution; 
and  therefore  proof  that  the  conveyance  in  question  was  vol- 
untary and  without  consideration,  or  made  with  fraudulent 
intent,  establishes  a  prima  facie  case.    p.  646. 

6.  Fraudulent  Conveyances. — Sales. — Exempt  Property. — ^A 
debtor's  conveyance  cannot  be  set  aside  as  fraudulent,  where 
his  property  is  not  subject  to  execution,  being  exempt  by  law. 
p.  647. 

7.  Same. — Setting  Aside. — Exemptions. — Presumptions. — ^Where 
the  proof  shows  that  the  debtor  had  less  than  the  amount  of 
property  which  he  might  claim  as  exempt,  the  presumption  is 
that  he  claims  such  exemption,  and  it  is  the  duty  of  the  court 
to  find  that  such  conveyance  was  not  fraudulent,     p.  647. 

8.  Same.  —  Setting  Aside.  —  Exemptions.  —  Evidence. — General 
Denial. — Under  the  general  denial  to  a  suit  to  set  aside  a  con- 
veyance as  fraudulent,  evidence  is  admissible  to  show  that  the 
defendant's  property  at  the  time  of  the  conveyance  was  not 
subject  to  execution,  and  therefore  the  conveyance  was  not 
fraudulent,    p.  647. 

9.  Same. — Exemptions. — Special  Findings. — ^The  absence  of  a 
special  finding  that  the  alleged  fraudulent  conveyance  covered 
property  which  was  exempt  by  law,  leaves  a  presumption  that 
the  court  in  finding  that  the  conveyance  was  made  with  intent 
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to  defraud  his  creditors,  found  such  fact  in  view  of  the  law 
giving  such  creditor  a  right  to  transfer  his  exempt  property 
without  being  subject  to  the  imputation  of  fraud,    p.  648. 

From  Elkhart  Circuit  Court;  James  8.  Dodge,  Judge. 

Suit  by  Ellington  C.  Lamb  against  Henry  Stark  and 
others.  From  a  decree  against  Henry  Stark  and  wife, 
they  appeal.  Transferred  from  Appellate  Court  under 
§1337u  Bums  1901,  Acts  1901,  p.  590.    Affirmed. 

James  L.  Harmon  and  Edward  B.  Zigler,  for  appel- 
lants. 

Perry  L.  Turner,  for  appellee  Lamb. 

Montgomery,  J. — Appellee  Lamb  brought  this  suit 
to  collect  a  promissory  note  executed  by  Milo  W.  and 
Henry  Stark,  and  to  set  aside,  as  fraudulent,  certain  con- 
veyances of  real  estate.  Milo  Stark  was  adjudged  a  bank- 
rupt pending  the  litigation,  and  the  action  dismissed  as  to 
him.  Appellants  answered  by  general  denial,  and,  at  their 
request,  the  court  made  a  special  finding  of  facts,  in  sub- 
stance as  follows:  Milo  and  Henry  Stark  executed  the 
note  August  19,  1901,  which  now  amounts  to  $223,  and  at 
the  date  of  the  note  Henry  owned  real  estate  as  described, 
and  Abbie  N.  Stark  was  his  wife.  Henry  continued  to 
own  the  real  estate  until  April  27,  1903,  when  he  and  his 
wife  conveyed  the  same  to  David  Lingman,  who  on  the 
same  day,  without  consideration,  reconveyed  it  to  Henry 
and  his  wife.  On  April  27,  1903,  and  continuously  after- 
wards, Henry  was  and  remained  a  resident  householder  of 
Elkhart  coimty,  Indiana,  and  had  no  property,  other 
than  said  real  estate,  subject  to  execution.  At  the  date  of 
said  conveyances  Milo  Stark  owned  property  of  the  value 
of  $2,682,  and  was  indebted  to  the  amount  of  $550,  but  on 
September  11,  1903,  he  was  insolvent  and  subsequently 
adjudged  a  bankrupt  and  duly  discharged  in  bankruptcy. 
Said  conveyances-  were  made  to  protect  said  Abbie  N. 
Stark  in  the  possession  and  use  of  the  whole  of  said  real 
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estate,  and  with  intent  to  defeat  and  defraud  the  creditors 
of  said  Henry  Stark.  The  second  conclusion  of  law  stated 
upon  such  facts  is  as  follows :  "Said  conveyance^  from  the 
defendants,  Henry  Stark  and  Abbie  N.  Stark,  to  David 
Lingman,  and  from  said  David  Lingman  to  the  defend- 
ants, Henry  Staris:  and  Abbie  N.  Stark,  are  each  fraudu- 
lent and  void  as  against  the  plaintiff,  and  should  be  set 
aside." 

It  is  alleged  that  the  court  erred  in  this  conclusion  of 

law,  and  argued  that  in  the  absence  of  a  finding  that  Milo 

Stark  as  well  as  Henry  was  insolvent  at  the  time 

1.  the  fraudulent  conveyances  were  made  this  conclu- 
sion cannot  be  sustained.    It  is  a  familiar  principle 

that  resort  to  a  court  of  equity  may  not  be  had,  so  long  as 
an  adequate  legal  remedy  exists.  In  the  application  of  this 
rule  it  has  been  held  by  this  court  that,  so  long  as  a  legal 
remedy  exists  against  one  or  more  joint  debtors,  equity  will 
not  extend  its  relief  and  set  aside  a  fraudulent  conveyance 
of  another  of  such  debtors  at  the  instance  of  the  common 
creditor.  Eller  v.  Lacy  (1894),  137  Ind.  436.  See,  also, 
Oeiser  Mfg.  Co.  v.  Lee  (1903),  33  Ind.  App.  38. 

It  is  specifically  found  that  Henry  Stark  was  insolvent 

at  the  time  of  making  the  conveyances  attacked,  and  at  all 

times  since,  and  that  the  deeds  were  without  con- 

2.  sideration  and  made  with  fraudulent  intent.     Milo 
Stark  was  solvent  at  the  time  the  deeds  were  made, 

but  became  insolvent  a  few  months  afterwards,  and  was 
subsequently  adjudged  a  bankrupt  and  discharged  from 
his  financial  obligations.  It  is  therefore  plain  that  appellee 
Lamb  must  collect  his  debt  from  the  real  estate  in  contro- 
versy, or  lose  it.  The  circumstance  that  Milo  Stark  was 
solvent  at  the  time  the  fraudulent  conveyances  were 

3.  made,  does  not  make  them  any  the  less  fraudulent, 
and  the  rule  forbidding  a  premature  resort  to  equity 

was  not  intended  to  take  away  a  right  of  action  and  deny  a 
salutary  remedy,  but  merely  to  limit  their  exercise  to  cases 
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of  actual  necessity  and  thereby  prevent  unnecessary  litiga- 
tion. No  substantial  reason  is  shown  why  appellee  should 
not  avail  himself  of  the  remedy  sought  in  this  suit,  but, 
on  the  contrary,  it  is  entirely  clear  that  without  equitable 
interference  he  would  be  wholly  without  relief. 

The  conclusion  of  law  is  supported  by  the  facts  found, 
and  the  judgment  is  affirmed. 

On  Petition  for  Reheamno. 

MoNTGOMEBY,  C.  J. — Appellants'  learned  counsel  have 
filed  an  earnest  petition  for  a  rehearing  in  which  they 
properly  call  our  attention  to  an  omission  to  discuss  a  point 
made  in  their  original  brief.  The  special  findings  of  the 
court  stated  that,  at  the  time  of  executing  the  conveyance 
in  question,  "Henry  Stark  was  a  resident  householder  of 
Elkhart  county,  Indiana,  and  said  Henry  Stark  had  no 
other  property  of  any  kind  subject  to  execution."  The 
findings  were  silent  as  to  the  value  of  the  property  in  contro- 
versy, and  as  to  the  total  value  of  all  property  owned  by 
Henry  Stark  at  the  date  of  the  transfer  attacked. 

The  insistence  of  appellants'  coimsel  is  that  an  affirm- 
ative finding  that  the  property  conveyed,  together  with 
other  property  owned  by  Henry  Stark,  was  in  excess  of 
$600,  was  indispensable  to  appellee's  recovery. 

It  is  contended  first  by  appellee  that  as  appellant  Henry 
Stark  had  no  answer  on  file  specially  setting  up  his  right 
and  claim  to  an  exemption,  he  is  in  no  position  to 
4.     raise  the  question  argued.     We  cannot  agree  with 
appellee  in  this  contention.     This  suit  is  for  relief 
against  fraud,  and  it  was  incumbent  upon  appellee  to  estab- 
lish the  fraud  charged,  either  by  direct  evidence  or  by  proof 
of  such  other  facts  as  warranted  the  inference  of  a  fraudu- 
lent intent  in  making  the  transfers  assailed.     This  court 
has  heretofore  decided  that  prima  facie  all  property  of  a 
debtor  within  this  State  is  liable  for  the  payment 
6.     of  his   debts   and   subject  to   execution.     Moss  v. 
Jenkins  (1897),  146  Ind.  689,  596,  and  cases  cited. 
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It  follows,  therefore,  that  upon  a  complaint  to  set  aside  a 
conveyance  as  fraudulent,  a  prima  facie  case  is  made  out 
upon  proof  that  such  conveyance  was  voluntary  and  with- 
out consideration,  or  that  it  was  made  with  fraudulent 
intent  to  hinder,  delay,  cheat,  or  defraud  the  creditors  of 
the  grantor,  and  accepted  by  the  grantee  with  knowledge  of 
its  fraudulent  character. 

It  is  quite  well  settled  that  property  exempt  from  execu- 
tion is  not  subject  to  the  claims  of  creditors,  and  may  be 
transferred  by  the  owner,  unaffected  by  any  such 

6.  claims.    The  owner  having  a  right  to  hold  property 
exempt  from  the  demands  of  his  creditors  has  an 

absolute  and  unhampered  right  to  transfer  the  same,  and 
in  doing  so  cannot  legally  be  charged  with  defrauding  his 
creditors  or  with  an  intent  to  do  so.  Faurote  v.  Carr 
(1886),  108  Ind.  123,  125;  Taylor  v.  Duesterberg  (1887), 
109  Ind.  165,  170;  Barnard  v.  Brown  (1887),  112  Ind. 
53;  Citizens  State  Bank  v.  Harris  (1897),  149  Ind.  208. 
The  law  presumes  that  a  resident  householder  will  avail 
himself  of  his  right  to  claim  an  exemption,  and  in  a  suit 
of  this  character,  where  it  is  made  to  appear  affirm- 

7.  atively  that  the  debtor  was  a  resident  householder 
of  the  State,  and  that  all  property  owned  by  him  at 

the  time  of  the  transfer  in  question  did  not  exceed  $600 
in  value,  a  court  of  equity  will  not  disturb  such  transfer  as 
fraudulent.  Wallace  v.  Lawyer  (1876),  54  Ind.  501,  509, 
23  Am.  Rep.  661 ;  Williams  v.  Osborne  (1884),  95  Ind. 
347;  Burdge  v.  Bolin  (1886),  106  Ind.  175,  56  Am. 
Rep.  724.  • 

The  issue  in  this  case  was  one  of  fraud  in  making  con- 
veyances of  real  estate,  and  it  was  proper  for  appellants, 
to  repel  the  charge  of  fraud,  to  show,  if  they  could, 

8.  that  the  property  conveyed  was  exempt  from  execu- 
tion.    Evidence  to  establish  the  facts  showing  a 

right  to  claim  the  property  as  exempt  from  appellee's  de- 
mand was  clearly  admissible  under  the  answer  of  general 
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denial,  and  without  a  special  plea.  Isgrigg  v.  Pauley 
(1897),  148  Ind.  436;  JejfersonviOe  Water  Supply  Co.  v. 
Riter  (1897),  146  Ind.  521. 

The  absence  of  a  finding  of  facts  showing  that  the  prop- 
erty in  controversy  was  exempt  from  appellee's  claim, 
leaves  the  principle  of  law  that  such  property  was 

9.  prima  facte  liable  therefor  in  force.  The  court 
expressly  found  that  the  conveyances  in  question 
were  made  "with  intent  to  defeat  and  defraud  the  creditors 
of  Henry  Stark,"  and,  nothing  appearing  to  the  contrary, 
it  must  be  presumed  that  this  finding  was  made  with  ref- 
erence  to  the  law,  that  such  an  intent  could  not  legally 
exist  with  respect  to  conveyances  of  property  within  the 
exemption  laws  of  the  State. 

We  accordingly  hold  that  the  finding  of  facts  is  suflBcient 
to  sustain  the  conclusions  of  law,  and  overrule  appellants' 
petition  for  a  rehearing. 


OmoAGO,  Indianapolis  &  Louisvillb  Railwat 
Company  v.  McCandish,  Administratob. 

[No.  20,849.    Filed  January  15,  1907.] 

1.  Pleading.  —  Complaint.  —  Negligence, — Railroads, — Highway 
Crosainga, — Travelers. — In  an  action  by  an  administrator 
against  a  railroad  company  for  negligently  killing  his  decedent 
at  a  highway  crossing,  the  complaint  must  show  the  facts  dis- 
closing a  legal  duty  owing  by  such  company  and  a  negligent 
performance  or  failure  to  perform  such  duty.    p.  651. 

2.  Railroads. — Highway  Crossings. — Care  Required. — Travelers. 
Trespassers. — Railroad  companies  must  use  ordinary  care  to 
prevent  injuries  to  travelers  at  highway  crossings,  and  must 
refrain  from  wilful  injuries  to  trespassers,    p.  652. 

3.  Pleading.  —  Complaint.  —  Railroads. — Highway  Crossings. — 
Travelers. — Characterizing  Persons  as. — A  complaint  showing 
that  the  decedent  "was  on  the  east  side  of  said  railroad  on  the 
public  highway  *  *  *  and  was  approaching  the  main  line 
of  the  said  defendant  company  ♦  ♦  ♦  and  he,  ♦  ♦  ♦  to 
avoid  injury  from  said  engine  and  train  of  cars,  stopped,  and 
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was  standing  on  the  side  track,  awaiting  the  passage  of  said 
engine  and  train/'  fails  to  show  that  such  decedent  was  a  trav- 
eler at  and  on  such  highway  crossing  when  injured,    p.  652. 

4.  Pleading. — Complaint. — Inferences  to  Supply  Facta. — Neces- 
sary facts  in  a  complaint  cannot  be  supplied  by  intendment  or 
by  inference,    p.  653. 

5.  Same. — Complaint. — Defective  Premises. — Right  of  Injured 
Person  to  Occupy. — ^In  a  complaint  for  an  injury  because  of 
defective  premises,  it  is  necessary  to  allege  by  what  right  the 
injured  person  occupied  such  premises,    p.  653. 

6.  Same.  —  Complaint.  —  Negligence. — Duty. — How  Shown. — ^A 
complaint  for  damages  for  negligence  should  set  out  the  facts 
showing  the  true  relationship  of  the  parties  from  which  the 
duty  to  use  care  arises,    p.  653. 

From  Porter  Circuit  Court;  Willis  0.  McMaJum,  Judge. 

Action  by  Harry  McCandish,  as  administrator  of  the 
estate  of  James  Bragg,  deceased,  against  the  Chicago, 
Indianapolis  &  Louisville  Eailway  Company.  From  a 
judgment  for  $3,500,  on  plaintiff's  remittitur  of  $2,000 
from  a  verdict  for  $5,600,  defendant  appeals.  Trans- 
ferred from  Appellate  Court  under  §1337u  Bums  1901, 
Acts  1901,  p.  590.    Reversed. 

E.  C.  Field,  H.  R.  Kurrie  and  CrumpacJcer  &  Daly,  for 
appellant. 
Lemuel  Darrow  and  H.  W.  Warden,  for  appellee. 

MoNTooMDBT,  C.  J. — ^Appellee,  as  administrator,  brought 
this  action  to  recover  damages  for  the  death  of  James 
Bragg.  The  complaint,  omitting  the  caption  and  prayer, 
is  as  follows:  "The  plaintiff  complains  of  the  defendant, 
and  for  his  cause  of  action  avers  and  says  that  he  was  duly 
appointed  by  the  Laporte  Circuit  Court,  as  administrator 
of  the  estate  of  James  Bragg,  on  July  9,  1903;  that  the 
defendant  is,  and  was  at  the  time  hereinafter  mentioned,  a 
corporation  duly  organized  under  the  laws  of  the  State  of 
Indiana,  and  owned  and  operated  a  railway  known  as  the 
'Chicago,  Indianapolis  &  Louisville  Railway,'  over,  through, 
and  across  the  county  of  Laporte,  and  other  counties  in  the 
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State  of  Indiana ;  that  said  railway  was  constructed  across 
the  highway  in  Dewey  township,  Laporte  county,  Indiana, 
immediately  west  of  the  village  of  Lacrosse,  Indiana ;  that 
said  highway  over  which  said  railway  is  constructed  is  fifty 
feet  wide,  twenty-five  feet  on  each  side  of  the  center  of  the 
traveled  track  of  said  highway;  that  across  said  highway 
and  at  right  angles  therewith  is  located  the  main  line  of 
said  defendant's  track,  and  immediately  east  of  said  track 
is  located  a  side-track ;  that  the  side-track  was  on  June  20, 
1903,  filled  with  box-cars  on  both  sides  of  the  highway, 
extending  from  the  center  of  said  highway  to  within  a  few 
feet  of  the  switch  connecting  the  side-track  with  the  main 
line  of  said  defendant,  which  connection  of  said  side-track 
with  the  main  line  is  immediately  north  of  the  highway 
aforesaid  where  the  sarne  crosses  the  side-track  and  main 
track  of  said  defendant;  that  said  cars  were  aUowed  to 
remain  on  said  side-track  from  June  20,  1903,  until 
and  after  the  injuries  hereinafter  complained  of;  that  the 
defendant  unlawfully  and  carelessly  suflFered  and  per- 
mitted the  cars  on  said  side-track  to  be  and  remain  on  the 
highway  within  ten  feet  of  the  center  of  the  traveled  track 
from  June  20,  1903,  until  June  23,  1903,  and  there  re- 
mained a  space  of  but  twenty  feet  for  the  traveling  public 
to  go  to  and  fro  over  and  across  said  side-track  of  said 
defendant  at  the  point  where  the  side-track  crosses  the 
public  highway ;  that  on  June  22,  1903,  James  Bragg  was 
on  the  east  side  of  said  railroad  on  the  public  highway 
moving  westward  near  that  point  where  the  side-track 
crosses  said  highway,  and  was  approaching  the  main 
line  of  said  defendant,  at  which  time  an  engine  oJ  the  com- 
pany was  rapidly  approaching  the  crossing  on  the  main 
line  from  the  north ;  that,  at  the  time  said  Bragg  was  near- 
ing  the  main  line  of  said  defendant,  said  James  Bra^  saw 
said  engine  and  train  of  cars  rapidly  approaching  from  the 
north,  before  he,  said  Bragg,  had  crossed  said  main  line, 
and  he,  said  James  Bragg,  to  avoid  injury  from  said  engine 
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and  train  of  cars,  stopped,  and  was  standing  on  the  sid^ 
track,  awaiting  the  passage  of  said  engine  and  train;  that 
the  defendant  carelessly  and  negligently  allowed  a  car  to  be 
cut  loose  from  said  train  that  was  approaching  on  the  main 
line,  and  by  turning  the  switch,  which  was  located  imme- 
diately north  of  said  highway,  carelessly  and  negligently 
threw  said  car  with  great  force  in  and  on  said  side-track ; 
that  said  car  so  thrown  in  on  said  side-track  aforesaid 
caused  the  cars  that  were  standing  in  the  highway  ten  feet 
from  the  center  of  the  traveled  track  aforesaid  to  move 
rapidly  forward  across  the  public  highway  with  great  force 
and  momentum,  and  said  cars  struck  said  James  Bragg, 
and  cut,  bruised,  crushed,  and  mangled  said  James  Bragg 
and  injured  him,  said  James  Bragg,  from  which  injuries 
said  James  Bragg  died;  that  said  cars  so  thrown  onto 
said  side-track  were  unaccompanied  by  an  agent  or 
servant,  or  any  person,  of  said  railway  company,  and 
were  thrown  in  without  any  signal  or  warning  to  said 
James  Bragg,  or  any  other  person  or  persons;  that  said 
James  Bragg  was  an  able-bodied  man  at  the  time  of  such 
injuries,  and  earned  $1.75  per  day ;  that  said  James  Bragg 
left  surviving  him  a  widow  and  two  daughters,  now  of  the 
ages  of  seven  and  nine  years,  and  by  reason  of  the  careless- 
ness and  negligence  of  the  defendant,  and  without  any 
fault  on  the  part  of  said  James  Bragg,  said  widow  is  left 
without,  and  deprived  of,  her  husband  and  support,  and 
said  children  have  been  deprived  of  a  father  and  support, 
to  their  damage  in  the  sum  of  $20,000." 

Appellant's  demurrer  for  want  of  facts  to  this  com- 
plaint was  overruled,  and  this  ruling,  assigned  as  error, 
presents  the  first  question  for  our  consideration. 

In  the  class  of  cases  to  which  this  belongs  the  plaintiff 

is  required  to  aver  in  his  complaint  such  facts  as  disclose  a 

legal  duty  owing  by  the  defendant,  and  a  negligent 

1.  performance  or  negligent  failure  in  the  perform- 
ance of  such  duty.    Pittsburgh,  etc.,  B.  Co.  v.  Peck 
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(1905),  165  Ind.  537,  and  cases  cited.  The  facts  creating 
the  duty  should  be  alleged  with  such  fullness  and  certainty 
as  to  make  plain  an  obligation  of  duty,  and  to  indicate  its 
character. 

The  employes  of  a  railway  company  are  required  to 

exercise  ordinary  care  for  the  safety  of  travelers  while  in 

the  use  of  grade  crossings  of  a  highway  and  rail- 

2.  way,  but  they  are  only  required  not  to  injure  wil- 
fully trespassers  and  mere  licensees  while  upon  the 

right  of  way  of  the  company.  Public  highways  are  estab- 
lished and  maintained  for  the  use  of  travelers,  and  it  is 
manifest  that  the  duty  owing  by  a  railway  company  to  a 
traveler  or  passer  over  a  grade  crossing  is  very  different 
from  that  owing  to  a  mere  licensee  while  upon  the  same 
crossing. 

It  is  averred  in  the  complaint  that  the  decedent  ap- 
proached the  crossing  from  the  east,  saw  the  engine  and 
cars  coming,  and  stopped  on  the  side-track  to  avoid 

3.  injury  and  await  the  passage  of  the  engine  and 
train.     His    destination    is   not    stated,   nor    is    it 

averred  that  he  intended  to  pass  over  the  crossing  at  the 
time  of  the  accident.  He  may  have  been  drawn  toward  the 
crossing  by  curiosity,  and  entered  upon  the  right  of  way 
intending  to  turn  back  or  go  in  a  northwardly  or  in  a 
southerly  direction,  so  far  as  the  averments  of  the  com- 
plaint advise  us.  It  is  not  in  terms  alleged  that  he  was 
upon  the  highway  at  the  time  he  was  injured,  but  that  fact 
is  shown  only  by  inference.  It  was  not  essential  to  show 
that  he  was  on  his  way  home,  or  on  an  errand  of  business, 
but  it  should  be  shown  by  proper  averment,  if  true,  that  he 
was  intending  and  about  to  use  the  crossing  as  a  traveler  or 
passer  over  and  along  the  public  highway.  If  in  point  of 
fact  the  decedent  was,  prior  to  and  at  the  time  of  the  acci- 
dent, loitering  about  the  crossing,  or  seeking  shelter  from 
the  rain  under  the  cars,  he  would  be  required  to  look  out 
for  his  own  safety,  and  would  not  be  in  a  position  to  exact 
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of  appellant  that  care  which  is  due  to  a  traveler  in  the  ordi- 
nary  use  of  the   crossing.     In   pleading,   facts  must  be 
directly  and  positively  averred,  and  the  necessary 

4.  elements  to  constitute  a  cause  of  action  will  not  be 
supplied   by   inference    and    intendment.     Laporte 

Carriage  Co.  v.  Snllender  (1905),  165  Ind.  290;  PittS" 
hurgh,  etc.,  R.  Co.  v.  Peck  (1905),  165  Ind.  537. 

In  actions  for  injuries  caused  by  the  defective  condition 

of  premises  it  is  necessary  to   allege  by  what   right  tie 

person  injured  was  upon  the  premises  at  the  time 

5.  of  receiving  his  injury.     South  Bend  Iron  Works 
V.  Larger  (1894),   11   Ind.   App.   367;  Thiele  v. 

McManus  (1891),  3  Ind.  App.  132;  Mathews  v.  Bensel 
(1888),  51  K  J.  L.  30,  16  Atl.  195;  Maenner  v.  Carroll 
(1876),  46  Md.  193. 

It  is  equally  essential  in  cases  of  this  character  to  show 

the  exact  relation  between  the  parties  from  which  the  duty 

declared  upon  arises.    The  complaint  before  us  does 

6.  not  show  that  the  decedent  was  a  traveler  or  passer 
over  the  highway  crossing  at  which  the  injury  oc- 
curred, and  in  that  ordinary  use  of  the  same  which  entitled 
him  to  recover  for  a  personal  injury  inflicted  by  the  negli- 
gence of  appellant.  It  follows  that  the  court  erred  in  over- 
ruling appellant's  demurrer  to  the  complaint. 

The  judgment  is  reversed,  with  directions  to  sustain  the 
demurrer  to  the  complaint,  and  grant  leave  to  amend  if 
desired. 


Bemis  Indianapolis  Bag  Company  v.  Ebentleb, 
BY  Next  Fbiend. 

[No.  20,866.    Piled  January  16,  1907.] 
1.     Trial.  —  Verdict.  —  General  —  Special.  —  Which  Controle. — 
Where  the  answers  to  the  interrogatories  to  the  jury  are  in 
irreconcilable  conflict  with  the  general  verdict,  such  answers 
control,    p.  655. 
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2.  Trial.  —  Verdict. — General, — Special. — Conflict. — How  Deter- 
mined.— In  determining  whether  there  is  an  irreconcilable  con- 
flict between  the  general  verdict  and  the  answers  to  the  inter- 
rogatories to  the  jury,  the  court  will  look  only  to  the  complaint, 
answer,  general  verdict  and  such  interrogatories  and  answers, 
p.  655. 

3.  Master  and  Servant. — Negligence. — Factory  Act. — Printing 
Presses. — A  printing  press  is  not  one  of  the  pieces  of  machinery 
specifically  designated  to  be  guarded  under  the  provisions  of 
the  factory  act  (Acts  1899,  p.  231,  §9,  $7087i  Bums  1901). 
p.  658. 

4.  Pleading. — Complaint. — Master  and  Servant. — Factory  Act. 
— A  complaint  counting  on  defendant's  violation  of  the  factory 
act  (Acts  1899,  p.  231,  §9,  §70871  Bums  1901)  must  show  that 
the  machine  causing  the  injury  was  of  the  class  required  by 
such  act  to  be  guarded,  and  that  it  was  possible  or  practicable 
to  guard  such  machine,    p.  658. 

5.  Trial. — Verdict. — General. — Special. — Conflict. — Negligence. — 
Factory  Act. — Where  the  general  verdict  is  a  finding  of  negli- 
gence at  the  common  law  only,  and  the  answers  to  the  inter- 
rogatories to  the  jury  show  negligence  only  by  the  violation  of 
the  factory  act  (Acts  1899,  p.  231,  §9,  §70871  Bums  1901),  such 
answers  are  in  irreconcilable  conflict  with  the  general  verdict, 
and  defendant  is  entitled  to  judgment,    p.  658. 

6.  Appeal  and  Error. — Reversal. — When  New  Trial  Ordered. — 
The  Supreme  Court  will  order  a  new  trial  where  justice  ap- 
pears to  demand  it.     p.  659. 

From    Marion    Circuit    Court    (12,977);    Henry    Clay 
Allen,  Judge. 

Action     by     Tillie     Krentler,  by     her     next     friend, 

against    tbe  Bemis    Indianapolis  Bag    Company.     From 

a    judgment    on    a    verdict    for  plaintiff    for    $15,000, 

defendant    appeals.     Transferred  from     Appellate    Court 

under     §1337u     Burns     1901,  Acts     1901,     p.      590. 
Reversed. 

Miller,    Elam    &    Fesler    and    Chambers,    Pickens    & 
Moores,   for   appellant. 

Oroninger  &  Groninger  and  M.  A.  Ryan,  for  appellee. 

^loNKs,  J. — Appellee,  by  her  next  friend,  brought  this 
action  to  recover  damages  for  personal  injuries  received  by 
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her  while  in  the  service  of  appellant  The  jury  returned  a 
general  verdict  in  favor  of  appellee  and  also  answers  to 
interrogatories  submitted  by  the  court  under  §565  Bums 
1901,  Acts  1897,  p.  128. 

Appellant's  motion  for  a  judgment  in  its  favor  on  the 
answers  to  the  interrogatories,  notwithstanding  the  general 
verdict,  and  its  motion  for  a  new  trial  were  overruled,  and 
judgment  was  rendered  on  the  general  verdict  in  favor  of 
appellee. 

The  rulings  on  the  moticms  mentioned  are  separately 
assigned  as  error.  If  the  answers  of  the  jury  to  the  inter- 
rogatories  are   in   irreconcilable   conflict  with   the 

1.  general  verdict  the  court  below  erred  in  overruling 
appellant's  said  motion  for  judgment  in  its  favor. 

In  determining  whether  the  answers  of  the  jury  are  in 

irreconcilable  conflict  with  the  general  verdict,  we  can  only 

look  to  the  complaint,  answer,  the  general  verdict, 

2.  the  interrogatories  and  the  answers  thereto.     Corir 
solidated  Stone  Co.  v.  Summit  (1899),  152  Ind. 

297,  300. 

It  is  alleged  in  the  complaint  "that  the  Bemis  Indian- 
apolis Bag  Company,  on  September  24,  1903,  and  for  a 
long  time  before,  and  at  the  time  of  bringing  the  action, 
owned  and  operated  a  factory  in  the  city  of  Indianapolis, 
Indiana,  and  was  engaged  in  manufacturing  bags  from 
paper  and  cloth,  stamping  and  printing  advertising  matter 
thereon ;  that  in  its  factory  it  had  a  large  printing  machine 
and  press,  used  for  the  purpose  of  printing  and  stamping 
advertising  matter  on  paper  bags  manufactured  by  the  de- 
fendant ;  that  said  machine  or  printing-press  consisted  of  a 
large  iron  frame,  in  which  were  adjusted  large  iron  cylin- 
ders, revolving  one  upon  another  in  a  very  rapid  manner, 
being  propelled  by  electricity  as  a  motive  power ;  that  these 
cylinders  on  September  24,  1903,  were,  and  still  are,  un- 
guarded, and  are  very  dangerous  to  persons  operating  the 
machine  or  press,  as  was  well  known  to  the  defendant  for  a 
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long  time  before  the  happening  of  the  injury  afterward  de- 
scribed; that  on  and  before  September  24,  1903,  plaintiff 
was  in  the  employ  of  the  defendant,  and  on  that  day  was 
ordered  by  th^  defendant,  through  its  agent  and  foreman, 
under  whose  direction  she  was  working,  and  whose  direc- 
tion she  was  bound  to  obey,  to  work  upon  and  operate  said 
machine  and  press;  that  the  work  she  was  ordered  to  do, 
at  the  time  mentioned,  was  to  feed  paper  bags  through  and 
between  the  cylinders  of  the  machine  for  the  purpose  of 
having  printed  advertising  matter  impressed  thereon  by 
said  machine;  that  in  the  performance  of  her  duties  she 
was  obliged  to  stand  at  the  side  of  the  machine,  on  a  plat- 
form made  for  that  purpose  about  eighteen  inches  from  the 
floor;  that  she  was  then  a  minor  less  than  seventeen  years 
of  age,  and  wholly  inexperienced  in  the  use  of  the  machine ; 
that  the  machine  had  large  iron  revolving  cylinders  oper- 
ated by  electricity,  and  revolving  one  upon  the  other  in  a 
very  rapid  manner,  and  plaintiff,  in  working  at  said  ma- 
chine as  ordered,  had  to  stand  on  the  platform  facing  the 
table  connected  with  the  machine,  on  which  were  placed  tie 
bags  before  they  were  run  into  the  machine,  and  in  the 
performance  of  her  duties  she  was  obliged  to  be  in  close 
proximity  to  the  revolving  cylinders;  that  in  the  perform- 
ance of  her  work  as  ordered,  on  the  day  mentioned,  she 
guided  and  fed  into  the  machine,  between  the  rapidly  re- 
volving cylinders,  paper  bags  to  be  printed  upon  by  the 
machine ;  that  connected  with  the  machine  was  a  table  upon 
which  the  bags  were  placed  before  they  were  printed,  and 
in*  the  performance  of  her  work  she  picked  up  a  paper  bag 
off  of  the  pile  with  her  right  hand,  pushed  it  down  on  the 
table,  caught  it  with  her  left  hand,  and  guided  it  into  the 
machine ;  that  as  she  was  performing  this  work  the  electric 
power  propelling  the  machine  unexpectedly  came  on  with 
unusual  force,  and  caused  the  machine  to  make  a 
sudden  start  and  to  jerk  with  great  force,  which 
caused  the  pile  of  bags  on  the  table  connected  with  the 
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machine  to  fall  over  and  strike  her  left  arm,  and  thereby 
pushed  and  caused  it  to  be  drawn  into  the  machine  and  be- 
tween the  rapidly  revolving  cylinders,  causing  the  injuries 
complained  of;  that  the  defendant  negligently  permitted 
the  electric  power  to  come  on  and  cause  the  machine  to 
jerk,  and  thereby  caused  the  pile  of  bags  to  fall  down  upon 
plaintiff's  left  hand  and  arm;  that  defendant,  in  Violation 
of  the  statute  of  the  State  of  Indiana,  had  wholly  and  neg- 
ligently failed  and  refused  to  guard  in  any  manner  the 
rapidly  revolving  cylinders  of  the  machine  so  as  to  prevent 
the  hands  and  arm  of  the  person  operating  it  from  being 
drawn  into  and  between  the  cylinders ;  that  if  the  machine 
had  been  guarded  and  the  entrance  to  the  cylinders  guarded 
the  injuries  complained  of  would  not  have  occurred ;  that 
plaintiff's  left  hand  and  arm  were  drawn  between  the  cylin- 
ders; that  this  injury  was  caused  solely  by  the  negligence 
of  the  defendant  in  not  regulating  the  electric  power  used 
in  operating  the  machine,  and  in  disobeying  the  statute  of 
the  State  of  Indiana  in  failing  properly  to  guard  the  re- 
volving cylinders  so  as  to  prevent  the  plaintiff's  arm  and 
hand  from  being  drawn  between  them  while  operating  the 
machine." 

Appellant  insists  that  the  jury  by  their  answers  to  the 
interrogatories  found  "that  there  was  no  falling  of  the 
bags  on  appellee's  hand,  that  appellee's  hand  got  into  the 
machine  solely  because  the  machine  was  not  guarded,  and 
that  the  failure  properly  to  guard  the  machine  was  the 
proximate  cause  of  her  injury,  and  that  her  injury  was 
caused  solely  by  the  failure  on  the  part  of  appellant  prop- 
erly to  guard  the  machine,  and  that  such  answers  are  in 
irreconcilable  conflict  with  the  general  verdict." 

Appellee  contends  that  the  jury,  by  their  answers  to 
interrogatories,  found  that  "the  proximate  cause  of  appel- 
lee's injuries  was  the  violation  of  a  statutory  duty  resting 
upon  appellant  in  not  properly  guarding  the  machine  in 
question,  and  that  the  falling  of  the  bags  was  not  the  proxi- 

VoL.  167—42 
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mate  cause  of  appellee's  injury,  and  that  their  findings 
are  consistent  with  the  general  verdict." 

This  contention  of  appellee  is  on  the  theory  that  appel- 
lant was  required,  by  said  factory  act,  to  guard  the  print- 
ing-press mentioned  in  the  complaint,  and  that  the  failure 
on  the  part  of  appellant  properly  to  guard  the  same,  as 
required  by  said  act,  was  the  proximate  cause  of  her  in- 
jury. 

The  printing-press  mentioned  in  the  complaint  is  not 

one  of  the  particularly  enumerated  or  designated  pieces  of 

machinery  or  appliances   required  by  the   factory 

3.  act   (§7087i  Burns  1901,  Acts  1899,  p.  231,  §9) 
to  be  properly  guarded,  and  as  there  are  no  facts 

alleged  in  the  complaint  showing  that  said  printing  ma- 
chine is  of  the  class  of  machinery  required  by  said  act  to 
be  guarded,  we  hold  upon  the  authority  of  Laporte 

4.  Carriage  Co.  v.  Sullender  (1905),  165  Ind.  290, 
that  the  complaint  does  not  state  a  cause  of  action 

under  said  factory  act,  for  the  reason  that  it  is  not  shown 
that  any  duty  rested  upon  appellant  under  said  act  to  guard 
said  printing-press.  Moreover,  as  was  said  in  the  last  case 
cited,  at  page  303:  "There  is  also  an  entire  absence  of 
facts  to  disclose  whether  it  is  possible  or  practicable  prop- 
erly to  guard  this  particular  machine  without  rendering  it 
useless  for  the  purpose  for  which  it  is  intended  to  be  oper- 
ated.'' 

Whether  the  complaint  states  a  cause  of  action  in  favor 
of  appellee  at  common  law,  we  need  not  determine. 

The  general  verdict  found  that  appellee  was  entitled  to 

recover  at  common  law,  while  the  answers  of  the  jury  to 

the  interrogatories  found  that  the  sole  and  proxi- 

5.  mate  cause  of  appellee's  injury  was  appellant's  vio- 
lation of  a  statutory  duty  to  guard  the  printing- 
press  mentioned  in  the  complaint.     This  finding  is  in  such 
conflict  with  the  general  verdict  that  it  cannot  be  reconciled 
or  removed  by  any  evidence  admissible  under  the  issues  in 
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the  cause,  and  is  therefore  in  irreconcilable  conflict  with 
said  general  verdict.  It  follows  that  the  court  erred  in 
overruling  said  motion  of  appellant  for  judgment  in  its 
favor  on  the  answers  to  the  interrogatories.  Other  ques- 
tions are  discussed  in  the  briefs,  but  the  conclusion  we  have 
reached  renders  their  determination  unnecessary. 

The  judgment  is  reversed,  and  upon  the  authority  of 
Farmers,  etc.,  Ins.  Assn.  v.  Stewart  (1906),  ante,  544,  and 

the   cases   cited,    the   trial   court   is   instructed   to 
6.     grant  appellant  a  new  trial,  with  leave  to  appellee 

to  amend  the  complaint,  if  desired,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 


Glens  Falls  Insurance  Company  v.,  Michael 

ET  AL. 

[No.  20,432.    Filed  June  8,  1905.    Dissenting  opinion  filed  June 
28,  1905.    Rehearing  denied  January  17,  1907.] 

1.  Insurance. — Marine. — Disclosures. — It  is  the  duty  of  the  in- 
sured, in  a  marine  policy,  to  disclose  to  his  insurer  all  facts 
within  his  knowledge  which  would  tend  to  increase  the  hazard, 
and  a  failure  so  to  do  ordinarily  avoids  such  policy,    p.  665. 

2.  Same. — Fire. — Disclosures. — ^It  is  not  the  duty  of  assured,  in 
a  fire  policy,  to  make  disclosures  as  to  the  risk,  there  being  no 
fraud  practiced,  since  the  insurer  may  examine  the  property 
insured  and  can  make  and  verify  inquiries  in  reference  to  such 
risk.    p.  666. 

3.  Same. — Policies. — Construction. — Contracts. — Insurance  poli- 
cies which  contain  inconsistent  provisions,  or  which  are  so 
framed  as  to  be  fairly  open  to  construction,  will  be  construed 
so  as  to  sustain,  rather  than  defeat,  the  insurance,    p.  666. 

4.  Same. — Fire  Policies. — Void  Clauses. — Representations. — In 
the  absence  of  fraud,  a  fire  policy  which  provides  that  it  ''shall 
be  void  if  the  insured  has  concealed  *  *  *  any  material  fact; 
♦  ♦  ♦  or  if  the  interest  of  the  insured  in  the  property  be 
not  truly  stated  herein,"  or  "if  the  interest  of  the  insured  be 
other  than  unconditional  and  sole  ownership;  or  if  the  subject 
of  insurance  be  a  building  on  ground  not  owned  by  the  insured 
in  fee  simple,"  is  not  void,  although  assured  had  a  life  estate 


Digitized  by 


Google 


660  SUPKEME  COUET  OF  INDIANA, 

Glens  Falls  Ins.  Co.  v.  Michael— 167  Ind.  659. 

only,  no  representations  having  been  made  by  assured  to  the 
insurer  and  no  questions  being  asked  by  such  insurer.  Any- 
thing to  the  contrary  in  Geisa  y.  Franklin  Ins.  Co.f  123  Ind.  172, 
disapproved.    Gillett,  J.,  dissenting,    pp.  666,  699,  705. 

5.  Insurance. — Policies, — Construction, — Inequality  of  Parties, 
— ^Insurance  policies  prepared  by  experts  with  a  view  of  safe- 
guarding the  insurer  at  all  points,  and  with  the  execution  and 
provisions  of  which  the  assured  had  nothing  to  do,  and  the 
import  of  many  of  the  provisions  of  which  he  cannot  fully  com- 
prehend, should  not  be  construed  and  enforced  as  contracts 
where  the  parties  deal  on  an  equal  footing  with  each  other, 
p.  677. 

6.  Same. — Policies, — Mutuality  of  Contracts^ — ^The  meeting  of 
the  minds  of  the  parties,  essential  to  the  ordinary  contract,  is 
usually  wanting  in  fact  as  to  many  of  the  provisions  in  insur- 
ance policies,  the  assured's  assent  thereto  being  largely  a  legal 
fiction,    pp.  677,  704.   - 

7.  Same. — Fire, — Insurable  Interest, — Life  Tenants* — ^Life  ten- 
ants have  an  insurable  interest  in  the  house  situate  upon  their 
land.    p.  677. 

8.  Same. — Policies. — Validity. — Presumptions. — ^Where  the  in- 
surer issues  a  fire  policy  to  life  tenants,  and  they  pay  the  pre- 
mium and  the  insurer  accepts  and  retains  same,  the  presump- 
tion is  that  the  parties  in  good  faith  intended  to  effect  a  valid 
contract,    p.  677. 

9.  Same. — Policies. — Title  of  Assured^ — Failure  to  Inquire 
About, — Presumptions. — ^Where  the  insurer  issues  a  fire  policy 
to  life  tenants  without  inquiring  as  to  the  title,  the  presump- 
tion is  that  the  insurer  is  satisfied  as  to  the  condition  of  the 
title  and  voluntarily  issues  the  policy  regardless  thereof,    p.  678. 

10.  Same. — Policies. — Provisions  Broken, — Waiver. — ^A  provision' 
in  a  fire  policy  which  is  violated  to  the  insurer's  knowledge  at 
the  taking  effect  of  such  policy,  is  waived,    p.  678. 

11.  Same.— PoKctes.— "Void"  Clav^es,— Voidable.— The  word 
"void"  as  used  in  clauses  in  an  insurance  policy  means  voidable 
at  the  election  of  the  insurance  company,    p.  678. 

12.  Same. — Policies, — Void, — Effect, — ^A  void  insurance  policy 
is  binding  on  nobody,    p.  678. 

13.  Same. — Policies. — Voidable, — Avoidance  of. — Election, — An 
insurer,  acting  with  reasonable  diligence,  has  the  right  to  avoid 
its  policy  for  a  condition  broken,  or  it  may  elect  to  continue 
such  policy  in  force,  regardless  thereof,    p.  678. 

14.  Same. — Policies. — Breach  of  Condition. — Election. — Where  s 
fire  policy  provided  that  it  should  be  void  in  case  the  assured 
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had  other  than  a  fee-simple  title  to  the  land  on  which  the 
insured  building  stood,  and  the  assured  had  a  life  estate  only, 
it  was  the  insurer's  duty  upon  discovery  of  that  fact  to  make 
its  election  whether  it  would  avoid  such  policy  or  continue  it  in 
force,    p.  679. 

15.  Insurance.  —  Policies, — Avoidance, — Election, — Notice, — Re- 
turn of  Premium, — Where  an  insurance  company  learns  of  a 
condition  broken  in  its  policy,  it  must,  with  reasonable  prompt- 
ness after  learning  of  the  breach,  notify  the  assured  of  such 
avoidance  and  the  reasons  therefor  and  return  to  him  the  un- 
earned premium,    p.  679. 

16.  Pleading.  —  Answer.  —  Insurance  Policies,  —  Avoidance,  — 
Election, — An  answer  in  avoidance  of  an  insurance  policy,  be- 
cause of  a  condition  broken,  must  set  out  such  condition,  a 
breach  thereof  by  assured  and  the  acts  done  by  the  insurer  in 
pursuance  of  its  election  to  avoid  such  policy,    p.  679. 

17.  Insurance. — Policies. — Voidable, — Retention  of  Premium, — 
The  retention  of  the  premium  paid  for  an  insurance  policy,  with 
knowledge  of  a  condition  broken,  is  an  election  to  treat  such 
policy  as  valid  and  not  to  insist  upon  a  forfeiture,    p.  679. 

18.  Pleading. — Insufficient  Answer, — Reply, — Demurrer, — Car- 
rying Back, — A  demurrer  to  a  reply  will  be  carried  back  and 
sustained  to  an  insufficient  answer,    p.  680. 

19.  Appeal  and  Error. — Stare  Decisis. — Conflict, — Where  the 
authorities  on  a  question  of  law  are  conflicting,  the  Supreme 
Court  will  adopt  the  rule  which  seems  the  most  fair,  reasonable 
and  just.    p.  699. 

20.  Insurance. — Fire, — Life  Tenants, — Measure  of  Loss, — The 
measure  of  loss  suffered  by  life  tenants  in  the  destruction  of 
their  house,  covered  by  a  fire  policy,  is  the  value  of  the  insured 
property  when  tested  by  such  interest,    p.  703* 

21.  Same. — Conduct, — Notice. — Waiver, — An  insurance  company 
is  chargeable  with  notice  of  its  own  conduct,  and  a  waiver  can 
be  manifested  by  conduct  as  well  as  by  words,    p.  704. 

22.  Same. —  Voidable. —  Premiums. — Recovery. — The  premium 
paid  for  a  voidable  insurance  policy  cannot  be  recovered  by  the 
assured,  the  right  of  avoiding  such  policy  resting  solely  with 
such  company,    p.  704. 

From  Cass  Circuit  Court ;  John  8.  Lairy,  Judge. 

Action  by  George  W.  Michael  and  another  against  the 
Glens  Falls  Insurance  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.     Transferred  from  Appellate 
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Court  under  §1337u  Burns  1901,  Acts  1901,  p.  590.     Af- 
firmed. 

Royal  J.  WhitlocJc,  Charles  E.  Yarlott  and  Chambers, 
Pickens,  Moores  &  Davidson,  for  appellant. 

Lairy  &  Mahoney  and  McConnell,  Jenkines,  Jenkines 
&  Stuwrt,  for  appellees. 

Montgomery,  J. — This  action  was  brought  by  appellees 
upon  a  policy  of  insurance  against  loss  by  fire.  The  policy 
contained  the  following,  among  other  provisions: 

"This  entire  policy  shall  be  void  if  the  insured  has 
concealed,  or  misrepresented  in  writing  or  otherwise, 
any  material  fact  or  circumstance  concerning  this  in- 
surance or  the  subject  thereof ;  or  if  the  interest  of  the 
insured  in  the  property  be  not  truly  stated  herein ;  or 
in  case  of  any  fraud  or  false  swearing  by  the  insured, 
touching  any  matter  relating  to  this  insurance,  or  the 
subject  thereof,  whether  before  or  after  the  loss;  this 
entire  policy,  unless  otherwise  provided  by  agreement, 
indorsed  hereon  and  added  hereto,  shall  be  void 
*  *  *  if  the  interest  of  the  insured  be  other  than 
unconditional  and  sole  ownership ;  or  if  the  subject  of 
insurance  be  a  building  on  ground  not  owned  by  the 
insured  in  fee  simple." 

Appellant  answered  the  complaint  in  six  paragraphs, 
the  first,  second  and  sixth  of  which  were  afterwards,  by 
agreement,  withdrawn.  The  third  paragraph  of  answer 
alleged  that  "at  the  time  said  policy  under  which  plaintiffs' 
claim  was  issued,  and  at  the  time  of  said  loss  and  damage 
by  fire,  the  interest  of  the  plaintiffs  in  the  buildings,  addi- 
tions, and  appurtenances  mentioned  in  said  policy  of  in- 
surance, and  for  loss  and  damage  of  which,  by  fire,  the 
plaintiffs  have  brought  this  action,  was  not  that  of  sole  and 
unconditional  ownership,  and  said  building  and  its  addi- 
tions and  appurtenances  were  not,  at  the  time  of  the  issu- 
ance of  said  policy,  and  were  not  at  the  time  of  said  loss 
and  damage  by  fire,  on  ground  owned  by  the  plaintiffs  or 
either  of  them  in  fee  simple;  and  therefore  said  policy  of 
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insurance,  so  issued  to  them,  was  and  is,  by  the  provisions 
of  the  contract  in  the  complaint  mentioned  and  set  out, 
void."  The.  fourth  paragraph  alleged,  in  substance,  that 
although  it  was  not  so  provided  by  agreement  indorsed  on 
or  added  to  the  policy,  yet  the  subject  of  insurance  was,  at 
the  time  of  issuing  the  policy  and  of  the  fire,  a  building 
on  ground  not  owned  by  assured  in  fee  simple,  but  that  at 
said  times  the  plaintiflFs'  interest  in  said  premises  was  that 
of  life  tenants  only,  and  the  fee  was  in  other  persons 
named.  The  fifth  paragraph  alleged  that,  although  it  was 
not  so  provided  by  agreement  indorsed  on  or  added  to  the 
policy,  nevertheless,  at  the  time  of  issuing  said  policy,  and 
at  the  time  of  said  fire,  the  interest  of  plaintiffs  in  the  sub- 
ject of  insurance  was  not  that  of  unconditional  or  sole 
ownership,  but  was  that  of  life  tenants  only ;  the  remainder 
in  fee  in  and  to  the  subject  of  insurance  being  at  said  times 
vested  in  other  persons  named. 

Appellees  replied  to  the  third  paragraph  of  answer  herein 
set  out,  admitting  that  at  the  time  of  the  issuance  of  the 
policy,  and  of  the  loss  and  damage  by  fire  sued  for,  their 
interest  in  the  buildings  mentioned  in  the  policy  of  insur- 
ance was  not  that  of  unconditional  ownership,  and  that  said 
buildings  were  not  at  the  time  on  grounds  owned  by  them 
or  either  of  them  in  fee  simple,  but  they  averred  "that  no 
change  had  taken  place  in  the  condition  of  the  title  to  said 
property,  described  in  the  policy  sued  on,  since  said  policy 
was  issued;  that  the  plaintiffs  were  then  and  are  now  the 
owners  of  a  life  estate  in  said  real  estate,  with  the  remain- 
der in  fee  to  Herbert  S.  Michael,  George  Michael,  and 
Morris  S.  Michael,  their  children;  that  no  written  appli- 
cation was  made  by  plaintiffs  or  either  of  them  for  the 
policy  of  insurance  sued  on,  and  no  representations  of  any 
character  as  to  the  state  of  said  title  were  made  by  these 
plaintiffs  or  either  of  them;  that  at  no  time  before  the 
issuing  of  said  policy  or  since  that  time,  up  until  the  date 
of  the  loss,  was  anything  concerning  the  state  of  said  title 


Digitized  by 


Google 


664:  SUPREME  COURT  OF  IXDIAXA, 

Glens  Falls  Ins.  Co.  v.  Michael— 167  Ind.  659. 

asked  of  said  plaintiffs  or  either  of  them  by  the  agent  of 
the  defendant  who  wrote  said  policy;  that  the  attention 
of  neither  of  the  plaintiffs  was  called  to  the  conditions  in 
the  policy  sued  on  in  reference  to  title,  and  plaintiffs  had 
no  knowledge  of  said  condition  in  said  policy,  or  that  the 
defendant  considered  the  state  or  condition  of  plaintiffs* 
title  to  the  property  insured  material  to  the  risk,  or  that 
anything  in  the  condition  of  plaintiffs'  title  might  or  could 
work  a  forfeiture  of  said  policy ;  that  the  defendant,  with- 
out making  any  inquiry  of  plaintiffs  concerning  the  condi- 
tion of  said  title,  issued  said  policy,  and  accepted  and  re- 
tained the  premium  therefor  from  the  plaintiffs,  and  that 
said  defendant  never  thereafter  made  any  objection  to  the 
condition  of  said  title  until  after  the  loss  by  fire  had 
occurred ;  that  the  plaintiffs  accepted  said  policy  and  paid 
the  premium  therefor  in  the  full  belief  that  the  same  was 
a  valid  and  binding  contract  of  insurance,  covering  the 
property  described  therein.  Wherefore  plaintiffs  aver  that 
the  defendant  has  waived  any  defense  to  said  policy  by 
reason  of  the  condition  of  said  title,  and  they  pray  for 
judgment  accordingly."  Appellees'  reply  to  the  fourth 
paragraph  and  also  to  the  fifth  paragraph  of  answer  was 
substantially  the  same  as  the  reply  to  the  third  paragraph 
of  answer,  above  set  out. 

Appellant  demurred  to  each  of  the  replies  for  want  of 
sufficient  facts. 

It  was  thereupon  agreed  by  the  parties  to  this  action, 
and  the  agreement  made  a  matter  of  record,  that  all  ques- 
tions not  presented  by  these  pleadings  should  be  waived, 
and  the  cause  submitted  to  the  court  upon  the  issue  of  law 
presented  by  appellant's  demurrer  to  each  of  the  replies, 
and  that,  in  case  the  court  should  hold  the  replies  sufficient 
to  avoid  the  several  paragraphs  of  answer  to  which  they 
were  addressed,  judgment  was  to  be  rendered  in  favor  of 
appellees  for  $917.86,  together  with  interest  after  March 
1,  1903,  and,  in  case  the  court  should  hold  the  replies  in- 
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sufficient,  judgment  should  be  rendered  in  favor  of  appel- 
lant for  costs.  But  nothing  in  the  agreement  was  intended 
to  preclude  either  party  from  appealing  or  otherwise  ob- 
taining a  review  of  the  decision  of  the  circuit  court  in  like 
manner  as  they  might  do  without  having  entered  into  such 
stipulation.  The  court  subsequently  overruled  appellant's 
demurrer  to  each  of  said  paragraphs  of  reply,  to  which 
rulings  the  appellant  duly  excepted,  and  thereupon  judg- 
ment was  rendered  in  accordance  with  said  agreement  in 
favor  of  appellees  for  $932.40,  together  with  costs.  The 
assignment  of  errors  calls  in  question  the  decision  of  the 
court  on  appellant's  demurrer  to  each  of  said  paragraphs 
of  reply. 

The  contention  of  appellant  is  that  appellees  are  bound 
by  the  strict  terms  of  the  policy  with  regard  to  title,  and 

that  it  was  their  duty  to  make  known,  voluntarily, 
1.     the  exact  state  of  the  title  to  the  grounds  upon 

which  the  insured  building  stood,  and  to  see  that 
the  same  was  correctly  described,  and  that  a  failure  to  do 
so  rendered  the  policy  absolutely  void.  This  contention  is 
primarily  founded  upon  a  principle  which  prevails  in 
marine  insurance.  The  subject  of  marine  insurance  is 
often  in  distant  ports  or  upon  the  high  seas,  and  generally 
not  open  to  the  examination  of  the  underwriter.  The  perils 
to  which  such  property  may  be  exposed  are  peculiarly 
numerous,  hazardous,  and  difficult  to  anticipate  by  any 
reasonable  inquiry,  but  are  always  known  to  the  owner  of 
the  property.  The  underwriter  is  compelled,  from  nece««- 
sity,  to  rely  upon  the  assured,  for  a  full  disclosure  of  all 
facts  known  to  him  which  may  in  any  way  affect  the  risk 
to  be  assumed.  It  is  both  reasonable  and  just,  under  such 
circumstances,  that  the  assured  should  not  only  act  witli 
unquestioned  good  faith,  but  also  make  known  every  fact 
and  circumstance  within  his  knowledge  which  might  in- 
crease the  hazard  of  insurance,  and,  in  case  of  failure  so 
to  do,  liability  upon  the  policy  should  be  avoided. 
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It  is  apparent  that  there  is  a  marked  difference  in  this 

respect  between  the  subjects  of  marine  and  fire  insurance. 

The  subjects  of  fire  insurance  may  almost  always  be 

2.  seen  and  inspected,  and,  if  the  underwriter  assumes 
the  risk  without  taking  the  trouble  either  to  examine 

or  inquire  about  facts  which  may  affect  the  hazard  of  in- 
surance, he  ought  not  to  complain,  in  the  absence  of  fraud, 
if  the  risk  proves  to  be  greater  than  he  anticipated. 

A  pertinent  general  rule  of  law  applicable  to  the  con- 
struction of  these  contracts  is,  "that  if  policies  of  insurance 
contain  inconsistent  provisions,  or  are  so  framed  as 

3.  to  be  fairly  open  to  construction,  that  view  should 
be  adopted,  if  possible,  which  will  sustain  rather 

than  forfeit  the  contract."  McM aster  v.  New  York  Life 
Ins.  Co.  (1901),  183  U.  S.  25,  22  Sup.  Ct.  10,  46  L.  Ed. 
64.  See,  also,  Thompson  v.  Phenix  Ins.  Co.  (1890),  136 
U.  S.  287,  10  Sup.  Ct.  1019,  34  L.  Ed.  408 ;  First  Nat. 
Bank  v.  Hartford  Fire  Ins.  Co.  (1878),  95  U.  S.  673,  24 
L.  Ed.  563. 

The  courts  of  many  states  have  construed  policies  having 

provisions  identical  with  or  similar  to  those  of  the  policy 

in  suit.     The  importance  of  the  principle  involved, 

4.  and  a  desire  that  the  reasoning  and  authority  upon 
which  our  conclusion  rests  may  more  fully  appear, 

have  prompted  us  to  quote  extensively  from  these  cases. 
In  the  case  of  Morotock  Ins.  Co.  v.  Rodefer  Bros.  (1896), 
92  Va.  747,  24  S.  E.  393,  53  Am.  St.  848,  the  court  perti- 
nently aaid:  "Applicants  for  insurance  are  not  generally 
aware  of  the  necessity  of  disclosures  which  long  experience 
in  the  business  of  insurance  has  shown  to  underwriters  to 
be  necessary,  or  what  disclosures  it  is  important  to  make; 
while  insurance  companies  cannot  only  protect  themselves 
by  making  inquiries  in  regard  to  such  things  as  they  may 
regard  to  be  material,  but,  as  is  well  known,  are  in  the 
habit  of  doing  so.  *  *  *  If  an  insurance  company  elects 
to  issue  its  policy  without  an  application  or  any  repre- 
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sentation  in  regard  to  the  title  to  the  property  upon  which 
the  insurance  is  effected,  the  company  cannot  complain, 
after  a  loss  has  ensued,  that  the  interest  of  the  insured  was 
not  correctly  stated  in  the  policy,  or  that  an  existing  en- 
cumbrance was  not  disclosed."  The  same  court  in  the  case 
of  Manhattan  Fire  Ins.  Co.  v.  Weill  &  Ullman  (1877),  28 
Gratt  (Va.)  389,  26  Am.  Rep.  364,  held  that  although  it 
was  provided  in  the  policy  that  in  case  of  any  omission  to 
make  kno\vn  every  fact  material  to  the  risk,  or  if  the  in- 
terest of  the  assured  in  the  property  be  not  truly  stated  in 
the  policy  it  should  be  void;  yet,  an  omission  to  disclose, 
in  the  absence  of  any  inquiry,  an  encumbrance  in  the  form 
of  a  deed  of  trust  subsisting  on  the  property  at  the  time 
the  insurance  was  effected,  did  not  vitiate  the  policy.  In 
the  case  of  Philadelphia  Tool  Co.  v.  British,  etc., 
Assur.  Co.  (1890),  132  Pa.  St.  236,  19  Atl.  77,  19  Am. 
St.  596,  the  court  said,  that  the  defense  rested  upon  "one 
of  the  almost  innumerable  conditions,  stipulations,  and 
provisos  which  appear  on  the  policy,  and  which  asserts 
that  if  the  assured  is  not  the  sole  and  unconditional  owner 
of  the  property,  or  if  the  building  stands  on  ground  not 
owned  in  fee  simple  by  the  assured,  or  if  the  interest  of  the 
assured  is  not  truly  stated  in  the  policy,  then  the  policy 
shall  be  void."  In  discussing  the  defense  thus  asserted  the 
court  said:  "Is  this  condition  applicable  to  the  case  pre- 
sented on  this  policy?  A  policy  of  insurance,  like  any 
other  contract,  is  to  be  read  in  the  light  of  the  circum- 
stances that  surround  it  This  policy  was  issued  without 
any  application  or  written  request  describing  the  interest 
of  the  assured  in  the  buildings.  No  actual  representation 
of  any  sort  upon  the  subject,  oral  or  written,  is  alleged  to 
have  been  made  by  or  on  behalf  of  the  assured.  We  ought 
to  assume  that  a  policy  written  under  such  circumstances 
was  written  upon  the  knowledge  of  the  representative  of 
the  insurer,  and  intended  to  cover  in  good  faith  the  interest 
which  the  insured  had  in  the  buildings.  Fraud  is  never 
to  be  presumed,  and  in  this  case  no  fraudulent  representa- 
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tion  is  shown  or  alleged,  unless  it  can  be  deduced  from  the 
statements  of  the  insurer,  made,  as  we  must  presume,  on 
the  knowledge  of  its  representative,  and  for  which  the  in- 
sured is  in  no  manner  responsible.  We  must  also  remem- 
ber that  this  policy  is  to  be  interpreted  most  strongly 
against  the  company  whose  contract  it  is.  Applying  these 
principles  to  the  question  now  raised,  we  conclude  that  the 
policy,  written  on  the  knowledge  of  the  insurer,  was  made 
in  view  of  the  facts  of  the  case,  and  was  intended  to  cover 
such  interest  in  the  buildings  as  the  insured  had.  This 
was  a  leasehold  only,  but  it  was  an  insurable  interest  Pre- 
sumably it  is  the  interest  which  an  application,  if  one  had 
been  made,  would  have  shown,  for  it  is  the  only  interest 
which  the  tool  company  ever  had  or  claimed  to  have.  To 
such  an  interest,  the  proviso  whose  protection  is  invoked 
is  not  applicable." 

From  the  case  of  Western,  etc.,  Pipe-Lines  v.  Home  Ins. 
Co.  (1891),  145  Pa.  St.  346,  22  Atl.  665,  27  Am.  St  703, 
we  quote  the  following  pertinent  declarations:  "It  is  not 
even  pretended  that  there  was  any  fraudulent  concealment 
of  ownership  of  the  property,  or  that  any  untruthful  repre- 
sentation was  made,  upon  the  faith  of  which  the  policy 
was  issued ;  nor  is  it  claimed  that  the  defendant  company 
was  not  fully  aware  of  the  exact  situation  and  ownership 
of  the  oil  when  it  accepted  the  risk.  *  *  *  The  policy 
in  suit  was  issued  without  any  application  or  written  re- 
quest describing  the  interest  of  the  insured  in  the  oil,  and 
it  does  not  appear  that  any  actual  representation  of  any 
kind  was  made  by  the  insured.  *  *  *  The  defendant 
having  insured  the  oil  contained  in  tank  No.  1,  without 
any  representation  as  to  the  quantum  of  plaintiff's  interest 
therein,  must  be  considered  as  having  insured  it  as  against 
any  loss  which  the  plaintiff  would  suffer  by  fire."  In  the 
ease  of  Short  v.  Home  Ins.  Co.  (1882),  90  N.  Y.  16,  43 
Am.  Rep.  138,  a  somewhat  similar  question  was  involved, 
and  upon  that  point  the  court  said:     ^'It  is  held  that  a 
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neglect  on  the  part  of  the  insured  to  make  known  the  fact 
that  a  building  is  unoccupied  is  not  a  breach  of  a  condition 
in  the  policy  avoiding  it  in  case  of  any  omission  to  make 
known  every  fact  material  to  the  risk;  that  the  applicant 
has  a  right  to  suppose  that  the  insurer  will  make  proper 
inquiries,  and  that  in  making  inquiries  as  to  material  facts 
he  considers  all  others  as  immaterial,  or  assumes  to  know 
or  waives  information  in  regard  to  them;  that  when  he 
fails  to  inquire  as  to  occupation,  unless  there  is  proof  of 
concealment,  it  is  not  evidence  of  bad  faith  which  will  viti- 
ate the  policy,  and  that  where  no  statement  is  made  in  the 
policy  as  to  the  occupation,  it  must  be  assumed  that  the 
insurance  is  made  without  regard  to  occupation."  The 
case  of  Hoose  v.  Prescott  Ins.  Co.  (1890),  84  Mich.  309, 
47  K  W.  587,  11  L.  R.  A.  340,  is  aptly  in  point  upon  the 
subject  under  consideration.  In  that  case  the  court  said: 
"But  the  defendant  relies  upon  the  further  provision  con- 
tained under  this  head,  to  the  effect  that  ^this  entire  policy, 
and  every  part  thereof,  shall  become  void  unless  consent 
in  writing  is  indorsed  by  the  company  hereon  in  each  of 
the  following  instances,'  namely:  (1)  If  the  assured  is 
not  the  sole  and  unconditional  owner  of  the  property.  (2) 
If  any  building  intended  to  be  insured  stands  on  ground 
not  owned  in  fee  simple  by  the  assured.  (3)  If  the  inter- 
est of  the  assured  in  the  property,  whether  as  owner  or 
otherwise,  is  not  truly  stated  in  the  policy.  (4)  If  any 
change  take  place  in  the  title,  interest,  location,  or  posses- 
sion of  the  property,  by  sale,  transfer  or  conveyance,  in 
whole  or  in  part.  In  construing  this  portion  of  the  policy, 
the  whole  must  be  taken  together.  Now,  the  object  sought 
to  be  accomplished  by  the  person  applying  for  insurance 
was  to  obtain  indemnity  against  loss  by  fire  of  her  interest 
in  the  building.  If  the  insurance  company  which  made 
out  this  policy  upon  the  verbal  application  to  its  agent 
had  desired  to  know  what  interest  it  was  insuring,  it 
should  have  stated  it  in  that  part  of  the  policy  pertaining 
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to  the  risk.  It  was  the  intention  of  these  parties  to  issue 
a  valid  and  binding  contract  of  insurance,  valid  and  bind- 
ing from  the  time  of  acceptance  of  the  same  by  the  assured, 
not  that  after  it  had  been  accepted  by  the  assured  then  the 
assured  should  apply  to  the  company  and  obtain  its  consent 
in  writing  indorsed  on  the  policy,  stating  that  the  assured 
was  not  the  sole  and  unconditional  owner  of  the  property, 
or  stating  that  the  building  intended  to  be  insured  stood 
on  ground  not  owned  in  fee  simple  by  the  assured,  or  stat- 
ing by  indorsement  on  the  policy  the  interest  which  the 
assured  had  in  the  property  covered  by  the  insurance ;  and 
yet  the  language  of  this  part  of  the  policy  is  that  the  entire 
policy,  and  every  part  thereof,  shall  become  void,  that  is, 
void  in  the  future,  unless  such  consent  in  writing  is  in- 
dorsed by  the  company  in  writing  thereon.  To  give  any 
reasonable  force  and  effect  to  this  clause  of  the  policy,  it 
can  only  be  held  to  apply  to  such  changes  as  arise  after  the 
policy  has  been  delivered  and  accepted,  in  the  ownership 
of  the  property,  or,  if  a  building  stood  upon  leased  ground, 
the  ownership  of  the  building,  and  it  does  not  apply  to  an 
existing  state  or  condition  of  the  property  at  the  time  the 
policy  was  issued.  It  looks  to  the  future  for  protection  of 
the  insurer,  and  not  to  the  present,  only  in  so  far  as  the 
preceding  portion  of  the  policy  is  violated  by  a  misstate- 
ment or  concealment  of  any  fact  material  to  the  risk.  Con- 
struing this  portion  of  the  policy  with  the  testimony  in  the 
case,  and  with  the  fact  that  the  company  issued  the  policy 
to  Mrs.  Hoose,  without  stating  in  the  policy  what  her  in- 
terest was,  but  insuring  the  building  against  loss  by  fire 
to  an  amount  not  exceeding  the  interest  of  the  assured  in 
the  property,  we  think  that  it  must  be  held  that  the  defend- 
ant understood  the  condition  of  the  title,  and  intended  to 
insure  whatever  interest  Mrs.  Hoose  had  which  was  insur- 
able, not  exceeding  the  amount  named  in  the  policy.  We 
do  not  think  that  it  would  carry  out  the  intention  of  the 
parties,  or  be  a  fair  and  just  construction  of  this  instru- 
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ment,  to  hold  that  when  it  was  issued  and  accepted  by  the 
assured,  and  the  premium  paid,  it  was  void  from  that  mo- 
ment because  it  did  not  contain  the  indorsements  required 
above."  See,  also,  to  the  same  effect,  Hall  v.  Niagara  Fire 
Ins.  Co.  (1892),  93  Mich.  184,  189,  53  N.  W.  727,  18  L. 
R.  A.  135,  32  Am.  St.  497. 

In  Miotke  v.  MilwavJeee,  eic.  Ins,  Co.  (1897),  113 
Mich.  166,  71  K  W.  463,  the  court  said:  "The  day  has 
gone  by  in  Michigan  for  successfully  contending  that  the 
mere  acceptance  of  a  policy  containing  a  condition  like  this 
makes  it  conclusive  against  the  holder  who  accepts  it  in 
ignorance  of  the  clause,  and  whose  title  does  not  conform 
to  the  strict  letter  of  the  condition."  In  the  case  of  Ly- 
coming Fire  Ins.  Co.  v.  Jackson  (1876),  83  111.  302,  26 
Am.  Rep.  386,  it  is  said  in  the  syllabus:  "The  principal 
thing  in  an  insurance  is,  that  the  assured  has  an  insurable 
interest,  and  has  acted  in  good  faith.  Under  a  statement 
that  he  is  the  owner,  he  is  only  bound  to  prove  an  insurable 
interest,  which  is  such  a  title  as,  if  there  should  be  a  loss, 
without  insurance,  it  would  fall  upon  him."  In  Man- 
chester Fire  Assur.  Co.  v.  Abrams  (1898),  89  Fed.  932, 
32  C.  C.  A.  426,  Gilbert,  circuit  judge,  speaking  for  the 
court,  said  of  the  contention  that  the  assured,  by  accepting 
a  policy  of  insurance  containing  the  stipulation  that  the 
same  shall  be  void  if  the  ownership  of  the  assured  is  not 
unconditional  and  sole,  has  falsely  represented  to  the  in- 
surance company  that  his  ownership  is  sole  and  uncondi- 
tional :  "But  sound  reason  as  well  as  the  weight  of  author- 
ity inclines  us  to  the  view  that  where  the  assured  has  an 
insurable  interest  in  the  property,  and  in  good  faith  applies 
for  insurance  upon  the  same,  and  makes  no  actual  mis- 
representation or  concealment  of  his  interest  therein,  and 
the  insurance  company  refrains  from  making  inquiry  con- 
cerning his  interest,  and  issues  a  policy  to  him,  and  accepts 
and  retains  his  premiimi,  the  company  must  be  presumed 
to  have  knowledge  of  the  condition  of  his  title,  and  to 
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assure  the  property  with  such  knowledge."    The  same  doe- 
trine  is  declared  in  the  case  of  Morrison  v.  Tennessee,  etc., 
Ins.  Co.  (1853),  18  Mo.  262,  59  Am.  Dec.  299,  in  the  fol- 
lowing words:    "The  rights  of  the  insurer  are  sufficiently 
guarded,  by  having  it  in  his  power  to  exact,  by  inquiry,  a 
description  of  the  interest  of  the  applicant,  and  by  the 
recovery  being  limited  in  case  of  loss  to  the  value  of  the 
interest  proved  on  the  trial.     *     *     *     These  views  com- 
mend themselves  to  our  judgment  by  their  justness,  and 
we  are  satisfied  will  effect  more  solid  justice  between  the 
assured  and  the  insurer  than  the  contrary  doctrine.    *   *   * 
The  man  without  guile,  who   asks  for  insurance  on  his 
property,  is  not  aware  of  the  necessity  of  disclosures,  which 
long  experience  in  insurance  offices  has  shown  to  the  under- 
writer to  be  necessary,  and  to  hold  his  policy  void  for  not 
making  disclosures  of  the  importance  of  which  he  is  not 
aware,   would   be  gross   injustice."      The   holding  of  the 
supreme  court  of  Nebraska  is  to  the  same  effect.    We  quote 
the  following  from  the  case  of  Hanover  Fire  Ins.  Co,  v. 
Bohn  (1896),  48  Neb.  743,  67  N.  W.  774,  58  Am.  St. 
719:     "Where  an  application  for  fire  insurance  is  oral, 
and  no  inquiries  are  made  by  the  agent  of  the  insurer  as 
to  the  condition  of  the  title  to  the  property,  and  the  insured 
says  nothing  about  the  existence  of  a  mortgage  thereon, 
but  does  not  keep  silent  from  any  sinister  motive  or  with 
the  intention  on  his  part  to  deceive  or  mislead  the  insurer, 
then  the  fact  that  when  the  policy  was  issued  there  existed 
a  mortgage  upon  the  insured  property  will  not  invalidate 
the  policy,  notwithstanding  the  fact  that  the  policy  pro- 
vides that  it  should  be  void  if  there  existed  an  incum- 
brance, by  mortgage  or  otherwise,  against  the  insured  prop- 
erty.   Insurance  Co.,  etc.,  v.  Bachler  [1895],  44  Neb.  549, 
62  N.  W.  911.    But  it  is  insisted  that  the  policy  sued  upon 
was  never  in  force  because  the  Bohns  at  the  date  of  it^ 
issuance  were  not  the  unconditional  and  sole  owners  of  the 
insured  property,  and  that  the  insured  building  was  not 
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situated  on  ground  to  which  the  Bohns  had  a  fee-sin^ple 
title.  This  contention  involves  the  assumption  that  the 
Bohns  at  the  date  of  the  issuance  of  the  policy  in  suit  had 
no  insurable  interest  in  the  insured  property.  *  *  * 
It  has  already  been  stated  *  *  *  that  no  ques- 
tions as  to  the  title  of  the  Bohns  were  ever  pro- 
pounded to  them  by  the  fire  insurance  companies  or 
their  agents;  that  neither  of  the  Bohns  ever  made  any 
representations  to  the  fire  insurance  companies  as  to  what 
title  they  had  or  held ;  that  the  Bohns  were  not  actuated  by 
any  sinister  motives  whatever  in  not  disclosing  the  nature 
of  the  interest  they  had  in  the  insured  property;  that  no 
fraud  was  attempted  by  any  one,  and  that  the  failure  of 
the  Bohns  in  September,  1890,  to  disclose  the  exact  nature 
of  their  interest  in  the  insured  property  resulted  either 
from  their  not  thinking  about  it,  or  from  the  failure  of  the 
fire  insurance  companies  to  inquire  about  that  interest. 
Under  these  facts  we  think  the  policy,  notwithstanding  its 
provisions,  was  in  force  even  in  favor  of  the  Bohns  at  the 
time  the  loss  sued  for  occurred.'*  See,  also,  Phenix  Ins. 
Co.  V.  Fuller  (1898),  53  Neb.  811,  74  K  W.  269,  68  Am. 
St.  637,  40  L.  R.  A.  408. 

In  the  case  of  Oerman  Ins.,  etc.,  Inst.  v.  Kline  (1895), 
44  Neb.  395,  62  N.  W.  857,  the  court,  upon  this  point, 
said:  "The  real  contract  of  insurance  is  made  before  the 
policy  is  written,  and  the  insured,  by  accepting  the  policy 
with  such  a  condition  as  the  one  relied  upon,  cannot  be 
deemed  to  have  represented  his  title  to  be  in  fee  simple,  or 
not  by  leasehold.  How  can  it  be  said  that,  under  such  cir- 
cumstances, there  has  been  either  fraud,  misrepresentation, 
or  concealment  on  the  part  of  the  insured  ?  He  has  repre- 
sented nothing.  He  has  not  been  asked  to  represent  any- 
thing." In  Quarrier  v.  Peahody  Ins.  Co.  (1877),  10  W. 
Va.  507,  27  Am.  Rep.  582,  which  was  an  action  upon  a 
policy  providing  that  if  the  interest  of  the  insured  is  not 
truly  stated,  or  is  other  than  the  entire,  unconditional,  and 

Vol.  167—43 


Digitized  by 


Google 


674  SUPREME  COURT  OF  INDIANA, 

Glens  Falls  Ins.  Co.  v.  Michael — 167  Ind.  659. 

sole  ownership,  it  must  be  so  expressed  in  the  policy,  under 
penalty  of  forfeiture,  it  was  held,  that  the  policy  was  not 
rendered  void  by  the  failure  to  disclose  that  at  the  time  the 
policy  was  issued  there  was  a  deed  of  trust  on  the  property 
insured,  no  inquiry  having  been  made  about  the  state  of 
the  title.  To  the  same  effect  is  Queen  Ins.  Co.  v.  Kline 
(1895),  (Ky.),  32  S.  W.  214. 

The  supreme  court  of  Montana,  in  the  case  of  Wright  v. 
Fire  Ins.  Co.  (1892),  12  Mont  474,  31  Pac  87,  19  L.  R. 
A.  211,  in  a  well-reasoned  opinion,  held  that  where  an  in- 
surance company  issued  a  policy  on  mortgaged  property, 
without  making  inquiry  as  to  whether  the  property  was 
mortgaged,  which  fact  was  a  matter  of  public  record,  and 
no  representations  touching  the  matter  were  made  by  the 
insured,  who  paid  the  premium  and  accepted  the  policy  in 
ignorance  of  the  fact  that  it  contained  a  provision  render- 
ing it  void  if  the  property  be  or  become  mortgaged,  unless 
consent  in  writing  was  indorsed  by  the  company  thereon, 
the  company  should  be  held  by  its  action  to  have  consented 
to  take  the  risk  on  the  mortgaged  property,  as  eflFectually 
as  if  consent  had  been  indorsed  on  the  policy.  In  the  case 
of  Georgia  Home  Ins.  Co.  v.  Holmes  (1897),  75  Miss.  390, 
23  South.  183,  65  Am.  St.  611,  it  is  said :  "This  is  a  case, 
then,  in  which  no  application — ^no  formal  application — 
was  made,  because  the  agent  held  it  unnecessary,  inasmuch 
as  he  knew  about  the  condition  of  the  property,  and  a  case 
in  which  appellee  did  not  know  there  was  any  anti-mort- 
gage clause  contained  in  the  policy  until  after  loss,  and  the 
question  is  whether  the  company  shall  now  be  permitted 
to  repudiate  its  contract  made,  not  upon  any  misrepre- 
sentations, or  even  representations,  of  the  insured,  but  upon 
its  own  knowledge  of  the  property.  If  this  policy  was 
issued  upon  the  knowledge  of  the  company  as  to  the  condi- 
tion of  the  property,  and  after  refusal  to  furnish  the  usual 
blank  application,  whereby  the  insured  would  have  ap- 
prised the  insurer  of  the  true  condition  of  the  property, 
and  not  upon  any  -representations  of  the  insured,  then  the 
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anti-mortgage  clause  must  be  held  to  have  been  waived. 
Any  other  view  would  involve  the  holding  by  us  of  this 
proposition:  That  the  insurance  company,  waiving  any 
application  by  the  person  desiring  insurance,  and  issuing  a 
policy  upon  its  own  knowledge  of  the  condition  of  the 
property,  may  receive  the  premiums  paid  for  the  indem- 
nity, and  defeat  a  recovery  for  a  loss  sustained  by  insert- 
ing in  the  policy  a  provision  invalidating  the  contract  from 
the  moment  it  was  signed  and  delivered,  thus  inducing  the 
insured  to  rest  upon  a  contract  which  the  company  never 
intended  to  carry  out  This  cannot  be  sound  law."  In 
Sharp  v.  Scottish  Union,  etc,  Ins.  Co.  (1902),  136  Cal. 
542,  69  Pac.  253,  615,  it  is  held  that  where  there  was  no 
fraud,  false  swearing,  concealment,  or  misrepresentation 
by  the  applicant  for  a  policy  of  fire  insurance  which  made 
the  loss  payable  to  a  mortgagee,  and  where  the  assured  per- 
son had  an  insurable  interest  in  the  property,  though  his 
wife  was  the  owner  of  an  undivided  half  interest  therein, 
the  policy  may  be  enforced  by  the  mortgagee,  notwith- 
standing a  clause  that  if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership  the  policy  shall  be 
void,  and  that  in  such  case  the  company  must  be  presumed 
to  have  issued  the  policy  with  knowledge  of  the  condition 
of  the  title,  which  was  not  inquired  into,  and  to  have  as- 
sured the  property  with  such  knowledge,  and  to  have 
waived  all  inconsistent  provisions.  In  the  case  of  Dooly 
V.  Hanover  Fire  Ins.  Co.  (1896),  16  Wash.  155,  47  Pac. 
507,  58  Am.  St.  26,  the  provisions  of  the  policy  were  the 
same  as  those  now  under  consideration,  and  were  pleaded 
in  defense  of  the.  action.  In  disposing  of  them  the  court 
said :  "There  having  been  no  written  application  in  which 
questions  were  asked  and  answered  concerning  the  status 
of  the  property,  we  think,  under  the  authorities  and  as  a 
question  of  right,  that  this  condition  which  is  injected  into 
the  policy,  among  numerous  other  conditions  more  or  less 
technical  and  hard  to  understand  by  the  ordinary  mind. 
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ought  not  to  prevent  a  recovery,  in  the  absence  of  any  mis- 
representation on  the  part  of  the  insured.  The  insured, 
as  a  matter  of  fact,  ordinarily  knows  nothing  about  the 
policy  until  it  is  made  out  and  returned  to  him  after  the 
payments  for  the  same  have  been  made  to  the  agent  at  the 
time  the  contract  was  made,  and  the  insurer,  having  failed 
to  obtain  this  information,  must  be  held  to  have  done  so 
at  his  peril."  In  Lancaster  Ins.  Co.  v.  Monroe  (1897),  19 
Ky.  Law  204,  39  S.  W.  434,  it  is  said :  "The  case  here, 
therefore,  is  one  where,  without  inquiry  as  to  any  mort- 
gage, the  company  accepts  the  money  of  the  insured,  pre- 
pares its  own  policy  and  issues  it.  It  seems  to  us  that  the 
insured  has  the  right  to  assume  that  the  company  has  made 
inquiries  of  him,  touching  every  material  fact  affecting 
the  risk,  and  if  he  does  not  scrutinize  the  multitude  of  con- 
ditions and  stipulations  with  which  he  finds  his  policy 
shingled  over  he  only  risks  the  avoidance  of  his  policy  if 
it  turns  out  that  he  has  failed  to  disclose  what  is  in  fact 
material  and  what  he  ought  to  have  known  to  be  material 
to  the  risk  assumed  by  the  company.  We  think  this  is  the 
effect-  of  the  later  decisions  of  this  court,  as  is  certainly  the 
trend  of  the  authorities  generally."  Hartford  Fire  Ins.  Co. 
V.  McClain  (1905),  (Ky.),  85  S.  W.  699.  See,  also,  1 
Wood,  Insurance  (2d  ed.),  §212,  p.  517;  1  May,  Insur- 
ance (4th  ed.),  §207;  Vanhirk  v.  Citizens  Ins.  Co. 
(1891),  79  Wis.  627,  48  K  W.  798.  In  Oerman  Mut. 
Ins.  Co.  V.  Niewedde  (1895),  11  Ind.  App.  624,  the  court 
said:  "The  weight  of  authority  and  the  strong  equities 
of  the  case  lead  us  to  hold  that  where  there  is  no  written 
application,  no  questions  asked,  no  statements  made  and 
no  knowledge  by  the  assured  that  the  existence  of  the 
mortgage  was  fatal  to  his  insurance,  the  company  must  be 
deemed  to  have  waived  the  provisions  for  forfeiture  by 
reason  of  the  existing  incumbrance." 

These  quotations  express  the  doctrine  which  meets  our 
approval,  and  indicate  the  correct  construction  of  the  pol- 
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icy  in  suit.    We  cannot  with  any  regard  for  justice, 

5.  strictly  apply  to  this  class  of  written  instruments 
the  rule  for  the  interpretation  of  written  contracts 

generally.  The  making  of  contracts  is  generally  preceded 
by  some  negotiations,  culminating  in  a  meeting  of  the 
minds  upon  terms,  mutually  agreeable  and  understood, 
which  are  then  reduced  to  writing,  and  the  agreement 
formally  executed.  Insurance  policies  are  prepared  in 
advance  by  insurance  and  legal  experts,  having  in  view 
primarily  the  safeguarding  of  the  interests  of  the  insurer 
against  every  possible  contingency.  The  insurer  not  only 
fully  knows  the  contents  of  the  writing,  but  also  adequately 
comprehends  its  legal  eflFect.  The  insured  has  no  voice  in 
fixing  or  framing  the  terms  of  his  policy,  but  must  accept 
it  as  prepared  and  tendered,  usually  without  any  knowl- 
edge of  its  contents,  and  often  without  ability  to  compre- 
hend the  legal  significance  of  its  provisions.  The  meeting 
of  the  minds  ordinarily  deemed  essential  to  a  valid 

6.  contract,  as  to  many  of  its  terms  and  conditions,  is 
wanting  in  fact,  and  a  mere  fiction  of  law. 

In  this  case  appellees  were  not  the  owners  of  a  fee- 
simple  title  to  the  real  estate  on  which  the  insured  build- 
ings stood,  but  owned  only  a  life  estate  therein. 

7.  They  had'  an  insurable  interest  in  the  property  at 
the  time  the  policy  was  issued  and  at  the  time  of  the 

loss  by  fire.  They  desired,  in  good  faith,  to  obtain  insur- 
ance upon  their  interest  in  the  property,  and  were  guilty 
of  no  misrepresentation,  concealment,  or  fraud.  They 
were  ignorant  of  the  invalidating  provisions  of  the  policy, 
and  of  the  materiality  of  their  exact  title  to  the  risk  as- 
sumed. No  change  was  subsequently  made  in  the  title 
held,  nor  was  any  act  done  increasing  the  risk  of  insurance. 
It  is  not  suggested  that  the  value  of  their  title  was 

8.  not  equal  to  the  amount  of  insurance  carried,  nor 
that  the  fire  would  not  have  occurred  just  as  it  did, 

had  their  title  been  an  imconditional  fee  simple.     They 
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paid  the  premium  charges,  which  appellant  accepted  and 
retains,  and  honestly  rested  in  the  belief  that  they  had 
valid  insurance.  We  must  assume  that  both  parties  in 
good  faith  intended  to  effect  a  valid  contract,  and,  if  rea- 
sonably possible,   so   construe   the  policy  as   to  make  it 

effective.  The  appellant  did  not  require  of  appel- 
9.     lees  a  written  application  for  insurance,  or  ask  of 

them  any  questions  concerning  the  property  to  be 
insured,  or  concerning  their  title  to  the  same.  We  must 
therefore  presume  that  appellant  or  its  agent  had  satisfac- 
tory knowledge  of  the  condition  and  surroundings  of  the 
property,  and  of  the  title  to  the  same  as  then  existing. 

Knowledge  of  the  true  state  of  the  title  on  the  part 

10.  of  the  insurer  being,  under  the  circumstances 
shown,  presumed  by  law,  the  provisions  of  the  pol- 
icy with  respect  to  title  pleaded  in  the  answers  were 
waived.  It  follows  that  the  policy  was  valid,  at  least  to 
the  extent  of  the  interest  of  the  insured,  and  that  the  facts 
set  out  in  each  paragraph  of  reply  were  sufficient  to  avoid 
the  paragraph  of  answer  to  which  the  same  was  addressed. 

The  same  result  is  obtained,  and  the  replies  upheld  by 
another  course  of  reasoning.     In  our  opinion  the 

11.  word  "void"  is  used  in  the  policy  in  the  sense  of 
voidable.    Hunt  v.  State  Ins.  Co.  (1902),  66  Neb. 

121,  92  N.  W.  921,  and  cases  cited. 

If  a  title  to  the  property  insured,  other  than  a  sole  and 
unconditional  fee  simple  in  the  insured,  ipso  facto,  ren- 
dered the  policy  void,  then  it  was  void  as  to  both 

12.  parties.    It  will  scarcely  be  insisted  by  any  one  that 
the  insured,  at  their  option,  might  have  treated  the 

policy  as  void,  and  recovered  the  premium  paid,  prior  to 
the  fire;  but  the  evident  meaning  of  the  policy  was  that, 

for  a  breach  of  its  terms,  the  insurer,  acting  with 
IS.     reasonable  diligence,  at  its  option  might  avoid  the 

contract.  If  appellant  could  elect  to  avoid  the  pol- 
icy for  any  reason,  it  is  equally  clear  that  in  a  case  like 
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this,  where  the  insured  had  an  insurable  interest^  it  could 

elect  not  to  do  so,  and  treat  the  policy  as  valid.     If  the 

stipulations  with  regard  to  title  made  the  contract 

14.  voidable  only,  then,  upon  discovery  of  the  true  con- 
dition of  the  title,  whether  before  or  after  the  loss, 

the  insurer  was  required  to  make  its  election  either  to  re- 
gard the  contract  as  valid  or  void.  A  court  cannot  by  its 
fiat  alone  render  a  voidable  contract  void,  but  it  can  only 
adjudge  that  the  party  entitled  to  avoid  it  has  done  so,  and 
that  it  thereby  and  for  that  reason  became  invalid.  If 
appellant  desired  to  avoid  this  policy  for  the  rea- 

15.  sons  pleaded,  it  was  required  to  act  with  reason- 
able promptness  after  acquiring  knowledge  of  the 

facts,  and  thereupon  it  was  its  duty  to  notify  appellee  of 
its  decision  to  avoid  the  policy  and  of  the  reasons  therefor, 
and  to  return,  or  tender,  or  in  some  appropriate  way  mani- 
fest its  willingness  and  readiness  to  restore,  the  unearned 
premium  received.  The  answers  filed  do  not  disclose  the 
time  when  appellant  learned  the  true  state  of  ap- 

16.  pellees'  title,  nor  deny  knowledge  of  the  same  at 
the  time  of  issuing  the  policy,  but  proceed  upon  the 

theory  that  the  policy  was  void  ah  initio,  and  without  any 
action  on  the  part  of  the  insurer.  This  theory  was  wrong, 
and  the  averment  of  facts  insufficient.  The  answers  should 
have  pleaded  the  covenants  or  conditions  relied  upon,  a 
breach,  and  the  acts  done  by  appellant  in  pursuance  of  its 
election  to  avoid  the  contract. 

Appellant's  contention  is  that,  under  the  terms  of  the 

policy,  no  risk  attached  and  no  liability  was  assumed  by  it 

at  any  time.     It  must  therefore  follow  that  there 

17.  was  no  consideration  for  the  premium  received,  and 
good  faith  and  common  fairness  required  its  prompt 

return;  and  the  insurer,  by  retaining  such  premium  with 
full  knowledge  of  the  facts,  elected  not  to  insist  upon  a 
forfeiture  of  the  policy.  Hanover  Fire  Ins,  Co.  v.  Bohn 
(1896),  48  IsTeb.  743,  67  N.  W.  774,  58  Am.  St.  719; 
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Queen  Ins.  Co.  v.  Young  (1888),  86  Ala.  424,  5  South- 
116,  11  Am.  St.  51;  German  Ins.  Co.  v.  Shader  (1903), 
68  Neb.  1,  93  N.  W.  972,  60  L.  K.  A.  918;  Fraser  v. 
Aetna  Life  Ins.  Co.  (1902),  114  Wis.  510,  524,  90  N.  W. 
476;  Sharp  v.  Scottish  Union,  etc.,  Ins.  Co.  (1902),  136 
Cal.  542,  69  Pac.  253,  254 ;  Pearlstine  v.  Westchester  Fire 
Ins.  Co.  (1904),  70  S.  C.  75,  49  S.  E.  4;  Harris  v.  Equit- 
able Life  Assur.  Soc.  (1876),  64  N.  Y.  196;  Slobodisky 
V.  Phenix  Ins.  Co.  (1898),  53  Neb.  816,  74  N.  W.  270; 
McQuillan  v.  Mutual,  etc..  Life  Assn.  (1902),  112  Wis, 
665,  87  N.  W.  1069,  56  L.  R  A.  233,  88  Am.  St.  986; 
Schreiber  v.  German- American,  etc.,  Ins.  Co.  (1890),  43 
Minn.  367,  45  N.  W.  708 ;  Union  Cent.  Life  Ins.  Co.  v. 
Jones  (1897),  17  Ind.  App.  592. 

We  are  of  the  opinion,  for  the  reasons  indicated,  that 
the    answers    were    insuflScient,    and    that    appel- 

18.  lant's  demurrers  to  the  several  paragraphs  of  reply 
should  have  been  carried  back  and  sustained  to  the 
answers. 

No  reversible  error  being  shown,  the  judgment  is  af- 
firmed. 

Qillett,  J.,  dissents. 

Dissenting  Opinion. 

GiLLETT,  J. — Impressed  as  I  am  with  the  view  that  my 
brethren  err  in  disregarding  the  condition  as  to  ownership 
and  title  which  is  found  in  the  policy  in  suit,  the  task  is 
devolved  upon  me  of  stating  the  grounds  of  my  opinion. 

The  condition  referred  to  is  in  the  following  language: 

"This  entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto,  shall  be 
void  *  *  *  if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership ;  or  if  the  sub- 
ject of  insurance  be  a  building  on  ground  not  owned 
by  the  insured  in  fee  simple.'* 
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And  this  is  not  all.  Immediately  preceding  the  attest- 
ing clause  of  the  policy  is  the  following: 

"This  policy  is  made  and  accepted  subject  to  the 
foregoing  stipulations  and  conditions,  together  with 
such  other  provisions,  agreements,  or  conditions  as 
may  be  indorsed  hereon  or  added  hereto." 

IsTo  preliminary  application  is  required  under  the  terms 
of  the  policy. 

It  is  to  be  observed  that  the  clause  first  quoted  is 
so  plain  as  not  to  admit  of  construction.  The  policy  is 
void,  it  asserts,  if  certain  conditions  as  to  ownership  and 
title  do  not  exist,  unless  by  agreement  indorsed  on  or  added 
to  the  policy  it  is  provided  otherwise. 

The  majority  opinion,  while  it  speaks  in  a  prefatory 
way  of  the  rule  that  insurance  policies  are  construed  most 
strongly  against  the  company,  does  not  pretend  to  construe 
said  words.  On  the  contrary,  the  whole  effort  is  to  escape 
their  force.  While  I  should  be  prepared  to  sanction  the 
proposition  that  any  fair  doubt  as  to  the  construction  of 
the  contract  should  be  solved  against  the  insurer,  yet  it  is 
plain  that  where  room  to  doubt  concerning  the  meaning  of 
the  condition  does  not  exist,  and  where  there  is  no  element 
of  illegality  or  fraud  present,  the  court  should  not  under- 
take to  strip  the  company's  undertaking  of  a  vital  condi- 
tion, and  then  enforce  the  promise,  on  the  poor  excuse  that 
the  property  owner  failed  to  read  the  contract.  If  there 
was  no  meeting  of  the  minds,  the  court  ought  not  to  under- 
take to  supply  so  vital  an  element.  It  is  true  that  the  forms 
of  insurance  policies  are  prepared  by  experts,  and  that  it  is 
the  habit  of  the  careless  not  to  read  the  conditions  which 
are  made  to  underlie  the  undertakings  of  such  companies, 
but  if  a  reason  for  the  breaking  down  of  the  limitation  in 
question  can  be  extracted  from  these  circumstances,  I  do 
not  know  what  limitation  of  liability  exists  in  life  or  fire 
insurance  contracts,  or  in  the  contracts  of  the  great  cor- 
porations generally  which   issue   limited   liability   under- 
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takings  in  serving  the  public,  that  could  not  be  brushed 
aside  by  the  courts,  where  the  failure  to  read  the  writing 
resulted  in  a  hardship  which  might  otherwise  have  been 
avoided. 

It  was  said  by  one  of  the  great  writers  of  legal  litera- 
ture: "It  is  likewise  a  general  and  most  inflexible  rule, 
that  wherever  written  instruments  are  appointed,  either 
by  the  requirement  of  law  or  by  the  compact  of  the  parties, 
to  be  the  repositories  and  memorials  of  truth,  any  other 
evidence  is  excluded  from  being  used,  either  as  a  substitute 
for  such  instruments  or  to  contradict  or  alter  them.  This 
is  a  matter  both  of  principle  and  policy:  of  principle,  be- 
cause such  instruments  are  in  their  nature  and  origin  en- 
titled to  a  much  higher  degree  of  credit  than  parol  evi- 
dence; of  policy,  because  it  would  be  attended  with  great 
mischief  if  those  instruments  upon  which  men's  rights 
depended  were  liable  to  be  impeached  by  loose  collateral 
evidence.''    Starkie,  Evidence  (10th  Am.  ed.),  *648. 

While  the  rule  of  contra  proferentem  ordinarily  seems 
to  be  applied  in  all  of  its  vigor  in  construing  insurance 
contracts,  yet  I  am  not  aware  of  any  well-considered  case 
which  countenances  the  idea  that  a  party  may  be  relieved 
upon  so  unwarranted  an  excuse  as  the  one  which  the  appel- 
lees in  this  case  asserted.  In  Wierengo  v.  American  Fire 
Ins.  Co.  (1894),  98  Mich.  621,  626,  57  N.  W.  833,  it  was 
said :  '  "In  this  case,  where  there  was  no  written  applica- 
tion, nor  any  terms  of  the  policy  agreed  upon  by  parol 
except  the  amount,  the  insured  must  be  charged  with 
knowledge  that  the  policy  he  receives  contains  the  contract 
binding  upon  him  as  well  as  the  insurer.  He  must  know 
that  the  policy,  which  is  the  contract,  contains  the  usual 
terms  of  such  instruments.  He  may  not  lay  it  aside  with- 
out reading,  and,  when  he  seeks  to  recover  upon  it,  and 
finds  that  under  its  plain  provisions  he  cannot  recover, 
say :  T  did  not  read  it.  The  insurer  did  not  tell  me  what 
it  contained.    I  did  not  know  that  it  was  necessary  to  tell 
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him  about  the  title  and  condition  of  my  property,  and 
therefore  I  am  not  bound  by  its  terms.'  Had  Mr.  Pearson 
or  his  principal  read  the  contract — ^which  he  could  have 
done  in  a  few  moments: — ^they  would  at  once  have  known 
these  plain  and  important  conditions,  which  the  defendant 
had  the  clear  right  to  insert,  and  to  make  a  condition  of  its 
validity.  Certainly  the  insured  must  be  held  to  some  de- 
gree of  diligence  in  obtaining  knowledge  of  the  contracts 
to  which  they  are  parties.  Ignorance  will  not  relieve  a 
party  from  his  contract  obligations.  The  law  only  relieves 
him  therefrom  in  cases  of  fraud,  mistake,  waiver,  or  estop- 
pel. An  insurer  is  not  required  by  the  law  to  inquire  into 
the  condition  of  the  title  to  the  property  insured,  or  to 
inform  the  insured  of  all  the  conditions  and  terms  of  the 
policy  to  be  issued,  or  to  read  it  to  him,  or  inform  him  of 
its  contents.  When  received  and  accepted  without  objec- 
tion, he  must  be  held  bound  by  its  terms,  unless  these 
terms  are  waived  by  the  insurer.  This  is  the  law  of  con- 
tracts, and  there  is  no  reason  or  authority  for  holding  that 
an  insurance  contract  is  an  exception  thereto.  A  deed  is 
the  contract  between  the  grantor  and  the  grantee,  although 
the  grantee  does  not  sign  it.  Its  terms  and  conditions  are 
binding  upon  the  grantee,  and  he  cannot  avoid  them  except 
for  one  of  the  reasons  above  stated.  If  he  accepts  a  deed 
without  reading  it,  and  there  is  no  fraud  on  the  part  of  the 
grantor,  or  mutual  mistake  as  to  its  terms,  he  is  bound  by 
it.  If  a  mortgagee  accepts  a  mortgage  without  a  covenant 
against  prior  incumbrances,  or  if  it  contains  an  express 
provision  that  it  is  subject  to  prior  incumbrances,  it  is 
binding  upon  him,  unless  the  covenant  against  incum- 
brances was  omitted  by  fraud  or  mistake.  The  same  rule 
applies  to  insurance  contracts."  The  necessity  that  a  fire 
insurance  company,  which  for  a  small  sum  of  money  prom- 
ises to  pay  a  large  amount  of  money  by  way  of  indemnity 
in  case  of  fire,  should  be  fully  informed  as  to  the  extent  of 
the    risk    is    obvious.     Chief    Justice    Marshall    said,    in 
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Columbian  Ins.  Co.  v.  Lawrence  (1829),  2  Pet.  *25,  *49,  7 
L.  Ed.  335 :  "The  contract  for  insurance  is  one  in  which 
the  underwriters  generally  act  on  the  representation  of  the 
assured;  and  that  representation  ought  consequently  to  be 
fair,  and  to  omit  nothing  which  it  is  material  for  the 
underwriters  to  know.  *  *  *  Generally  speaking,  in- 
surances against  fire  are  made  in  the  confidence  that  the 
assured  will  use  all  the  precautions  to  avoid  the  calamity 
insured  against,  which  would  be  suggested  by  his  interest- 
The  extent  of  this  interest  must  always  influence  the  un- 
derwriter in  taking  or  rejecting  the  risk,  and  in  estimating 
the  premium.  So  far  as  it  may  influence  him  in  these 
respects,  it  ought  to  be  communicated  to  him.  Under- 
writers do  not  rely  so  much  upon  the  principles,  as  on  the 
interest,  of  the  assured;  and  it  would  seem,  therefore,  to 
be  always  material  that  they  should  know  how  far  this 
interest  is  engaged  in  guarding  the  property  from  loss." 
So  it  was  declared  in  Syndicate  Ins.  Co.  v.  Bohn  (1894), 
65  Fed.  165,  170,  12  0.  C.  A.  531,  536,  27  L.  R.  A.  614, 
that  limitations  like  the  one  in  question  "rest  upon  a  sound 
policy  of  the  business  of  insurance — a  policy  founded  in 
reason,  and  in  accord  with  an  enlightened  public  policy; 
the  policy  of  reducing  the  moral  hazard  to  which  the  un- 
derwriter is  exposed.  ^Moral  hazard,'  in  insurance,  is  but 
another  name  for  a  pecuniary  interest  in  the  insured  to 
permit  the  property  to  burn.  Statistics,  experience,  and 
observation  all  teach  that  the  moral  hazard  is  least  when 
the  pecuniary  interest  of  the  insured  in  the  protection  of 
the  property  against  fire  is  greatest,  and  that  the  moral 
hazard  is  greatest  when  the  insured  may  gain  most  by  the 
burning  of  the  property." 

It  ought  not  to  be  necessary,  however,  to  seek  to  justify 
the  existence  of  a  condition  precedent.  It  ought  to  be 
enough  that  it  is  a  component  part  of  the  contract,  and  has 
not  been  waived,  and  that  the  contract  must  be  made  the 
basis  of  recovery.     In  the  vigorous  language  of  Woodward, 
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C.  J.,  in  Pennsylvania  Ins.  Co.  v.  Ootisman  (1864),  48 
Pa.  St  161,  168:  "The  ground  of  forfeiture  is  the  con- 
tract, not  the  opinion  of  a  jury  about  increase  of  risk. 
*  *  *  The  suit  is  upon  that  contract,  and  if  it  is  for- 
feit, the  suit  falls  with  it.  It  cannot  be  enforced  in  behalf 
of  a  party  who  violated  a  fundamental  condition.''  There 
are  cases  which  support  the  view  of  the  majority  in  this 
case,  but  I  assert  that  they  are  not  only  comparatively  few, 
but  also  that  it  is  evident  that  they  owe  their  origin  to  a 
misapplication  of  the  old  doctrine  of  concealment.  Before 
the  adoption  of  the  standard  policy,  it  was  the  practice  to 
embody  the  warranties  of  the  assured  in  an  application, 
and  as  a  result  it  followed  that  in  many  cases,  where  the 
company  had  neglected  to  take  an  application,  the  only 
defense  which  the  company  could  assert  was  concealment. 
Now,  concealment  involves  the  proposition  that  the  assured 
ought  to  have  made  the  disclosure,  and  therefore  the 
courts,  in  passing  on  .these  cases,  and  the  text-writers,  in 
discussing  them,  frequently  made  reference  to  the  fact  that, 
as  the  representatives  of  the  insurance  company  were  ex- 
perts, the  assured  had  a  right  to  suppose  that  as  to  the  ordi- 
nary risks,  such  as  the  condition  of  the  title,  etc.,  the  com- 
pany had  acquainted  itself  with  the  facts.  It  was  enough, 
therefore,  so  far  as  the  interest  of  the  assured  was  con- 
cerned, that  he  had  an  insurance  interest.  With  the  incoming 
of  the  standard  policy  all  of  this  was  changed ;  but  a  few 
courts,  misapprehending  the  non-application  of  the  doc- 
trine of  concealment  to  a  peremptory  condition  precedent 
that  the  ownership  must  be  sole  and  unconditional,  and  the 
title  in  fee  simple,  were  led  into  error  by  the  language  of 
the  books  to  which  I  have  referred.  The  condition  in  the 
standard  policy  provides  the  manner  in  which  the  policy 
may  be  made  to  take  effect,  where  the  ownership  is  not  sole 
and  unconditional  and  the  title  in  fee,  namely,  by  pro- 
curing a  special  indorsement  to  be  placed  on  or  added  to 
the  policy;  and  the  effect  of  such  a  condition  as  this  is  to 


Digitized  by 


Google 


686  SUPREME  COURT  OF  INDIANA, 

Glens  Falls  Ins.  Co.  v.  Michael — 167  Ind.  669. 

call  on  the  policy  holder  to  make  disclosure,  and  to  au- 
thorize the  company,  at  least  in  the  absence  of  notice,  to 
assume  that  the  ownership  and  title  complies  with  the  con- 
dition. It  is  a  well-known  fact  that  insurance  companies 
issue  policies  without  a  formal  examination  of  the  title, 
and,,  in  the  face  of  the  stipulation  in  the  policy,  the  prop- 
erty owner  has  no  right  to  assume  that  the  company  will 
not  stand  upon  its  rights. 

In  the  absence  of  misleading  conduct,  waiver  can  only 
be  predicated  upon  the  relinquishment  of  a  right  which  is 
known  (Bishop,  Contracts  [2d  ed.],  §792;  29  Am.  and 
Eng.  Ency.  Law  [2d  ed.],  1091,  1093),  and  the  knowledge 
upon  which  a  claim  of  waiver  is  based  must  be  actual,  and 
not  merely  constructive.  Aetna  Ins,  Co.  v.  Holcomb 
(1896),  89  Tex.  404,  34  S.  W.  915;  Orient  Ins.  Co.  v. 
Williamson  (1895),  98  Ga.  464,  25  S.  E.  560;  Mutual 
Fire  Ins.  Co.  v.  Deale  (1861),  18  Md.  26,  79  Am.  Dec. 
673;  16  Am.  and  Eng.  Ency.  Law  (2d  ed.),  935.  And 
see  Hazlett  v.  Sinclair  (1881),  76  Ind.  488,  40  Am.  Rep. 
254;  Stockivell  v.  State,  ex  rel.  (1886),  101  Ind.  1. 

The  weight  of  authority,  where  a  matter  of  principle  is 
involved,  is  a  minor  consideration ;  but  since  I  am  not  only 
so  unfortunate  as  to  differ  with  my  brethren,  but  also  to 
be  confronted  with  a  formidable  amount  of  apparent  au- 
thority for  the  conclusion  reached,  it  becomes  necessary  to 
review  their  authorities.  MorotocJc  Ins.  Co.  v.  Rodefer 
Bros.  (1896),  92  Va.  747,  24  S.  E.  393,  53  Am.  St.  848, 
holds  that  the  clause  relative  to  unconditional  and  sole 
ownership  does  not  have  reference  to  the  legal  title,  but  to 
the  interest  of  the  insured  in  the  property,  and  that  there- 
fore the  existence  of  a  mortgage  does  not  violate  said  -clause. 
The  next  case — Manhattan  Fire  Ins.  Co.  v.  Weill  £ 
Ullman  (1877),  28  Gratt.  (Va.)  389,  26  Am.  Rep.  364— 
involved  the  same  point,  and  was  a  case  where  the  agent 
knew  that  the  property  stood  on  leased  ground.  Phila- 
delphia Tool  Co.  V.  British,  etc.,  Assur.  Co.  (1890),  132 
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Pa.  St.  236,  19  Atl.  77,  19  Am.  St.  696,  is  an  obscure  case 
in  its  statement  of  facts,  and  seems  to  rest  on  the  ground 
that  "the  policy  covering  only  the  interest  of  the  lessee, 
the  ownership  of  the  fee  becomes  immaterial."  In  West- 
ern, etc.,  Pipe-Lines  v.  Home  Ins.  Co.  (1891),  145  Pa.  St. 
346,  22  Atl.  666,  27  Am.  St.  703,  the  facts  were  these: 
Insurance  had  been  written  on  oil  in  a  large  storage  tank. 
There  was  no  condition  as  to  ownership  of  the  real  estate, 
but  the  property  had  been  described  as  situate  upon  certain 
land.  A  flood  had  washed  the  tank  containing  the  oil  to 
other  real  estate,  where  the  fire  occurred.  The  insurance 
company  denied  liability  because  of  this,  and  also  because 
the  pipe-line  company  had  but  a  qualified  title  to  the  oil. 
It  was  held  that  the  description  of  the  real  estate  on  which 
the  tank  had  been  located  was  not  a  warranty  against  an 
involuntary  change  in  the  location  of  the  tank.  As  to  the 
lack  of  an  absolute  ownership  of  the  oil,  it  was  held  that  the 
defense  was  not  available,  as  the  insurance  company  had 
denied  liability  on  another  ground,  and  as  the  insurance 
company  was  required  to  take  notice,  in  view  of  the  corpo- 
rate character  and  business  of  the  pipe-line  company,  of 
the  manner  in  which  such  business  was  ordinarily  con- 
ducted. Short  V.  Home  Ins.  Co.  (1882),  90  K  Y.  16,  43 
Am.  Rep.  138,  involved  the  condition  against  the  premises 
becoming  vacant  or  unoccupied.  The  case  seems  to  rest 
largely  on  the  fact  that  the  agent  testified  that  it  was  his 
habit  to  make  inquiry  concerning  matters  that  he  regarded 
as  important.  Although  there  are  one  or  two  statements 
in  the  case  concerning  the  duty  of  making  inquiry,  yet  I 
am  of  opinion,  in  view  of  Weed  v.  London,  etc.,  Ins.  Co. 
(1889),  116  :«•.  Y.  106,  22  K  E.  229,  and  Quinlan  v. 
Providence  Washington  Ins.  Co.  (1892),  133  K  Y.  366, 
31  N".  E.  31,  28  Am.  St.  646,  that  the  New  York  court  of 
appeals  cannot  be  said  to  sanction  the  view  that  the  funda- 
mental conditions  of  a  policy  may  be  disregarded.  In 
Hoose  V.  Prescott  Ins.  Co.  (1890),  84  Mich.  309,  47  N.  W. 
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587,  11  L.  E.  A.  340,  certain  conditions  upon  which  the 
validity  of  a  policy  depended  had  not  been  complied  with, 
but  the  agent  had  actual  knowledge  of  the  facts,  and  the 
delivery  of  the  policy  was  treated  as  a  waiver  of  such  con- 
ditions. In  Hall  V.  Niagara  Fire  Jtw.  Co.  (1892),  93 
Mich.  184,  63  N.  W.  727,  18  L.  R  A.  135,  32  Am.  St.  497, 
there  was  a  waiver  of  the  condition  as  to  title,  by  the  con- 
sent of  the  agent  subsequently  given  to  a  transfer  of  the 
policy  to  a  person  who  had  acquired  the  fee-simple  title. 
Miotke  V.  Milwaukee,  etc.  Ins,  Co.  (1897),  113  Mich.  166, 
71  N.  W.  462,  was  a  case  which  turned  on  the  proposition 
that  in  view  of  the  conduct  of  the  agent  in  dealing  with 
the  assured — an  ignorant  foreigner — it  would  be  a  fraud 
to  permit  the  company  to  avoid  its  policy.  In  Lycoming 
Fire  Ins.  Co.  v.  Jackson  (1876),  83  111.  302,  25  Am.  Eep. 
386,  a  finding  in  favor  of  the  assured  rested  on  testimony 
that  the  agent  had  actual  knowledge  as  to  the  condition  of 
the  title.  In  Morrison  v.  Tennessee,  etc.,  Ins.  Co.  (1853), 
18  Mo.  262,  59  Am.  Dec.  299,  there  was  no  provision  in 
the  policy  concerning  ownership.  The  case  involves  noth- 
ing but  the  doctrine  of  concealment  The  holding  in 
Quarrier  v.  Peabody  Ins.  Co.  (1877),  10  W.  Va.  507,  27 
Am.  Eep.  582,  was  that  the  existence  of  a  deed  of  trust  did 
not  violate  the  condition  as  to  sole  and  unconditional  owner- 
ship. In  Georgia  Home  Ins.  Co.  v.  Holmes  (1897),  75 
Mies.  390,  23  South.  183,  65  Am.  St.  611,  there  was  a 
mortgage  on  the  property.  The  assured  had  requested  the 
agent  to  furnish  an  application  and  to  inspect  the  house. 
The  agent  did  not  comply  with  these  requests,  but  answered 
that  he  knew  the  property.  It  was  held  that  the  policy  was 
issued  on  the  presumed  knowle'dge  of  the  company,  and  it 
was  not  a  defense  that  the  agent  was  in  error.  Vankirh 
V.  Citizens  Ins.  Co.  (1891),  79  Wis.  627,  48  N.  W.  798, 
involved  the  doctrine  as  to  concealment  The  citations  to 
1  Wood,  Insurance  (2d  ed.);  §212,  p.  517,  and  1  May, 
Insurance  (4th  ed.),  §207,  are  to  the  same  point     I  shall 
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refer  to  the  latter  author  hereafter.  Oerman  Mut  Ins. 
Co.  V.  Niewedde  (1895),  11  Ind.  App.  624,  must  be  re- 
garded as  overruled  by  Sisk  v.  Citizens  Ins.  Co.  (1897), 
16  Ind.  App.  566.  As  to  the  further  authorities  upon  the 
point  under  discussion,  which  are  found  in  the  majority 
opinion,  it  must  be  admitted  that  the  supreme  courts  of 
Nebraska,  Montana,  Washington,  and  California,  and 
perhaps  Kentucky,  as  well  as  the  opinion  in  Manchester 
Fire  Assur.  Co.  v.  Abrams  (1898),  89  Fed.  932,  32  C.  C. 
A.  426,  are  properly  cited  as  holding  that  the  condition  as 
to  ownership  and  title  does  not  avoid  the  policy.  In  two 
instances  there  were  dissents;  in  some  of  the  cases  there 
was  a  mere  assumption  in  the  discussion  that  it  was  the 
doctrine  of  concealment  which  was  involved ;  while,  in  the 
cases  which  go  further,  it  will  be  perceived  that  they  also 
are  based  on  the  root  error  just  referred  to. 

I  turn  now  to  the  authorities  which  uphold  my  view. 
The  following  cases  evince  the  peremptory  character  of  the 
condition  here  involved,  or  of  a  like  condition:  Geiss  v. 
Franklin  Ins.  Co.  (1890),  123  Ind.  172,  18  Am.  St. 
324;  Syndicate  Ins.  Co.  v.  Bohn,  supra;  Waller 
V.  Northern  Assur.  Co.  (1881),  10  Fed.  232; 
Crikelair  v.  Citizens  Ins.  Co.  (1897),  168  111.  309,  48  N. 
E.  167,  61  Am.  St.  119;  Hinman  v.  Hartford  Fire  Ins. 
Co.  (1874),  36  Wis.  159;  Hebner  v.  Palatine  Ins.  Co. 
(1894),  65  111.  App.  276;  Dumas  v.  Northwestern  Nat. 
Ins.  Co.  (1898),  12  App.  D.  C.  245;  Duda  v.  Home  Ins. 
Co.  (1902),  20  Pa.  Super.  Ct.  244;  Brown  v.  Commercial 
Fire  Ins.  Co.  (1888),  86  Ala.  189,  5  South.  500;  Liberty 
Ins.  Co.  V.  Boulden  (1893),  96  Ala.  508,  11  South.  771; 
Collins  V.  St.  Paul,  etc.,  Ins.  Co.  (1890),  44  Minn.  440, 
46  N.  W.  906;  Weed  v.  London,  etc.,  Ins.  Co.,  supra; 
Fitchburg  Sav.  Bank  v.  Amazon  Ins.  Co.  (1878),  126 
Mass.  431;  Sisk  v.  Citizens  Ins.  Co.  (1897),  16  Ind.  App. 
565;  Mers  v.  Franklin  Ins.  Co.  (1878),  68  Mo.  127; 
Barnard  v.  National  Fire  Ins.  Co.  (1887),  27  Mo.  App. 
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26;  Westchester  Fire  Ins.  Co.  y.  Weaver  (1889),  70  Md. 
536,  17  AtL  401,  18  AtL  1034,  5  L.  R.  A-  478;  Phoenix 
Ins.  Co.  Y.  Public  Parks,  etc.,  Co.  (1896),  63  Ark.  187, 
37   S.  W.   969;   Orient  Ins.   Co.  v.   Williamson,  supra; 
Bosenstock  v.  Mississippi  Home  Fire  Ins.  Co.  (1903),  82 
Miss.  674,  35  South.  309.     In  the  leading  case  of  Syndi- 
cate Ins.  Co.  V.  Bohn,  supra,  Sanhom,  J.,  used  the  follow- 
ing language:    ^^It  is  contended  that  the  contracts  in  these 
policies,  which  exclude  the  Bohns  from  insurance  under 
them  upon  any  interest  but  that  of  unconditional  owner- 
ship, are  without  binding  force,  because  no  inquiry  respect- 
ing their  title  was  made  by  the  companies,  and  no  statement 
concerning  it  was  made  by  the  Bohns,  when  these  policies 
were  issued.    But  neither  inquiry  nor  statement  before  the 
issue  of  the  policies  was  requisite  to  the  validity  of  these 
contracts.    The  policies  themselves,  containing,  as  they  did, 
the  contracts  that  they  should  be  void  if  the  interest  of  the 
assured  had  not  been  truly  stated  to  the  company,  or  if  it 
was  not  truly  stated  in  the  policy,  or  if  it  was  not  the  sole 
and  unconditional  ownership,  and  a  description  of  it  was 
not  indorsed  on  the  policy,  were  pointed  inquiries  of  the 
assured  whether  their  interest  was  the  sole  and  uncondi- 
tional  ownership    of   the    property   described,    and    their 
silence  and  acceptance  of  the  policies  was  the  answer.    The 
policies  themselves  were  notice  to  the  Bohns  that  the  com- 
panies deemed  their  interest  that  of  unconditional  owner- 
ship, that  they  insured  them  against  loss  to  that  interest 
only,  and  that  they  expressly  excluded  every  other  interest 
from  the  insurance  unless  the  Bohns  immediately  notified 
them  that  they  held  a  different  interest,  and  caused  a  true 
description  of  it  to  be  written  into  or  indorsed  upon  the 
policies.    The  silent  acceptance  of  the  policies  by  the  Bohns 
closed  these  contracts,  and  bound  them  to  the  agreement 
tendered  by  the  policies,  that  every  interest  of  theirs  but 
that  of  unconditional  ownership  was  excluded  from  the 
promised  indemnity."    In  Waller  v.  Northern  Assur,  Co., 
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supra,  the  policy  provided :  "If  the  interest  of  the  assured 
in  the  property  be  any  other  than  the  entire,  unconditional, 
and  sole  ownership  of  the  property  for  the  use  and  benefit 
of  the  assured,  *  *  *  it  must  be  so  represented  to  the 
companies,  and  so  expressed  in  the  written  part  of  this 
policy ;  otherwise  the  policy  will  be  void."  The  interest  of 
the  assured  was  only  a  lien  in  the  nature  of  a  mortgage, 
given  to  secure  a  loan  of  about  $5,000.  This  fact  was  not 
represented  to  the  insurer,  and  was  not  stated  in  the  policy. 
It  was  said  by  McCrary,  J.:  "There  are  strong  reasons 
for  upholding  and  enforcing  the  provision  of  the  policy 
under  consideration.  It  is  certainly  a  very  reasonable  and 
proper  provision  in.  a  contract  of  insurance  of  this  char- 
acter, which  requires  the  party  seeking  insurance  upon 
property  to  state  any  facts  which  it  is  material  for  the 
insurer  to  know.  ♦  *  *  The  provision  in  question  is, 
therefore,  one  which  must  be  upheld  and  enforced;  not 
simply  upon  the  ground  that  it  is  a  warranty,  and  therefore 
to  be  enforced  independently  of  its  materiality,  but  upon 
the  ground  that  it  calls  for  the  disclosure  of  material  facts. 
*  *  *  But  it  is  insisted  that  compliance  with  this  pro- 
vision of  the  policy  was  waived  by  the  defendant,  because 
its  agent  made  no  inquiry  concerning  the  extent  of  plain- 
tiff's interest,  and  plaintiff  made  no  statement  upon  the 
subject  The  evidence  does  not' support  this  position.  The 
contract  was  that  if  the  interest  of  the  assured  was  any 
other  than  the  entire,  unconditional,  and  sole  ownership, 
then  he  was  to  represent  the  facts  to  the  company — ^not  that 
he  was  to  disclose  them  truthfully  if  requested,  or  that  he 
would  make  true  and  full  answers  to  questions  upon  the 
subject  The  duty  of  disclosing  his  interest,  the  same  being 
less  than  the  entire  ownership,  was  plainly  devolved  upon 
the  plaintiff,  and  for  good  reason,  since  he  knew,  and  the 
agent  of  the  company  .did  not  know,  the  facts.  In  other 
words,  under  the  contract  the  defendant  was  authorized  to 
assume  that  the  property  was  owned  absolutely  by  the  ap- 
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plicant  for  insurance,  unless  the  contrary  was  represented 
by  him,  and  more  especially  in  a  case  where  the  applicant 
held  what  appeared  to  be  an  absolute  title.  A  waiver  of 
this  condition  of  this  policy  cannot,  therefore,  be  presumed 
from  the  mere  fact  that  the  agent  of  the  defendant  made 
no  inquiry  upon  this  subject  The  case  might  have  been 
different  if  the  plaintiff  had  been  called  upon  to  sign  an 
application,  and  to  answer  written  or  printed  questions 
touching  his  interest,  and  had  failed  to  do  so.  In  such  a 
case  the  issuing  of  the  policy,  notwithstanding  a  failure  to 
answer  some  of  the  questions,  might  well  be  held  a  waiver 
of  such  answers.  Hall  v.  People's,  etc.,  Ins.  Co.  [1856], 
6  Gray  185 ;  Liberty  Hall  Assn.  v.  Housatonic,  etc.,  Ins. 
Co.  [1856],  7  Gray  261.  And  it  may  also  be  true  that 
where  the  policy  requires  an  application,  and  provides  that 
it  shall  contain  a  full  and  true  exposition  of  all  the  facts 
in  regard  to  the  condition,  situation,  value,  and  risk  of  the 
property  insured,  a  company  insuring  without  such  applica- 
tion may  be  held  to  waive  the  representations  required  to 
be  embraced  therein.  Commonwealth  v.  Hyde,  etc.,  Ins. 
Co.  [1873],  112  Mass.  136.  These  authorities  are  not  in 
point,  for  the  reason  that  in  the  present  case  no  written 
application  was  provided  for  in  the  policy,  and,  as  already 
stated,  the  duty  of  divulging  the  fact  that  he  was  not  the 
full  owner  of  the  property  devolved  upon  the  plaintiff. 
Besides,  it  would  be  an  unwarranted  extension  of  the  doc- 
trine of  estoppel  to  hold  that  a  party  may  waive  that,  the 
existence  of  which  he  does  not  know,  and  is  not  in  duty 
bound  to  ascertain." 

In  Dumas  v.  Northwestern  Nat.  Ins.  Co.,  supra,  the 
precise  question  which  is  here  involved  was  before  the 
court.  In  the  course  of  a  careful  opinion  the  court,  after 
referring  to  such  condition,  said:  "But  it  is  said  that  all 
this  is  of  no  consequence,  inasmuch  as  the  defendant  com- 
pany made  no  inquiry  as  to  the  true  condition  of  things, 
and  there  was  no  fraudulent  concealment  on  the  part  of 
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the  plaintiff.    And  there  is  excellent  authority  for  the  doc- 
trine, that  ^as  to  the  ordinary  risks  connected  with  the 
property  insured,  if  no  representations  whatever  are  asked 
or  given,-  the  insurer  must  be  supposed  to  assume  them ; 
and  if  he  acts  without  inquiry  anywhere  concerning  them, 
he  seems  quite  as  negligent  as  the  insured,  who  is  silent 
when  not  requested  to   speak/     Clark  v.   Manufacturers 
Ins.   Co.    [1850],  8  How.   *235,  12  L.   Ed.   1060.     The 
agents  of  insurance  companies  are  usually  experienced  men, 
well  informed  as  to  the  information  which  they  should  have 
in  anticipation  of  the  risk  which  they  assume ;  and  the  rule 
is  not  unreasonable  which  would  require  thenj  to  make  all 
due  inquiry  for  the  procurement  of  such  information.    Nor 
is  it  unreasonable  that  the  insured  should  be  held  harmless 
from  the  mere  failure  to  give  information,  when  he  is  not 
interrogated,  and  when  perhaps  he  is  not  aware  of  the 
importance  or  immateriality  of  the  matter  to  which  the 
information  should  extend.    But  this  is  not  a  case  of  repre- 
sentation or  misrepresentation,  of  failure  to  give  informa- 
tion or  failure  to  elicit  it  by  proper  inquiry.     The  parties 
have  deliberately  put  it  into  their  contract,  and  have  made 
it  an  essential  condition  of  that  contract  that  the  contract 
itself  should  not  be  binding  if  there  was  any  mortgage  on 
the  property  or  the  title  was  not  that  of  unconditional  own- 
ership.    There  was  no  inhibition  by  law  against  the  inser- 
tion of  such  a  condition  in  the  contract ;  and  it  may  well  be 
that  its  insertion  was  a  matter  of  precaution,  to  guard  as 
well  against  the  negligence  or  failure  of  agents  to  elicit 
proper  information,  as  against  the  negligence  or  failure, 
not  fraudulent,  of  persons  seeking  insurance  to  give  such 
information.     The  condition  is  not  illegal  and  does  not 
contravene  any  rule  of  public  policy ;  and  even  if  its  prac- 
tical effect  should  be  held  to  be  to  throw  upon  the  insured 
party  the  burden  of  giving  voluntarily  the  information 
which  otherwise  the  insurer  would  have  been  required  to 
elicit  by  proper  inquiry,  we  know  of  no  rule  of  law  that 
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would  preclude  parties  from  contracting  to  that  effect,  if 
they  so  desire."  Duda  v.  Home  Ins.  Co.,  supra,  is  a  well- 
considered  case  upholding  the  views  I  am  endeavoring  to 
maintain.  I  refer  to  it  for  an  explanation  of  the  Pennsyl- 
vania cases.  In  Brown  v.  Commercial  Fire  Ins.  Co., 
supra,  the  court  said :  "The  assured  by  accepting  a  policy 
in  which  such  condition  is  incorporated,  becomes  bound 
thereby;  and  when  he  claims  to  enforce  the  contract,  and 
receive  its  benefits,  he  is  estopped  from  denying  his  assent 
to  the  stipulation."  In  Weed  v.  London,  etc.,  Ins.  Co,, 
supra,  a  policy  was  issued  to  insure  the  "Estate  of  O. 
Richards."  Richards  had  deeded  the  property  to  Dean 
Sage,  in  trust  to  sell  the  same  and  distribute  the  proceeds 
of  such  sale  pro  tanto  among  the  creditors  of  said  Richards, 
any  residue,  after  the  payment  of  debts,  to  be  reconveyed 
to  said  Richards  or  to  his  heirs.  The  agent  who  issued  the 
policy  knew  of  the  failure  of  Richards,  but  did  not  know 
of  the  trust  deed.  There  was  a  standard  form  of  policy, 
and  it  was  held  that  "this  condition  as  to  the  ownership  of 
the  property  was  precedent  as  to  the  attaching  of  the  risk ; 
and  as  Richards'  estate  had  no  title  it  was  broken  upon 
the  delivery  of  the  policy.  Upon  this  point  of  the  case, 
therefore,  the  plaintiff  failed  to  prove  a  valid  contract  and 
was  not  entitled  to  recover."  In  Collins  v.  St.  Paul,  etc., 
Ins.  Co.,  supra,  the  court,  after  denying  the  right  to  a 
reformation  of  the  policy  upon  the  facts,  said:  "Even  if 
so  reformed,  no  recovery  could  be  had,  for  the  policy  pro- 
vides that  the  company  shall  not  be  liable  'if  the  interest 
of  the  assured  in  the  property  is  not  one  of  absolute  and 
sole  ownership,'  and  it  appeared  beyond  controversy  that 
the  plaintiff  had  only  a  life  estate  in  the  property.  Of 
course  she  had  an  insurable  interest,  but  that  interest  was 
not  insured.  The  policy  expressly  excluded  from  its 
operation  any  interest  other  than  the  absolute  and  sole 
ownership."  In  CriJcelair  v.  Citizens  Ins.  Co.  (1897),  168 
111.  309,  310,  48  K  E.  167,  61  Am.  St  119,  Bo^s,  J.,  in 
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delivering  the  opinion  of  the  court,  used  the  following  lan- 
guage: "By  the  stipulation  in  the  policy,  the  tenns  of 
which  are  plain,  direct,  and  unambiguous,  the  parties 
hereto  agreed  that  if  the  insured  property,  at  the  time  the 
insurance  was  effected,  was  encumbered  by  chattel  mort- 
gage, the  indemnity  should  not  attach  but  the  policy  should 
be  void.  This  was  the  contract  of  the  parties  deliberately 
made,'  and  the  only  question  presented  is,  whether  they  are 
bound  by  it.  They  were  competent  to  enter  into  the  stipu- 
lation, no  rule  of  law  was  contravened  by  it,  and  there  is 
no  ground  apparent  to  us  upon  which  to  base  a  claim  of 
either  estoppel  or  waiver.  The  law  declared  by  the  greater 
weight  of  authority  is  that,  where  a  policy  contains  a  stipu- 
lation such  as  the  one  in  the  case  at  bar,  and  the  property 
be,  at  the  time  of  the  execution  of  the  policy,  covered  by  a 
mortgage,  no  recovery  can  be  had  unless  it  appears  that 
there  was  a  waiver  or  estoppel  by  which  the  company  is 
precluded  from  relying  on  the  contract." 

•  The  text-writers  may  ordinarily  be  relied  on  to  make  an 
unbiased  statement  of  the  adjudications  as  they  are,  and 
therefore  I  quote  briefly  from  some  of  the  writers  on  the 
law  of  insurance.  A  late  writer,  after  referring  to  the  con- 
dition as  to  ownership  and  title  which  is  found  in  the 
standard  policy,  makes  this  comment:  "Without  this  re- 
quirement there  would  be  no  duty  incumbent  on  the  in- 
sured to  state  the  character  of  his  interest,  provided  he 
had  an  interest  that  wad  insurable.  The  condition  above 
quoted,  however,  requires  a  description  of  that  interest,  and 
it  seems  that  the  condition  applies  even  to  those  policies 
that  are  issued  without  a  previous  application;  for,  if  the 
policy  does  not  elsewhere  contain  a  statement  of  the  char- 
acter of  the  interest,  it  will  be  implied,  by  reference  to  the 
latter  condition,  that  the  interest  is  represented  as  being 
sole  and  unconditional."  Vance,  Insurance,  p.  443.  An- 
other writer  says :  "There  is  some  conflict  of  authority  on 
the  question  of  the  binding  effect  of  provisions  of  this 
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character  in  a  policy  issued  without  a  written  application. 
The  weight  of  authority  doubtless  supports  the  view  that 
the  insured,  by  accepting  the  policy,  is  charged  with 
knowledge  of  its  contents."  Elliott,  Insurance,  §257. 
Still  a  third  text-writer  states  the  doctrine  thus:  "A  con- 
dition that  if  the  insured  is  not  the  sole,  entire,  and  uncon- 
ditional owner  the  policy  shall  be  void  is  reasonable  and 
valid,  and  violation  of  it  will  prevent  recovery.  And  failure 
to  disclose  the  real  state  of  the  title  if  not  sole,  etc.,  will 
be  fatal  although  the  insured  was  not  questioned  as  to  that 
fact."  1  May,  Insurance,  §287a.  In  13  Am.  and  Eng. 
Ency.  Law  (2d  ed.),  228,  it  is  said:  "Explicit  questions 
are  largely  or  wholly  replaced  by  conditions  that  the  in- 
terest of  the  insured  must  be  truly  stated,  and  that  if  the 
title  or  interest  is  other  than  one  specified,  it  must  be 
specifically  described,  or  the  insurance  will  be  avoided ;  and 
the  statements  of  title  in  the  policy,  where  there  are  such 
conditions,  are  construed  in  the  same  manner  as  answers 
to  express  interrogatories.  The  conditions  have  the  effe<5t 
of  questions  as  to  the  nature  of  the  title  or  interest,  and 
in  case  a  statement  thereof  would  be  false  or  insufficient 
if  made  in  answer  to  a  question,  or  if  the  facts  are  not  dis- 
closed which  would  be  required  in  such  answers,  there  is 
a  breach  of  the  contract.  Where  such  conditions  are  con- 
tained in  the  policy,  and  there  is  no  statement  of  the  title 
or  specific  interest,  an  acceptance  of  the  policy  amounts  to 
a  representation  by  the  insured  that  his  title  or  interest  is 
that  stated  in  the  condition,  and  if  his  title  or  interest  is 
substantially  different,  the  insurance  is  avoided."  The 
case  of  Geiss  v.  Franklin  Ins.  Co.  (1890),  123  Ind.  172, 
18  Am.  St  324,  is  deserving  of  special  attention,  since  it  is 
a  decision  of  this  court,  and  involves  practically  the  same 
question  as  the  one  before  us.  There  was  a  condition  as  to 
sole,  absolute,  and  unconditional  ownership  in  the  policy, 
and  among  other  things  which  the  company  agreed  to  insure 
was  a  soda-fountain  and  apparatus,  which  had  been  pur- 
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chased  under  a  conditional-sale  contract,  and  had  not  been 
fully  paid  for.  It  appeared  in  the  evidence  that  the 
plaintiff  was  not  aware  of  the  legel  effect  of  the  contract  of 
conditional  sale,  so  far  as  it  affected  the  ownership  of  the 
property,  until  he  had  taken  professional  advice  after  the 
fire.  It  was  held  that  the  policy  was  entirely  void.  Mitchell, 
C.  J.,  speaking  for  the  court,  said:  "It  is  conceded  that 
the  assured  was  not  the  sole,  absolute,  and  unconditional 
owner  of  the  soda-fountain,  and  apparatus  connected  there- 
with. It  follows,  as  a  matter  of  course,  that,  as  applied  to 
that  item  of  property,  the  policy  was  void.  Carpenter  v. 
German-American  Ins.  Co.  [1889],  52  Hun  249,  4  X.  Y. 
Supp.  925.  The  question  is,  can  it  be  upheld  as  respects 
the  other  separate  and  distinct  classes  of  property  ?  *  *  * 
We  fully  appreciate  the  unfortunate  situation  of  the  as- 
sured, but  courts  of  law  cannot  be  made  asylums  in  which 
every  person  who  has  made  a  mistake  can  take  refuge 
against  his  own  contract  deliberately  entered  into.  Where 
the  validity  of  the  insurance  is  made  to  depend  upon  the 
assured's  being  the  absolute  and  unconditional  owner  of 
the  true  title  of  the  property  insured,  a  failure  to  set  forth 
the  title  with  substantial  accuracy  renders  the  policy  void, 
not  only  as  to  the  property,  the  title  to  which  is  not  truly 
represented,  but  all  other  property  covered  by  the  same 
policy,  and  subject  to  the  same  risk.  This  is  so,  even 
though  the  owner  had  no  intention  to  deceive.'^  It  thus 
appears  that  we  have  a  case  in  our  own  reports  which  the 
principal  opinion  is  virtually  overruling. 

The  conclusion  of  the  majority  is  opposed  to  principle; 
it  is  out  of  accord  with  the  weight  of  authority,  and  it  in- 
volves a  disregard  of  the  doctrine  of  stare  decisis.  As  I 
have  attempted  to  point  out,  this  holding  cannot  be  main- 
tained if  the  court  looks  to  the  solemn  dispositive  agreement 
of  the  parties  in  determining  their  rights.  I  cannot  give 
my  sanction  to  a  decision  that  nullifies  the  most  important 
element  in  the  contract,  from  the  standpoint  of  the  com- 
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pany.  It  is  to  be  remembered  that  fire  losses  are  in  almost 
every  instance  paid  out  of  the  premiums  received,  and  not 
out  of  the  capital  of  the  company.  Careful  people,  who 
read  their  policies,  are  entitled  to  some  consideration,  and 
ought  not  to  have  tfieir  premiums  enhanced  by  the  fact  that 
essential  limitations  of  liability  put  into  insurance  policies 
are  disregarded  by  the  courts.  I  cannot  better  conclude 
this  portion  of  my  opinion  than  by  calling  attention  to  the 
following  language  of  Story,  J.,  in  Carpenter  v.  Provi- 
dence Washington  Ins.  Co.  (1842),  16  Pet  495,  10  L.  Ed. 
1044:  "The  public,  too,  have  an  interest  in  maintainint^ 
the  validity  of  these  clauses,  and  giving  them  full  effect 
and  operation.  They  have  a  tendency  to  keep  premiums 
down  to  the  lowest  rates,  and  to  uphold  institutions  of  this 
sort,  so  essential,  in  the  present  state  of  our  country,  for 
the  protection  of  the  vast  interests  embarked  in  manufac- 
tures, and  on  consignments  of  goods  in  warehouses.  If 
these  clauses  are  to  be  construed  with  a  close  and  scrutin- 
izing jealousy,  when  they  may  be  complied  with  in  all  cases, 
by  ordinary  good  faith  and  ordinary  diligence  on  the  part 
of  the  assured,  the  effect  will  be  to  discourage  the  establish- 
ment of  fire  insurance  companies,  or  to  restrict  their  opera- 
tions to  cases  where  the  parties  and  the  premises  are  within 
the  personal  observation  and  knowledge  of  the  under- 
writers. Such  a  course  would  necessarily  have  a  tendency 
to  enhance  premiums;  and  to  make  it  difiicult  to  obtain 
insurances  where  the  parties  live,  or  the  property  is  situate, 
at  a  distance  from  the  place  where  the  insurance  is  sought. 
But,  be  these  considerations  as  they  may,  we  see  no  reason 
why,  as  these  clauses  are  a  known  part  of  the  stipulations 
of  the  policy,  they  ought  not  to  receive  a  fair  and  reason- 
able interpretation  according  to  their  terms  and  obvious 
import.  The  insured  has  no  right  to  complain,  for  he 
assents  to  comply  with  all  the  stipulations  on  his  side,  in 
order  to  entitle  himself  to  the  benefit  of  the  contract,  which, 
upon  reason  or  principle,  he  has  no  right  to  ask  the  court 
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to  dispense  with  the  performance  of  his  own  part  of  the 
agreement,  and  yet  to  bind  the  other  party  to  obligations, 
which,  but  for  those  stipulations,  would  not  have  been 
entered  into." 

As  to  the  question  of  pleading,  I  am  of  opinion  that  the 
answer  of  appellant  was  good  without  an  averment  that  it 
had  tendered  a  return  of  the  premium.  The  holding  of  it 
after  knowledge  of  the  fact  that  the  risk  had  nev^er  attached 
would  at  most  operate  as  a  waiver,  and  matter  of  that  char- 
acter ought,  in  the  order  of  things,  to  come  from  the 
plaintiff.  It  appears  to  me  that  if  there  is  nothing  further 
in  the  case  than  a  failure  of  the  minds  of  the  parties  to 
meet,  the  case  is  one  for  a  return  of  the  premium.  New 
York  Life  Ins.  Co.  v.  Fletcher  (1886),  117  U.  S.  519,  6 
Sup.  Ct  837,  29  L.  Ed.  934;  Waller  v.  Northern  Assur. 
Co.  (1884),  64  Iowa  101,  19  N.  W.  865.  I  vote  for  a 
reversal. 

On  Petition  for  Rehearing. 

JoEDAN,  J. — ^Appellant  has  petitioned  for  a  rehearing 
and  supported  the  same  by  an  able  argument  on  the  part  of 

its  counsel.  We  have  examined  the  authorities 
19.     cited   by  coimsel   and   have   again  given   the   case 

careful  and  patient  consideration.  Upon  the  ques- 
tion here  involved  the  authorities  may  be  said  to  "fight 
on  both  sides.'*  Nevertheless,  they  are  not  so  overwhelm- 
ingly on  either  side  that  they  should  be  held,  as  seemingly 
insisted,  to  preclude  us  from  adopting  and  following  what 
we  believe  to  be  the  better  rule  and  the  one  which,  because 
of  its  fairness  and  reasonableness,  commends  itself  to  our 
approval.     It  is  admitted  that  our  holding  at  the  former 

hearing  upon  the  point  in  issue  is  sustained  by  the 
4.     supreme  courts  of  Nebraska,  Montana,  Washington, 

California,  and  "possibly  Kentucky,"  and  by  the 
decision  of  the  court  in  the  case  of  Manchester  Fire  Assur, 
Co.  V.  Ahrams  (1898),  89  Fed.  932,  32  C.  C.  A.  426,  but 
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this  concession  is  certainly  too  narrow,  for,  with  the  court* 
hereinbefore  mentioned  must  be  classed  or  included  the 
supreme  courts  of  Michigan,  Oregon,  Virginia,  Mississippi, 
Pennsylvania,  Missouri,  Alabama,  Wisconsin,  West  Vir- 
ginia, and  probably  New  York.  The  decisions  of  some  of 
the  latter  courts  directly  sustain  the  doctrine  in  question, 
while  others  may  at  least  be  said  indirectly  to  support  the 
principle.  To  the  cases  or  authorities  cited  and  relied  on 
by  this  court  in  its  original  opinion  herein,  we  may  add 
the  following:  Allesina  v.  London  Ins,  Co,  (1904),  45 
Ore.  441,  78  Pac.  392;  Union  Assur,  Soc,  v.  Nails 
(1903),  101  Va.  613,  44  S.  E.  896,  99  Am.  St.  923; 
Farmers,  etc.  Ins,  Co,  v.  Michel  (1904),  (Neb.),  100  X. 
W.  130;  Brunswick,  etc,  Co,  v.  Northern  Assur,  Co. 
(1905),  142  Mich.  29,  105  N.  W.  76;  1  Wood,  Insurance 
(2d  ed.),  §176;  3  Cooley,  Briefs  on  Insurance,  2630,  2631. 
In  the  appeal  of  Allesina  v.  London  Ins.  Co,,  supra,  the 
policy  there  involved,  when  issued,  contained  a  printed 
provision  that  it  should  be  void  "if  the  subject  of  the  in- 
surance be  personal  property,  and  be  or  become  encumbered 
by  a  chattel  mortgage."  This  policy  was  issued  upon  an 
oral  application,  the  agent  of  the  company  making  no  in- 
quiry of  the  insured  concerning  liens  or  encumbrances 
upon  the  property,  nor  were  there  any  statements  or  repre- 
sentations made  in  reference  thereto  by  the  insured,  and  he 
had  no  knowledge  that  such  information  was  material,  or 
that  the  policy  to  l)e  delivered  would  contain  any  provision 
in  reference  thereto,  or  that  if  the  company  knew  of  the 
mortgage  upon  the  property  it  would  decline  to  assume  the 
risk.  The  insured  paid  and  the  company  received  and 
accepted  the  premiums,  and  the  property  was  destroyed  by 
fire  during  the  life  of  the  policy.  The  court,  in  that  case, 
said :  "The  only  question  on  this  appeal  is  whether,  imder 
these  circumstances,  the  defendant  can  defeat  a  recovery 
on  the  ground  that  the  policy  issued  by  it  and  delivered  to 
the  plaintiff  and  for  which  he  paid  and  it  accepted  and  re- 
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tained  his  money  was  invalid  from  the  beginning  because  of 
the  mortgage  clause."  This  case,  under  the  facts,  may  be  said 
to  be  on  principle  on  "all  fours"  with  the  case  at  bar.  The 
policy  involved  in  that  appeal  was  sustained.  In  deciding 
the  case  the  court,  in  the  course  of  its  opinion,  said:  "A 
contract  of  insurance,  like  any  other  contract,  must,  of 
course,  be  given  force  and  effect  according  to  its  terms  as 
agreed  upon  by  the  parties,  but  provisions  in  the  printed 
forms,  inserted  for  the  benefit  of  the  insurer,  may  be  waived 
by  it  in  special  instances.  In  determining  whether  there 
has  been  such  a  waiver,  a  court  should  not  overlook  the  fact 
that  insurance  policies  are  prepared  by  the  company  for 
general  use,  without  reference  to  particular  cases,  and  con- 
tain divers  and  sundry  provisions  and  stipulations  con- 
cerning different  subjects.  The  contract  is  not  like  ordi- 
nary contracts  between  individuals,  wherein  every  clause 
and  stipulation  is  considered  and  agreed  upon  by  the 
parties  before  the  agreement  is  executed.  A  policy  of  in- 
surance IS  prepared  in  the  oflSce  of  the  company  and  be- 
comes binding  on  the  assured  because  it  is  delivered  to  and 
accepted  by  him.  In  accepting  it  he  has  a  right  to  assume 
that  the  company  does  not  intend  to  insist  upon  the 
printed  clause  therein  relating  to  encumbrances  on  the 
property  if  it  makes  no  inquiry  of  him  concerning  the 
matter,  and  he  has  made  no  statements  in  reference  thereto, 
and  has  not  been  advised  that  the  question  was  at  all 
material.  The  preparation  and  issuance  of  the  policy 
is  the  act  of  the  company,  and  if,  in  pursuance 
of  a  previous  agreement  to  insure,  it  issues  and 
delivers  a  policy  purporting  to  cover  loss  or  damage  by  fire, 
and  accepts  and  receives  the  money  of  the  insured,  without 
making  any  inquiry  of  him  as  to  encumbrances,  or  without 
advising  him  of  the  effect  on  his  contract  of  an  encum- 
brance, it  is  receiving  and  accepting  his  money  under  cir- 
cumstances but  little  short  of  false  pretenses,  if  the  contract 
is  void  from  the  beginning,  and  never  in  fact  had  any  force 
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or  validity,  because  of  a  provision  inserted  therein  by  it 
without  the  knowledge  of  the  assured,  rendering  it  void  if  the 
property  is  encumbered.  In  such  a  case  the  company  would 
not  only  wrongfully  receive  and  accept  the  money  of  the 
insured,  but  would  mislead  him  into  the  belief  that  his 
property  was  insured,  when  in  fact  it  was  not,  thus  deceiv- 
ing a  party  honestly  seeking  and  paying  for  insurance." 
In  1  Wood,  Insurance  (2d  ed.),  §176,  the  rule  is  stated 
as  follows :  "When  a  policy  is  issued  upon  a  verbal  appli- 
cation, without  any  representations  in  reference  thereto,  all 
information  relative  to  the  risk,  except  such  as  is  unusual 
and  extraordinary,  is  waived,  and  the  policy  is  valid,  even 
though  it  contain  a  clause  or  stipulation  that  ^the  insured 
covenants  that  the  representations  given  in  the  application 
for  this  insurance  contain  a  just,  full  and  true  exposition 
of  all  facts  and  circumstances  in  respect  to  the  condition, 
situation,  value  and  risk  of  the  property  insured,'  and, 
although  the  policy  professes  to  be  made  upon  the  faith  or 
representations  made  by  the  insured,  yet,  it  is  valid,  even 
though  no  representations  whatever  were  made  in  reference 
to  the  risk,  and  the  lack  thereof  is  not  a  matter  of  defense. 
The  insurer  cannot  charge  the  assured  with  laches,  induced 
by  its  own  conduct."  In  3  Cooley,  Briefs  on  Insurance, 
pp.  2630,  2631,  the  author  says:  "If  an  insurance  com- 
pany issues  a  policy  of  insurance  without  any  application, 
or  without  representations  in  regard  to  certain  facts,  the 
company  will  be  presumed  to  have  written  the  policy  on  its 
own  knowledge,  and  cannot  complain,  after  loss,  that  such 
facts  were  not  correctly  stated  in  the  policy  or  disclosed  by 
the  insured.  *  *  *  Analogous  to  the  rule  stated  is  an- 
other one  to  the  efTect  that  though  the  policy  by  its  terms 
requires  the  disclosure  of  all  material  facts,  yet  if  the  in- 
surer issues  it  on  an  oral  request  or  application,  and  makes 
no  inquiry  in  regard  to  matters  covered  by  certain  condi- 
tions in  the  policy — as,  for  instance,  encumbrances — ^it  will 
be  assumed  that  the  insurer  waives  knowledge  as  to  such 
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facts."  The  author  says,  however,  that  the  rule  stated  is 
not  supported  by  all  the  authorities,  but,  on  the  contrary,  it 
is  a  mooted  question  whether  an  insurer  waives  the  condi- 
tion in  a  policy  by  issuing  it  without  inquiry. 

While  it  is  true  that  the  quantum  of  appellees'  interest 
or  title  in  the  property  insured  was  not  a  fee  simple,  still 

they  had  an  insurable  interest  as  tenants  for  life, 
20.     and  that  is  the  only  interest  which  appellant  can  be 

said  to  have  insured,  and  the  value  of  the  property 
destroyed  by  fire,  when  tested  by  such  interest,  would  be 
the  measure  of  the  company's  liability.  We  cannot  dis- 
cover wherein  appellant  has  been  actually  prejudiced  by 
reason  of  the  fact  that  the  interest  of  appellees  in  the  prop- 
erty insured  was  not  that  of  a  fee  simple.  Possibly  it 
might  be  said  that  the  fact  that  appellees  were  not  the 
owners  in  fee  might  afford  a  temptation  or  inducement 
for  them  to  set  the  property  on  fire,  on  the  supposition  that 
they  would  receive  the  full  amount  for  which  it  was  in- 
sured, regardless  of  the  value  of  their  interest.  As  appel- 
lant company  did  not  in  any  manner  inquire  of  appellees 
in  respect  to  their  interest  in  or  title  to  the  property,  they 
certainly  had  no  reasons  for  presuming  when  they  paid  the 
price  of  the  insurance  and  received  the  policy  issued  to 
them  that  the  company  would  not  have  insuredJthe  property 
had  it  known  that  their  interest  in  the  building  insured 
and  in  the  premises  upon  which  it  was  located  was  that  of 
a  life  estate  instead  of  a  fee  simple.  Generally  speaking, 
it  may  be  asserted  that  it  is  not  the  custom  of  the  insurance 
company  to  place  the  policy  to  be  issued  by  it  before  the 
person  to  be  insured  prior  to  its  delivery  to  him,  but  the 
first  opportunity  afforded  him  for  an  examination  of  the 
many  printed  conditions  and  stipulations  therein  contained 
is  after  he  has  paid  the  premium  for  the  insurance  and  the 
policy  has  been  delivered.  It  ought  not  to  be  considered 
or  regarded  that  he  agreed  to  all  of  the  conditions  and 
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stipulations  in  the  policy  before  he  was  aware  or 
6.     had  knowledge  thereof,  especially  in  respect  to  such 

stipulation  or  condition  declaring  that  the  policy 
shall  be  void  if  his  interest  in  or  title  to  the  property 
insured  is  other  than  that  therein  stipulated  by  the  com- 
pany without  its  having  made  any  inquiry  of  him  relative 
to  his  interest  or  title  in  or  to  the  property  which  he  desired 
insured,  or  in  the  absence  of  any  representations  or  state- 
ments made  by  him  in  respect  to  his  interest  or  title. 

Appellant's  learned  counsel  contend  that  it  cannot  be 
asserted  that  it  waived  its  right  to  repudiate  the  liability 

upon  the  policy  unless  it  is  shown  it  had  knowledge 

21.  of  all  of  the  facts  constituting  the  waiver.     But  it 
certainly  had  knowledge  of  its  own  conduct  in  the 

matter,  and  a  waiver  may  be  manifest  by  conduct  as  well 
as  by  words.  Phenix  Ins.  Co.  v.  Tomlinson  (1890),  125 
Ind.  84,  9  L.  R.  A.  317,  21  Am.  St.  203. 

Possibly,  with  equal  force,  it  might  be  said  that  appel- 
lees ought  not  to  be  considered   as  having  consented   or 
agreed,  without  knowledge  thereof,  to  the  condition 

22.  or  stipulation  in  the  policy  which  avoided  the  in- 
surance, if  their  interest  or  title  to  the  property  was 

otherwise  than  that  of  a  fee  simple.  It  is  true  that  it  can 
with  plausibility  be  asserted  that  it  was  their  duty  to  read 
the  policy  issued  to  them,  but  suppose  they  did  read  it  after 
its  delivery  and  the  payment  by  them  of  the  premium  and 
then  discovered  the  provision  in  respect  to  a  forfeiture, 
they  were  not  then  in  a  position,  and  had  not  the  right,  to 
cancel  or  surrender  the  policy  and  recover  back  the  pre- 
mium which  they  had  paid ;  for  the  very  moment  the  risk 
actually  attached  they  could  not  thereafter  have  recovered 
back  the  premium.  Standley  v.  Northwestern,  etc.,  Ins. 
Co.  (1884),  95  Ind.  254;  Phenix  Ins.  Co.  v.  Tomlinson, 
supra. 

Suppose  they  had  made  a  demand  thereafter  of  appel- 
lant company  for  a  return  of  the  premium  paid,  the  latter 
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would  possibly  have  parried  the  demand  by  asserting  that 
its  right  under  the  circumstances  was  one  which  it  could 
at  its  option  waive,  therefore  it  would  retain  the  premium 
paid  by  appellees  and  await  results.  The  case  of  Oerman 
Mut  Ins,  Co.  V.  Niewedde  (1895),  11  Ind.  App.  624,  to 
which  we  referred  in  the  former  opinion,  presented  the 
question  of  a  waiver  of  the  breach  of  the  conditions  con- 
tained in  the  policy  therein  involved  by  reason  of  an  exist- 
ing mortgage  encumbrance  against  the  property.  That 
case,  upon  the  issue  of  waiver  as  herein  involved,  is  directly 
in  point,  and  supports  our  holding,  and  upon  the  question 
as  to  what  will  constitute  a  waiver  of  a  forfeiture  clause  in 
a  policy  the  case  has  not  been  overruled,  as  contended  by 
counsel,  by  any  of  the  later  decisions  of  the  Appellate 
Courf. 

In  Continental  Ins.  Co.  v.  Munns  (1889),  120  Ind.  30, 
5  L.  R.  A.  430,  this  court  held  that  the  neglect  of  the  party 

insured  to  make  known  facts  which  the  insurance 
4.     company  may  regard  as  material  to  the  risk  is  not 

a  breach  of  a  condition  in  the  policy  avoiding  it. 
The  court  in  that  case  asserted  that  the  insured  had  the 
right  to  assume  that  the  insurance  company  would  make  in- 
quiry concerning  all  facts,  except  such  as  it  is  supposed  to 
know,  or  which  it  regards  as  immaterial.  In  the  course 
of  the  opinion  in  that  appeal  this  court  said:  "An  appli- 
cant for  insurance  is  not  bound,  unless  inquired  of,  to  dis- 
close whether  or  not  the  property  insured  is  encumbered. 
As  the  public  records  usually  give  information  in  reference 
to  such  matters,  he  may  assume  that  the  insurer  knew  of 
any  existing  encumbrances,  or  deemed  it  immaterial 
whether  or  not  the  property  was  encumbered.*'  So,  in  this 
case,  possibly  appellees  may  have  assumed  that  appellant 
made  no  inquiries  of  them  in  respect  to  their  particular 
interest  in  the  property  in  question  because  it  had  ascer- 
tained from  the  public  records  of  what  that  interest  con- 

VoL.  167—45 
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sisted.  Much  stress  is  placed  by  counsel  for  appellant 
upon  the  fact  that  the  policy  in  this  case  is  what  is  denomi- 
nated a  ^'standard  policy/'  all  of  which  class  of  policies 
is  said  to  contain  the  sole-ownership  clause  or  stipulation. 
It  is  argued  that  by  the  use  of  these  policies  all  inquiries 
of  the  insured  to  disclose  the  extent  and  condition  of  his 
title  to  or  interest  in  the  property  has  been  rendered  un- 
necessary, and  is  so  held  by  the  courts ;  but  an  examination 
of  the  cases  which  we  have  cited  will  prove  the  contrary, 
for  at  least  in  many  of  them,  if  not  all,  the  policies  in- 
volved embrace  the  sole-ownership  clause  or  a  stipulation 
against  existing  encumbrances.  Nevertheless,  the  courts 
aflSrmed  that  notwithstanding  this  clause  or  stipulation, 
where  there  was  nothing  in  the  policy  requiring  the  insured 
to  disclose  the  character  or  condition  of  his  title  to  the 
property  or  the  extent  of  his  interest  therein,  and,  if  the 
insurance  company  had  failed  to  make  an  inquiry  in  rela- 
tion thereto,  and  issued  the  policy  without  any  representa- 
tions or  statements  made  by  the  insured  in  respect  to  the 
character  or  extent  of  his  interest  or  title,  the  company 
could  not  be  heard  to  complain  that  his  interest  was  less 
than  a  sole  ownership  or  was  encumbered  by  an  existing 
mortgage  lien.  The  case  of  Oeiss  v.  Franklin  Ins,  Co. 
(1890),  123  Ind.  172,  18  Am.  St.  324,  is  relied  upon  by 
appellant.  In  that  case,  however,  there  was  no  issue  raised 
or  tendered  of  a  waiver  upon  the  part  of  the  company  of 
the  condition  in  the  policy  that  it  should  be  void  "in  case 
the  assured  was  not  the  sole,  absolute,  and  unconditional 
owner  of  the  property.*'  Therefore  that  case  cannot  be 
said  to  lend  any  support  to  the  question  of  waiver  at  issue 
in  this  appeal.  It  may  probably  be  a  mooted  question  as 
to  whether  the  insured  in  that  case  had  any  insurable  in- 
terest in  the  soda-fountain,  the  title  of  which,  under  the 
agreement  between  him  and  the  seller,  was  to  remain  in 
the  latter  imtil  the  purchase  price  thereof  had  been  paid  in 
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full.  So  far,  however,  as  the  decision  in  that  case  can  he 
said  to  announce  or  support  a  principle  contrary  to  that 
which  we  assert  and  adhere  to  in  this  case,  it  is  expressly 
disapproved. 

We  are  satisfied  with  the  conclusion  which  we  have 
reached  in  this  case,  and  the  petition  for  rehearing  is  there- 
fore overruled.     All  concur  except  Gillett,  J. 


American  Express  Company  v.  The  State. 

[No.  20,565.    Filed  November  27,  1906.] 

Prom  Lawrence  Circuit  Court;  James  B.  Wilson,  Jud£^. 

Action  by  the  State  of  Indiana  against  the  American  Express 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed, 

Matson  &  Giles  and  Baker  &  Daniels^  for  appellant. 

Charles  W.  Miller,  Attorney-General,  Miller  &  Hadley  and 
Brooks  &  Brooks,  for  appellee. 

Monks,  J. — The  questions  presented  in  this  case  are  the  same 
as  those  involved  and  decided  in  Adams  Express  Co.  v.  State 
(1906),  ante,  428,  American  Express  Co.  v.  State  (1906),  ante, 
319,  American  Express  Co.  v.  Southern  Ind.  Express  Co.  (1906), 
ante,  292,  and  Adams  Express  Co.  v.  State  (1903),  161  Ind.  328, 
and  upon  the  authority  of  said  cases,  this  case  is  affirmed. 


Darby  et  al.  v.  Anderson. 

[No.  20,676.     Filed  May  29,  1906.     Rehearing  denied  December 

12,  1906.] 

From  Clinton  Circuit  Court;  Samuel  R.  Artman,  Special  Judge. 

Petition  by  Edward  L.  Darby  and  others,  against  which  John 
Anderson  defends.  From  a  judgment  for  defendant,  petitioners 
appeal.    Reversed. 

John  C.  Farber,  D.  S.  Holman  and  James  V.  Kent,  for  appel- 
lants. 

Asa  H.  Boulden  and  Martin  A.  Morrison,  for  appellee. 

Monks,  J. — The  questions  presented  by  the  record  in  this  cause 
are  the  same  as  those  in  Good  v.  Burk  (1906),  ante,  462,  and  on 
the  authority  of  that  case  the  judgment  in  this  case  is  reversed, 
with  instructions  to  sustain  appellants'  motion  to  dismiss  the 
appeal  and  return  the  papers  in  said  cause  to  the  board  of  com- 
missioners for  further  proceedings* 
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[Nan.— TlM  dteUon  JlbyM  ▼.  Shirk.  669.  678  (2).  indicates  that  the  initua  pmtf  of 
the  caae  ia  668.  that  the  pace  on  which  the  point  cited  is  focmd  is  673»  and  that  the 
point  cited  beffins  at  the  marsinal  indentation  numbered  2.] 


ABATEMENT- 

See  Pleading,  8. 

ABATEMENT  AND  BEYIYAL- 

Death  of  parties,  effect  of,  on  appeal,  see  Appeal  and  Error, 
82-84. 

Death  of  Party. — Substitution  of  Representatives. — Where  the 
circuit  court  has  obtained  jurisdiction  over  the  parties  to  an 
action,  the  death  of  one  of  them  does  not  defeat  the  court's 
jurisdiction,  but  the  proper  representative  may  be  substituted 
for  such  decedent  Hayes  v.  Shirk,  569»  573  (2). 

ACmON- 

See  Contracts;  Jurisdiction;  Torts. 

For  deprivation  of  lateral  support,  when  cause  for  accrues,  set 
Limitation  of  Actions;  Schmoe  v.  Cotton,  364,  371  (14). 

1.  Contracts. — Decedents*  Estates. — Executors  and  Adndniatror' 
tors. — An  action  to.  recover  a  personal  judgment  against  an 
executor  who  executed,  on  behalf  of  his  estate,  a  contract  to 
pay  certain  street  assessments  made  against  his  decedent's  real 
estote,  does  not  grow  "out  of  any  matter  connected  with  a 
decedent's  estate."  Hayes  v.  Shirk,  569,  572  (1). 

2.  Parties.  —  Reformation  of  Instruments.  —  Deeds.  —  Quieting 
Title. — Plaintiff,  by  joining  his  grantor  with  the  adjoining 
owner  as  a  codefendant,  may  have  reformation  of  his  deed  to 
cover  a  certain  tract  intended  to  be  included  in  such  deed,  and 
also  quiet  his  title  to  such  tract  as  against  such  adjoining 
owner.  Adam>s  v.  Betz,  161,  168  (4). 

3.  Causes  of.  —  Concealment.  —  Fraud.  —  Acts  constituting  a 
fraudulent  concealment  of  a  cause  of  action  may  precede,  be 
concurrent  with,  or  subsequent  to,  the  accruing  of  such  cause. 

Whitesell  v.  StrickM,  602,  620  (25). 

4.  Special  Judges.  —  Change  of  Venue.  —  Motion  to  Remand. — 
Waiver. — ^Where  a  special  judge  in  a  cause  was  appointed  in 
the  county  where  the  suit  was  brought,  and  defendant,  on  a 
change  of  venue  from  such  county,  closed  the  issues  in  such 
case,  he  thereby  waived  his  right  to  object  to  the  person  or  to 
the  regularity  of  the  appointment  of  such  special  judge,  and  a 
motion  to  remand  to  such  county  should  be  overruled. 

Whitesell  v.  Strickler,  602,  620  (26). 

ADMISSIONS- 

See  Evidence. 

AGENTS- 

See  Principal  and  Agent. 
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ALIENS- 

Residence  of,  see  TRIAL,  1;  DonaMaon  v.  State,  ex  reL,  553,  558 
(3). 

1.  Residence. — Presumptions. — The  propositions  that  (1)  a  man 
is  domiciled  where  found,  unless  snown  to  be  there  for  a  tem- 
porary purpose;  (2)  a  stronger  presumption  exists  that  a  man 
IS  domiciled  where  he  dies;  (3)  an  alien's  original  domicile  in- 
stantly reverts  upon  his  return  thereto,  and  (4)  the  original 
domicile  prevails  m  cases  of  doubt,  are  disputable  presumptions 
of  fact  only  and  not  of  law. 

Donaldson  v.  State,  ex  rel,,  553,  555  (1). 

ALTEBATI0N8- 

See  Bills  and  Notes. 

AMEITDIOBNTS- 

See  Pleading;  Statutes. 

Presumed  in  order  to  avoid  a  technical  variance,  see  Trial,  62; 
Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330,  344  (18). 

ANIMALS- 

Sufficiency  of  complaint  for  frightening  horses  by  obstructing 
highway,  see  Pleading,  33;  BaVtimxyre,  etc.,  R.  Co.  v.  Slaughter, 
330,  341  (12). 

Frightoiing  high-spirited  horses,' see  Negugence,  18;  Baltimore^ 
etc.,  R.  Co.  V.  Slaughter,  330,  342  (14). 

ANSWER- 

See  PUEIADING. 

APPEAL  AND  EBBOB- 

See  Pleading;  Trial. 

Affidavits  of  misconduct  of  counsel  cannot  be  considered  on  appeal, 

see  New  Trial,  1;  Hasper  v.  Weitcamp,  371,  373  (2). 
What  are  final  judgments,  see  Judgment,  5-7;  Terre  Haute,  etc., 

R.  Co.  V.  Indianapolis,  etc.,  Co.,  193. 
Habeas  corpus  cannot  perform  the  office  of  an  appeal,  see  Habeas 

Corpus,  2;  Ryan  v.  Rhodes,  121,  124  (3). 
Brief  must  set  out  evidence  overthrowing  an  alleged  incorrect 

answer  to  an  interrogatory,  see  Trial,  43;  City  of  Indianapolis 

V.  Keeley,  616,  523  (7). 
Only  the  issues  raised  before  the  board  of  commissioners  may  be 

litigated  on  appeal  therefrom,  see  Trial,  10;  Taylor  v.  Strayer, 

23,29  (7). 
!•     Affidavits. — BUI  of  Exceptions. — Affidavits  filed  in  the  trial 

court  in  opposition  to  the  appointment  of  a  certain  attorney  as 

special  judge,  which  are  not  contained  in  a  bill  of  exceptions, 

are  not  a  part  of  the  record  on  appeal. 

Juliana  v.  State,  421,  422  (1). 

2.  Answer. — Sustaining  Demurrer  to  Paragraph. — Facts  Prov- 
able Under  Another. — It  is  harmless  error  to  sustain  a  de- 
murrer to  a  paragraph  of  answer  whose  facts  are  provable 
under  another  paragraph. 

American  Express  Co.  v.  State,  428. 
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APPEAL  Am)  BBBOB— Continued. 

3.  Right  of,  in  Contempt — Statutes  Governing, — ^The  right  of 
appeal  in  cases  of  contempt,  except  where  a  fine  of  "$50  or 
more"  or  imprisonment  is  imposed  (§1023  Bums  1901,  §1011 
R.  S.  1881),  is  governed  by  the  general  statutes  concerning 
appeals.  McSwane  v.  Foreman,  171,  175  (3). 

4.  Interlocutory  Orders.  —^  Time  for  Appeal,  —  Statutes,  —  Con^ 
structix>n, — No  appeal  lies  from  an  interlocutory  order,  except 
by  special  statute;  and  such  statute  will  be  strictly  construed. 

Barney  v.  Elkhart  County  Trust  Co,,  505,  506  (1). 

5.  Interlocutory  Orders, — Time  for  Taking  Appeal. — Dismissal. 
— An  appeal,  perfected  June  21,  1905,  from  an  interlocutory 
order  entered  June  25,  1904,  is  too  late  and  will  be  dismissed. 

Terre  Haute,  etc,,  R,  Co,  v.  Indianapolis,  etc,,  Co.   193, 
199  (8). 

6.  Interlocutory  Orders, — Statutes  Governing  Appeals  from, — 
Appeals  taken  from  interlocutory  orders  are  governed  by  §658 
Bums  1905,  Acts  1905,  p.  490,  and  §§659,  660  Bums  1901,  §§647, 
648  R.  S.  1881,  and  not  by  the  statutes  providing  for  appeals 
from  final  judgment. 

Barney  v.  Elkhart  County  Trust  Co,,  505,  507  (2). 

7.  Perfecting, — Interlocutory  Orders, — An  appeal  from  an  inter- 
locutory order  granting  an  injunction  in  term  time  must  be 
perfected  within  such  term  by  the  filing  of  a  bond,  and  the 
filing  of  the  transcript  on  appeal,  so  as  to  give  the  Supreme 
Court  jurisdiction  over  the  interested  parties;  but  if  made  in 
vacation  such  steps  must  be  taken  during  such  vacation  or  the 
succeeding  term  of  the  trial  court. 

Barney  v.  Elkhart  County  Trust  Co.,  605,  508  (6). 

8.  Tinne'  Within  Which  Appeal  May  he  Taken, — How  Computed, 
— Where  a  statute  specifies  the  time  within  which  an  "appeal 
ma^  be  takoi,"  all  acts  necessary  to  ^ve  the  appellate  court 
jurisdiction  must  be  done  within  such  time. 

Barney  v.  Elkhart  County  Trust  Co,,  505,  507  (3). 

9.  Receivers,  —  Appointment,  —  Time  for  Appeal,  —  Statutes,  — 
Under  §1245  Bums  1901,  §1231  R.  S.  1881,  providing:  that  ap- 
peals may  be  taken  from  orders  appointing  or  refusing  to  ap- 
point receivers,  within  ten  days  thereafter,  such  appeals  must 
be  perfected  within  such  ten  days. 

Barney  v.  Elkhart  County  Trust  Co,,  505,  507  (4). 

10.  Boards  of  Commissioners, — Interurban  Railroads, — Elections, 
— Expiration  of  Time  Fixed  for, — Effect, — An  appeal  to  the 
Supreme  Court  from  an  order  fixing  a  day  for  an  interurban 
railroad  subsidy  election,  will  not  be  dismissed  because  the  case 
on  appeal  could  not  be  heard  until  after  the  expiration  of  the 
day  fixed  for  such  election,  the  duty  of  the  board  of  commis- 
sioners on  a  remanding  of  the  cause  being  to  fix  another  day 
for  such  election.  Good  v.  Burk,  462,  466  (7). 

11.  Final  Judgment, — Boards  of  Commissioners, — Appeals,  under 
§7859  Burns  1901,  §5772  R.  S.  1881,  can  only  be  taken  from 
final  judgments  rendered  by  the  boards  of  commissioners. 

Good  V.  Burk,  462,  467  (9). 

12.  Time  for  Taking.  —  Judgment,  —  New  Trial— -Where  final 
judgment  was  rendered  April  1,  and  a  new  trial  was  doiied 
May  17,  appellant  has  one  year  from  the  latter  date  within 
which  to  perfect  his  appeal.         Polk  v.  Johnson,  648,  652  (4). 
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13.  Perfecting.  —  Time  for.  —  Parties.  —  Death.  —  Substitution 
of  Representatives. — Decedents*  Estates. — Where  a  defendant, 
in  an  action  upon  contract,  dies  after  service,  and  his  repre- 
sentative is  substituted  for  him,  an  appeal  taken  from  the  judf:- 
ment  roidered  is  governed  by  the  civil  code,  giving  one  year  in 
which  to  perfect  same,  and  not  by  the  special  provisions  govern- 
ing, appeals  growing  out  of  matters  connected  with  decedents' 
estates.  Hayes  v.  Shirk,  569,  573  (3). 

14.  Perfecting  Appeal. — What  Constitutes. — Filing  an  appeal 
bond  and  obtaining  an  order  from  the  trial  court  granting  an 
appeal  from  an  appealable  interlocutory  order  does  not  consti- 
tute the  taking  of  an  appeal. 

Barney  v.  Elkhart  County  Trust  Co.,  505,  608  (5). 

15.  Interlocutory  Judgments. — Dismissal. — Constitutional  Law. 
— The  Supreme  Court  will  not  decide  a  question  of  constitu- 
tional law  involved  in  an  appeal  taken  from  an  interlocutory 
judgmoit  of  the  board  of  commissioners,  there  being  no  right 
of  appeal  in  such  a  case.  Good  v.  Burk,  462,  468  (11). 

16.  Purpose. — Assignment  of  Errors. — The  purpose  of  an  appeal 
is  to  present  to  the  appellate  court  for  review  the  precise  ques- 
tions ruled  on  by  the  trial  court,  the  assignment  of  errors  being 
the  complaint  on  appeal.  Whitesell  v.  Strickler,  602, 608  (4) . 

17.  Instructions. — Independent  Assignments. — Error  in  the  giv- 
ing of  instructions  cannot  be  assigned  indepoidently  on  appeal. 

Wurfel  V.  State,  191,  192  (1). 

18.  Bill  of  Exceptions. — Record. — Evidence. — Sufficiency. — ^Where 
the  evidence  has  not  been  made  a  part  of  the  record  on  appeal, 
the  Supreme  Court  cannot  pass  upon  the  sufficiency  thereof. 

Trombley  v.  State,  231,  232  (1). 

19.  Instructions. — Bill  of  Exceptions. — ^Instructions  saved  by  a 
special  bill  of  exceptions  duly  signed  and  filed  by  the  trial  judge 
and  showing  the  proper  exceptions  taken,  are  a  part  of  the 
record.  Beery  v.  Driver,  127,  129  (1). 

20.  Bill  of  Exceptions. — Argument  of  Counsel. — Misconduct. — 
How  Brought  Into  Record. — The  motion  based  upon  alleged  mis- 
conduct in  the  argument  of  counsel,  the  action  of  the  court 
thereon  and  the  exception  thereto,  may  be  brought  into  the 
record  by  a  bill  of  exceptions  or  possibly  by  an  order-book  entry 
by  virtue  of  the  act  of  1903  (Acts  1903,  p.  338,  §2,  §641b  Bums 
1905).  Hasper  v.  Weitcamp,  371,  374  (4). 

21.  Original  Bill  of  Exceptions. — Precipe. — Criminal  Law. — The 
original  bill  of  exceptions  in  a  criminal  case  is  not  a  part  of  the 
record  on  appeal,  where  the  precipe  calls  only  for  a  transcript 
thereof.  State  v.  Thomson,  96,  97  (1). 

22.  Bill  of  Exceptions. — Original. — Transcript. — Precipe. — Stat- 
utes.—The  act  of  1903  (Acts  1903,  p.  338,  §7),  providing  that 
the  clerk  may  certify  the  original  bill  of  exceptions  instead  of 
a  transcript,  though  the  precipe  calls  for  a  transcript,  does  not 
apply  to  criminal  cases.  State  v.  Thomson,  96,  97  (2). 

23.  Bill  of  Exceptions. — Original. — Transcript. — Precipe. — Stat- 
utes.—The  act  of  1905  (Acts  1905,  pp.  584,  648,  §289),  provid- 
ing that  in  appeals  in  criminal  cases  the  original  bill  of  excep- 
tions may  be  included  in  a  transcript,  instead  of  a  transcript 
thereof,  as  reauested  by  the  precipe,  does  not  apply  to  a  cause 
commenced  before  the  taking  effect  of  such  act. 

State  V.  Thomson,  96,  98  (3). 
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24.  Motion  to  Dismiss. — Whether  in  Record  without  BiU  of  Ex" 
ceptions. — Statute. — A  motion  to  dismiss  an  appeal  from  the 
board  of  commissioners^  the  ruling  thereon  and  exception  thereto 
are  in  the  record  by  virtue  of  §641c  Bums  1905,  Acts  1903»  p. 
338,  §3,  without  a  bill  of  exceptions. 

Good  V.  Burk,  462,  467  (8). 

25.  Record. — What  Are  Parts  of. — Statutes. — Under  §641c  Sums 
1905,  Acts  1903,  p.  338,  §3,  the  supplemental  complaint,  the 
action  of  the  court  in  permitting  its  filing,  and  the  objection 
and  exception,  are  parts  of  the  record  without  a  bill  of  excep- 
tions. Schmoe  v.  Cotton,  364,  368  (5). 

26.  Precipe. — Where  a  precipe  for  a  transcript  calls  for  the  en- 
tries on  certain  pages  of  the  order-book,  one  of  which  is  the 

•  final  judgment,  such  judgment  is  a  proper  part  of  the  tran- 
script on  appeal,  though  not  called  for  in  terms. 

Hayes  y.  Shirk,  569,  574  (4). 

27.  Transcript. — Precipe. — Presumptions. — ^Where  a  precipe  for 
a  transcript  calls  for  the  entries  on  certain  pages  of  the  order- 
book,  and  the  clerk  embodies  the  final  judgment  in  said  cause 
in  the  transcript,  the  presumption  is  that  such  judgment  was 
entered  upon  some  of  such  pages. 

Hayes  v.  Shirk,  569,  574  (6). 

28.  Transcript.  —  Paragraphs  of  Complaint.  —  Erroneous  Mar^ 
ginal  Notes. — Where  the  transcript  correctly  contained  the 
questioned  paragraphs  of  complaint,  marginal  notes  on  the 
transcript  denominating  them  ''amended''  paragraphs  do  not 
affect  the  consideration  thereof,  such  notes  being  no  part  of 
the  record.  Hayes  v.  Shirk,  569,  575  (6). 

29.  Transcript. — Precipe. — Statutes. — Construction. — The  act  of 
1903  (Acts  1903,  jp.  338,  §7,  §641^  Bums  1905),  prescribing 
rules  concerning  civil  procedure,  will  be  liberally  construed. 

Hayes  v.  Shirk,  569,  575  (7). 

30.  Precipe. — Oral. — Presumptions. — ^Where  a  transcript,  without 
a  written  precipe  therefor,  is  filed  on  appeal,  the  presumption  is 
that  appellants  orally  requested  the  same,  an  oral  request  being 
legally  sufficient.  Price  v.  Huddleston,  536,  537  (1). 

31.  Transcript. — Precipe. — Failure  to  Include  Parts  Called  for. 
— Dismissal. — That  the  transcript  on  appeal  does  not  contain 
copies  of  all  of  the  records  and  papers  called  for  by  the  precipe, 
is  not  a  ground  for  dismissal  of  the  appeal. 

Price  V.  Huddleston,  536,  538  (2) . 

32.  Transcript. — Omissions. — Precipe. — Certiorari. — Where  parts 
of  the  record  below,  specified  in  the  precipe,  are  omitted  from 
the  transcript;  or  where  parts  are  omitted  which  are  necessary 
to  appellee's  cross-assignment  of  errors,  or  in  showing  that  ap- 
pellant's assi^ment  is  harmless,  the  same  may  be  supplied  by 
a  writ  of  certiorari.  Price  v.  Huddleston,  536,  538  (3). 

33.  Transcript.  —  Omissions.  —  Where  the  transcript  contains 
enough  of  the  record  to  present  the  questions  raised  on  appeal, 
alleged  omissions  of  other  parts  called  for  are  harmless. 

Price  V.  Huddleston,  536,  539  (4). 

34.  Briefs. — Whether  Questioned  Complaint  Should  be  Inserted 
in  Full. — Only  those  parts  of  a  questioned  complaint  which 
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fully  present  the  precise  point  at  issue  should  be  set  out  in  the 
briefs  on  appeal,  the  only  purpose  being  to  present  the  precise 
question  to  tne  judges  who  do  not  have  the  record. 

Hayes  v.  Shirk,  669,  675  (8) . 

35.  Briefs, — Statement  of  Complaint — ^Where  the  allegations  of 
a  questioned  complaint  are  substantially  set  out  in  the  brief, 
the  sufficiency  of  such  complaint  will  be  considered. 

Hayes  v.  Shirk,  569,  676  (9). 

36.  Briefs, — It  is  not  necessary  for  appellant  in  his  brief  to  set 
out  causes  in  his  motion  for  a  new  trial  which  are  abandoned. 

Pomeroy  v.  TFtmer,  440,  449  (6). 

37.  Briefs, — References  to  Transcript, — Contentions  as  to  the 
improper  rulings  of  the  trial -court  in  admitting  evidence  may 
not  be  considered,  where  the  briefs  fail  to  point  out  the  pages 
and  lines  of  the  transcript  where  the  same  may  be  found. 

Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,  504  (20). 
Cleveland,  etc.,  R.  to.  v.  Hayes,  464,  468  (7). 

38.  Briefs. — Indictment, — Where  appellant  fails  to  point  out,  in 
his  brief  or  oral  argument,  any  specific  defect  in  an  indictment, 
and  the  court  fails  to  detect  any,  such  indictment  will  be  held 
good.  Sherrick  v.  State,  345,  362  (6). 

39.  Supreme  Court  Rules, — Briefs. — A  failure  by  appellant  to 
prepare  his  transcript  as  prescribed  b^  rule  3  of  the  Supreme 
Court,  and  to  prepare  his  orief  accordme  to  rule  22,  especially 
after  objection  has  been  made  because  thereof,  is  fatal  to  any 
questions  sought  to  be  presented  by  such  appeal. 

Tisdale  v.  State,  83,  84  (1). 

40.  Supreme  Court  Rules. — Briefs. — Appellant's  brief  will  not  be 
disregarded  where  a  good-faith  attempt  has  been  made  to 
comply  with  the  Supreme  Court  rules  and  enough  of  the  record 
has  oeen  set  out  to  present  the  questions  raised. 

Houmrd  v.  Adkins,  184,  186  (1). 
Huber  Mfg.  Co.  v.  Wagner,  98,  99  (1). 
Ellison  v.  Ganiard,  471,  481  (1). 

41.  Briefs, — Arrangement. — ^Where  the  motion  for  a  new  trial 
and  the  instructions  complained  of  are  set  out  in  a  convenioit 
place  in  the  brief  and  an  honest  effort  is  shown  to  comply  with 
the  Supreme  Court  rules,  such  brief  will  be  held  sufficient. 

Pomeroy  v.  Wimer,  440,  460  (7). 

42.  Briefs. — Striking  from  Files. — Unprofessional  Language, — 
Briefs  containing  unprofessional  language  will  be  stricken  from 
the  files.  Shirk  v.  Hupp,  509,  515  (9). 

43.  Briefs.  —  Omissions  by  Appellant.  —  Supply  by  Appellee. — 
Where  the  necessary  parts  of  the  record  to  present  the  errors 
assigned  are  not  set  out  in  the  appellant's  brief,  but  the  appel- 
lee's brief  supplies  same,  such  errors  will  be  considered. 

Adams  v.  Betz,  161,.  164  (1). 

44.  Briefs. — Alleged  errors  not  discussed  in  appellants'  brief  on 
appeal  are  waived. 

Indianapolis,  etc.,  Traction  Co.  v.  Kidd,  402,  413  (16). 
Trombley  v.  State,  231,  232  (2). 
Hasper  v.  Weitcamp,  371,  373  (1). 

45.  Briefs, — Alleged  errors  on  appeal,  not  mentioned  by  appel- 
lant in  his  statement  of  "points''  in  his  brief,  are  waived  and 
cannot  be  raised  afterwards.       Schmoe  v.  Cotton,  364,  366  (1). 


Digitized  by 


Google 


714  INDEX. 


APPEAL  AND  EBBOB— Continued. 

46.  Briefs. — Evidence, — Failure  of  appellant  to  set  out  in  its 
brief  on  appeal  the  evidence  or  a  condensed  recital  thereof 
waives  any  question  thereon. 

City  of  Richmond  v.  Lincoln,  468,  471  (3). 

47.  Supreme  Court  Rules. — Failure  to  comply  with  Supreme 
Court  rule  22  is  fatal  to  the  consideration  of  the  alleged  error. 

Todd  V.  Croii,  48,  67  (10). 

48.  Contempt, — Indirect, — Examination  of  Parties. — Refusal. — 
Striking  Out  Complaint. — Exceptions. — An  exception  to  the 
"opinion  and  judgment  of  the  court,"  assigned  as  error  on  ap- 
peal, in  a  case  of  indirect  contempt,  wherein  the  court  struck 
out  plaintiff's  complaint  under  §521  Bums  1901,  §513  R.  S. 
1881,  for  his  refusal  to  be  examined  as  a  witness  before  trial, 
properly  presents  the  question  of  the  correctness  of  the  court's 
ruling  below.  McSwane  v.  Foreman,  171,  176  (5). 

49.  Dismissal, — Affirmance, — Discretion  of  Court, — Where  the 
year  within  which  an  appeal  may  be  taken  has  not  expired,  and 
appellant  has  failed  to  comply  with  the  court  rules  in  presents 
ing  his  case  on  appeal,  the  Supreme  Court  may,  in  its  discre- 
tion, dismiss  the  appeal  instead  of  affirming  the  judgment. 

Tisdale  v.  State,  83,  85  (2). 

50.  Complaint.  —  Exhibits, — Estoppel. — Wills. — Contest. — ^Where 
the  contestant  of  a  probated  will  is  required,  by  an  order  of  the 
court  entered  upon  the  contestees'  motion,  to  make  an  exhibit 
of  a  former  testator's  will,  they  are  estopped  on  appeal  from 
maintaining  that  such  will  is  not  a  part  of  the  complaint. 

Heaston  v.  Krieg,  101,  107  (1). 

51.  Several  Demurrer. — Single  Exception. — Several  Assignments. 
— Where  a  several  'demurrer  was  filed  and  overruled  to  a  com- 
plaint in  three  paragraphs  "to  which  ruling  of  the  court  the 
defendant  excepted,"  such  exception  relates  to  each  paragrraph 
and  properly  questions  the  sufficiency  of  each,  whitesell  v. 
Strickler,  ante,  602,  followed. 

City  of  Decatur  v.  McKean,  249,  253  (1). 

52.  Exceptions. — When  Several, — An  entry  showing  that  the 
"court  overrules  the  separate  demurrer  by  each  of  the  defend- 
ants to  the  amended  complaint,  ♦  *  *  to  which  ruling  of 
the  court  the  defendants  except,"  which  entry  was  made  pur- 
suant to  a  ruling  upon  a  demurrer  in  form:  the  defendants 
"each  separately  and  severally  demurs  to  plaintiff 's  complaint," 
etc.,  shows  a  several  and  not  a  joint  exception  by  the  defend- 
ants. Noonan  v.  Bell,  159  Ind.  329,  and  Southern  Ind.  R.  Co. 
V.  Harrell,  161  Ind.  689,  overruled. 

Whitesell  v.  Strickler,  602,  606  (1). 

53.  Exceptions, — Assignment  of  Errors. — Several  assignments  of 
errors  on  appeal  present  no  questions  where  founded  on  a  joint 
exception;  and  joint  assignments  present  no  questions  where 
founded  on  several  exceptions. 

Whitesell  v.  Strickler,  602,  609  (5). 

54.  Judgment. — Complaint. — Paragraphs. — One  Insufficient — ^A 
judgment  resting  upon  a  complaint  in  three  paragrapphs,  one 
of  which  is  insufficient  and  to  which  a  demurrer  was  overruled, 
will  be  reversed  where  it  does  not  affirmatively  appear  that 
such  judgment  rests  upon  the  good  paragraphs. 

City  of  Decatur  v.  McKean,  249,  260  (10). 
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55.  Decisions,  —  Judgment.  —  Binding  Force, — Election  Commis- 
sioners,— Substantive  Law, — Procedure. — Appellees,  the  county 
board  of  election  commissioners,  are  bound  oy  the  substantive 
law  pronounced  in  the  decision,  on  appeal,  of  a  cause  to  which 
they  were  parties,  though  the  judgment  of  the  lower  court  in 
their  favor  was  affirmed,  such  affirmance  being  occasioned  by  a 
mere  matter  of  procedure. 

State,  ex  rel,,  v.  Board,  etc,  276,  289  (14). 

56.  Judgment  Appealed  From, — Legal  Effect, — An  order  or  judg- 
ment which  is  vacated  by  an  appeal  is,  in  legal  effect,  no  order 
or  judgment.  Taylor  v.  Strayer,  23,  29  (6). 

57.  Jurisdiction,  —  Judgment,  —  Superior  Court,  —  Reversal,  — 
Where  the  superior  court  entered  a  decree  on  the  merits  for 
defendant  in  an  equity  case  appealed  from  a  city  court  having 
no  jurisdiction  over  the  subject-matter,  the  Supreme  Court  will 
remand  said  cause  with  an  order  to  vacate  such  judgment  and 
dismiss  the  suit. 

Steinmetz  v.  G,  H.  Hammond  Co,,  153,  159  (9). 

58.  Final  Judgment, — Remanding  Case  to  Board, — An  order  of 
the  circuit  court  sustaining  a  motion  to  remand  a  case  back  to 
the  board  of  commissioners  because  the  cause  had  been  decided 
by  two  only  of  such  commissioners,  one  of  whom  was  a  party 
thereto,  is  final,  and  an  appeal  lies  therefrom. 

Carr  v.  Duhme,  76,  79  (2). 

59.  Interlocutory  Orders, — Eminent  Domain, — Interurban  Rail- 
roads,— Railroads, — Crossings, — Section  5464a  Bums  1905,  Acts 
1903,  p.  125,  §1,  ^ving  a  right  of  appeal  from  an  order  fixing 
the  point  of  crossing  of  a  steam  railroad  by  an  interurban  rail- 
road ''in  the  same  manner  and  under  the  same  conditions  and 
restrictions  as  provided  by  law  in  civil  cases,"  does  not  suspend 
further  proceedings  in  the  court  below;  and  an  appeal  from 
such  order  is  governed  by  §659  Bums  1901,  §647  K.  S.  1881, 
providing  for  appeals  to  the  Supreme  Court  from  interlocutory 
orders. 

Terre  Haute,  etc,  R,  Co,  v.  Indianapolis,  etc,  Co,,  193, 
196  (3). 

60.  Final  Judgments, — What  Are, — Interurban  Railroads, — Sub- 
sidies,— Elections, — Final  judgment  by  the  board  of  commis- 
sioners, in  case  of  action  favorable  to  petitioners  for  an  inter- 
urban railroad  subsidy,  is  rendered  only  after  an  election,  and 
consists  in  the  granting  of  the  prayer  of  the  petition  and  the 
levying  of  the  tax  to  pay  such  subsidy. 

Good  V.  Burk,  462,  468  (10). 

61.  Pleading, — Complaint, — Law  of  the  Case, — A  reversal  of  a 
judgment  sustaining  a  demurrer  to  a  complaint  necessarily 
settles  plaintiff's  right  to  judgment  upon  proof  of  the  allega- 
tions of  such  complaint.. 

State,  ex  rel,  v.  Board,  etc,  276,  288  (12). 

62.  Revision  of  Judgments, — Power  of  Supreme  Court, — The 
general  authority  of  the  Supreme  Court  to  review  the  judg- 
ments of  lower  courts  necessarily  includes  the  right  to  admin- 
ister justice  regardless  of  technicalities  and  arbitrary  rules. 

Aiken  v.  City  of  Columbus,  139,  151  (15). 

63.  Decisions, — Right  to  Annex  Conditions, — The  Supreme  Court 
has  the  right,  in  order  to  administer  justice,  to  mould  its  de- 
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cisions  so  that  proper  amendments  may  be  made  or  pleadings 
be  filed  below,  and  the  merits  of  the  case  determined. 

Aiken  v.  City  of  Columbus,  139,  162  (16). 

64.  Defective  Complaint. — Negligence, — Limitation  of  Actions. — 
Affirmance, — A  judgment  for  defoidant  on  demurrer  to  a  com- 
plaint, technically  bad,  will  be  affirmed,  where  the  statute  of 
limitations  has  not  barred  a  new  action  for  the  same  cause. 

Aiken  y.  City  of  Columbus,  139,  152  (17). 

65.  Jurisdiction. — Raising  Question  for  First  Time  in  Supreme 
Court. — An  objection  for  want  of  jurisdiction  may  be  raised  for 
the  first  time  m  the  Supreme  Court. 

Steinmetz  v.  G.  H.  Hammond  Co.,  153,  159  (8). 

66.  Parties. — Jurisdiction. — Suggestion  of  Want  of. — ^Where  the 
parties  to  the  action  below  are  not  made  parties  on  appeal,  the 

.  Supreme  Court  has  no  jurisdiction;  and  the  suggestion  of  a 
want  of  jurisdiction  requires  a  consideration  of  such  question. 

Carr  v.  Duhme,  76,  78  (1). 

67.  Jurisdiction. — A  motion  to  dismiss  an  appeal  for  want  of 
jurisdiction  requires  the  initial  consideration  of  the  court. 

Polk  V.  Johnson,  548,  551  (1). 

68.  Assignment  of  Errors. — Parties. — Jurisdiction. — Waiver. — 
Where  a  defendant  in  a  representative  capacity  below  is  made 
an  appellee,  on  appeal,  in  his  personal  capacity,  but  his  attor- 
neys accepted  service  of  notice  of  the  appeal  and  filed  a  brief 
on  the  merits,  he  waived  his  right  to  object  to  the  jurisdiction 
of  his  person  on  appeal.  Foley  v.  O'Donaghue,  134, 135  (1). 

69.  Record. — Motion  for  New  Trial. — Bill  of  Exceptions. — A  mo- 
tion for  a  new  trial,  contained  only  in  the  bill  of  exceptions  in 
the  transcript  on  appeal,  is  not  a  part  of  the  record;  and  error 
assigned  on  the  overruling  of  same  cannot  be  considered. 

Wurfel  V.  State,  160. 

Wurfel  V.  State,  191,  192  (2). 

71.  Reversal. — When  New  Trial  Ordered. — Where  justice  re- 
quires, a  new  trial  will  be  ordered,  though  appellant  may  be 
technically  entitled  to  jud^ent  on  the  special  nndings. 

Semis  Indianapolis  Bag  Co.  v.  Krentler,  653,  659  (6). 
Donaldson  v.  State,  ex  reL,  553,  558  (5). 
Farmers,  etc.,  Ins.  Assn.  v.  Stewart,  544,  548  (8). 

72.  New  Trial— "Findings."-^Words  and  Phrases.-— The  use  of 
the  word  "findings"  instead  of  "decision"  in  the  motion  for  a 
new  trial  is  a  sufficient  compliance  with  subd.  6,  §568  Bums 
1901,  §559  R.  S.  1881,  providing  reasons  for  which  new  trials 
may  be  granted.  Ellison  v.  Ganiard,  471,  481  (2). 

73.  New  Trial.— Instructions. — Joint  Assignment.-^Where  three 
instructions  are  jointly  assigned  as  a  reason  for  a  new  trial, 
error  cannot  on  appeal  be  predicated  upon  one  of  them  only. 

Cleveland,  etc.,  R.  Co.  v.  Hayes,  454,  460  (10). 

74.  New  Trial. — Evidence. — Sufficiency. — How  Considered. — ^In 
passing  upon  the  sufficiency  of  the  evidence  on  appeal  only  the 
theory  most  favorable  to  the  successful  party  will  be  considered. 

Cleveland,  etc.,  R.  Co.  v.  Hayes,  454,  460  (11). 
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APPBAIi  AND  EBBOB-Oontinued. 

75.  Railroads,  —  Interlocking  Devices,  —  Statutes.  —  An  appeal 
from  a  decision  in  a  suit  to  revise  and  review  the  action  of  the 
railroad  commission,  brought  under  the  act  of  1905  (Acts  1905, 
p.  83,  §6,  §5405f  Bums  1905),  if  such  a  suit^can  be  main- 
tained, lies  to  the  Appellate  Court  and  not  to  the  Supreme 
Court. 

Grand  Trunk,  etc,  R.  Co,  v.  Railroad  Com,,   etc,  261, 
262  (1). 

76.  Rehearing,— ^ New  Questions,  —  Parties,  on  appeal,  cannot 
raise  new  questions  on  a  petition  for  a  rehearing. 

Pomeroy  v.  Wimer,  440,  449  (5). 

77.  Transfer, — New  Questions, — How  Presented, — In  a  petition 
to  transfer  a  cause  from  the  Appellate  to  the  Supreme  Court 
on  the  ground  that  a  new  question  of  law  was  mvolved  and 
decided  erroneously,  the  Supreme  Court  will  not  search  the 
record  to  ascertain  such  new  questions,  buf  will  look  only  to  the 
decision  of  the  Appellate  Court  for  tne  facts  and  the  applica- 
tion of  the  law  thereto. 

Grand  Rapids,  etc,  R,  Co.  v.  Railroad  Com,,  etc,  214, 
216  (1). 

78.  Transfer, — Railroads, — Interlocking  Devices, — The  decision 
of  the  Appellate  Court  that  no  appeal  lies  to  such  court,  under 
the  act  of  1905  (Acts  1905^  p.  83,  §6) ,  from  an  order  of  the 
railroad  commission  in  relation  to  interlocking  devices  at  a  rail- 
road crossing  as  provided  by  the  act  of  1897  (Acts  1897,  p. 
237),  is  correct. 

Grand  Rapids,  etc,  R.  Co,  v.  Railroad  Com,,  etc,  214, 
216  (2). 

79.  Appellate  Court, — Constitutional  Law, — Transfer, — Railroad 
Commission, — No  appeal  lies  to  the  Supreme  Court  from  any 
order  of  the  railroad  commission. 

Grand  Rapids,  etc,  R,  Co,  v.  Railroad  Com,,  etc,  214, 

216  (3). 

80.  Transfer, — Want  of  Jurisdiction, — ^An  appeal  taken  from  an 
order  of  the  railroad  commission  to  the  Appellate  Court,  where 
no  appeal  lies  to  either  the  Appellate  or  Supreme  Courts,  will 
not  be  transferred  to  the  Supreme  Court. 

Grand  Rapids,  etc,  R,  Co,  v.  Railroad  Com,,  etc,   214, 

217  (4). 

81.  Transfer,— Jurisdiction, — Where  an  appeal  is  taken  to  the 
Supreme  Court  and  jurisdiction  is  in  the  Appellate  Court,  such 
appeal  will  be  transferred  to  the  Appellate  Court. 

Grand   Trunk,   etc,  R,   Co,  v.  Railroad  Com,,   etc,   261, 
262   (2). 

82.  Parties. — Devisees, — Abatement  and  Revival. — Where  a  party 
to  a  proceeding  for  the  establishment  of  a  drain  dies  after  judg- 
ment but  before  appeal,  her  devisees  or  heirs  must  be  made 
parties  to  the  assignment  of  errors  on  appeal. 

Laporte  Land  Co,  v.  Morrison,  73,  74  (1). 

83.  Parties, — Abatement  and  Revival, — Executors  and  Adminis- 
trators,---Judgment.— Costs, — The  executor  of  the  estate  of  a 
testate  party  to  a  ditch  proceeding,  in  whose  favor  a  judgment 
for  costs  had  been  rendered,  is  a  proper  party,  together  with 
the  devisees,  to  the  assignment  of  errors  in  such  cause  on  ap- 
peal, the  party  havine  died  after  judgment  and  before  appeal. 

Laporte  Land  Co,  v.  Morrison,  73,  75  (2). 
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APPEAL  AND  EBBOB-Continued. 

84.  Parties, — Death. — Jurisdiction, — The  Supreme  Court  has  no 
jurisdiction  of  a  cause  on  appeal  where  a  party  to  the  judgment 
below  died  before  such  appeal  was  taken,  and  her  proper  repre- 
sentatives were  not  made  parties  to  the  assignment  of  errors. 

Laporte  Land  Co,  v.  Morrison,  73,  76  (3). 

85.  Vacation. — Parties. — Dismissal. — Where  all  of  the  parties  to 
the  judgment  below  are  not  made  parties  on  a  vacation  appeal, 
the  Supreme  Court  has  no  jurisdiction,  and  the  appeal  will  be 
dismissed.  Laporte  Land  Co.  v.  Morrison,  73,  76  (4). 

86.  Parties. — Receivers. — Oumers. — The  owner,  from  whose  pos- 
session his  propert>r  is  taken  by  a  receiver  duly  appointed  by 
the  court,  has  a  right  of  appeal  from  an  order  making  an 
allowance  from  the  proceeds  of  such  property  for  the  services 
of  such  receiver.  Polk  v.  Johnson,  548,  551  (2). 

87.  Parties. — Vacation  Appeal. — Dismissal. — ^A  vacation  appeal 
from*  an  allowance  made  by  the  court  to  a  receiver  for  his 
services,  taken  by  the  former  owner  of  the  property  involved  in 
such  receivership,  will  be  dismissed  where  the  receiver  was  not 
made  a  party  thereto.  Polk  v.  Johnson,  548,  551  (3). 

88.  Parties. — Substitution  of,  After  Period  for  Appeal  Has 
Elapsed. — Necessary  parties  to  a  vacation  appeal,  omitted  from 
the  notices  of  appeal  and  from  the  assignment  of  errors,  cannot, 
with  or  without  their  consent,  be  substituted  after  the  year  for 
perfecting  the  appeal  has  elapsed,  since  there  is  a  want  of 
jurisdiction.  Polk  v.  Johnson,  548,  552  (5). 

89.  Assignments  of  Errors. — Names  of  Parties. — An  assignment 
of  errors  setting  out  the  full  names  of  all  the  parties  appellant 
and  alleging  that  they  were  the  same  parties,  who  were  peti- 
tioners below,  is  good,  though  some  of  their  Christian  names 
below  were  signed  only  by  initial,  and  in  some  instances  only 
the  partnership  names  were  used.  Good  v.  Burk,  462, 464  ( 1 ) . 

90.  Interurban  Railroads. — Names  of  Parties. — Failure  to  Object. 
— Waiver. — A  failure  of  a  remonstrant,  in  an  interurban  rail- 
road subsidy  proceeding,  to  object  in  the  trial  court  to  names 
of  the  petitioners,  which  were  signed  in  some  cases  by  the  sur- 
names and  initials  only  of  the  Christian  names,  and  in  other 
cases  by  partnership  names  only,  is  a  waiver  of  the  right  to 
question  same  on  appeal.  Good  v.  Burk,  462,  466  (5). 

91.  Vacation  Appeal. — Parties. — Assignment  of  Errors. — Where 
one  of  two  joint  judgment  defendants  appeals  and  does  not 
make  his  codefendant  a  party  to  the  assignment  of  errors,  the 
appeal  will  be  dismissed,  though  notice  of  such  appeal  was 
served  on  such  codefendant.  Haag  v.  Deter,  126. 

92.  Initial  Attack  on  Appeal.— Under  §346  Bums  1901,  8343  R. 
S.  1881,  a  defendant  may  question  the  sufficiency  of  the  com- 
plaint for  the  first  time  on  appeal. 

Indianapolis  St.  R.  Co.  v.  Ray,  236,  239  (1). 

93.  Complaint. — Sufficiency. — Initial  Attack  on  Appeal. — ^A  com- 
plaint, attacked  for  the  first  time  on  appeal,  is  siifficient  unless 
there  is  a  total  absence  of  some  essential  allegation,  mere  un- 
certainty or  inadequacy  of  averment,  such  as  might  have  been 
amended  upon  motion,  being  insufficient  to  render  such  com- 
plaint bad,  Indianapolis  St  R.  Co.  v.  Ray,  236,  239  (2). 
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APPEAL  Ain>  EBBOB-Continued. 

94.  Complaint, — Initial  Attack  an  Appeal — Evidence. — Verdict, 
— ^A  complaint,  attacked  for  the  first  time  on  appeal,  is  suffi- 
cient-if  it  will  bar  another  action  for  the  same  cause,  mere  de- 
fects therein  being  cured  by  the  evidence  and  verdict. 

Indianapolis  Traction,  etc.,  Co.  v.  Kidd,  402,  405  (1). 

95.  Reversal. — Errors. — Where  a  judgment  is  reversed,  the  Su- 
preme Court  will  not  decide  alleged  errors  not  likely  to  arise 
again.  City  of  Indianapolis  v.  Keeley,  516,  528  (21). 

96.  Record. — Trial. — Decisions. — The  trial  of  a  cause  upon  appeal 
is  by  the  record  and  not  by  briefs  or  argument  of  counsel. 

State,  ex  rel,  v.  Board,  etc.,  276,  287  (9). 

97.*  Error. — How  Shotvn. — Searching  for.  Though  Not  Pointed 
Out. — The  Supreme  Court  will  not  look  beyond  appellant's  brief 
to  ascertain  errors  for  reversal,  but  may  search  the  record  to 
sustain  the  judgment,  though  appellee  should  file  no  bi4ef. 

State,  ex  ret.,  v.  Board,  etc.,  276,  288  (11). 

98.  Supreme  Court  Rules. — Error  in  Record. — How  Shown. — 
Error,  to  be  available  on  appeal,  must  be  properly  saved  in  the 
trial  court  and  presented  m  the  Supreme  Court  according  to 
the  rules  of  practice  therein  prescribed. 

State,  ex  rel.,  v.  Board,  etc.,  276,  287  (10). 

99.  Evidence. — Opinions. — Damages. — A  judgment  should  not  be 
reversed  merely  because  some  of  the  witnesses  gave  an  opinion 
as  to  plaintiff's  damage  instead  of  stating  the  value  of  the  land 
before  and  after  the  injury.  Schmoe  v.  Cotton,  364, 870  (11) . 

100.  Supplemental  Complaint. — Failure  to  Prove. — Effect. — The 
plaintiff's  failure  to  prove  the  allegations  of  his  supplemental 
complaint  does  not  constitute  a  reversible  error,  where  the 
judgment  is  right  on  the  original  complaint. 

Schmoe  v.  Cotton,  364,  370  (12). 

101.  Evidence. — Exclusion. — Objection. — Changing  Grounds  of, 
on  Appeal. — An  objection,  on  appeal,  that  the  form  of  an  ex- 
cluded question  was  bad,  will  not  be  heard,  where  the  only  ob- 
jection below  was  that  such  evidence  "was  not  material." 

Spaulding  v.  Mott,  58,  72  (15). 

102.  Erroneous  Instructions. — Procured  by  Appellant. — Defend- 
ant may  not  complain  of  erroneous  instructions  given  at  its 
request.        Indianapolis  Traction,  etc.,  Co.  v.  Kidd,  402, 413  (17) . 

103.  Instructions. — Misleading. — Reversible  Error. — The  giving 
of  a  material  misleading  instruction  is  reversible  error. 

Lake  Erie,  etc.,  R.  Co.  v.  Ford,  205,  213  (9). 

104.  Erroneous  Instructions. — When  Reversible. — Where  an  er- 
roneous instruction  is  not  corrected  or  cured  by  another  instruc- 
tion, and  it  is  impossible  to  tell  whether  it  injured  defendant, 
the  judgment  will  be  reversed. 

Indianapolis  St.  R.  Co.  v.  Ray,  236,  248  (22). 

105.  Complaint — Sufficiency. — Conclusions  of  Law. — Exceptions. 
— Sam£  Questions  Presented. — Where  the  special  findings  show 
the  same  facts  as  alleged  in  the  cross-complaint  a  decision  on 
the  exception  to  the  conclusions  of  law  renders  unnecessary  a 
decision  on  the  sufficioicy  of  such  cross-complaint. 

Ditchey  v.  Lee,  267,  269  (1). 
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106.  Pleading. — Demurrer.  —  Rifht  RemilU  —  Where  the  trial 
court  in  its  rulings  on  the  pleadings  reaches  a  ri^^t  result,  the 
judgement  will  not  be  disturbed. 

City  of  Huntington  y.  Amies,  875,  381  (8). 

107.  Technicalitiee. — Merits. — ^Where  the  decision  of  the  trial 
court  was  technically  right,  but  wrong  on  the  merits,, the  Su- 
preme Court  will  ordinarily  decide  the  case  on  the  merits,  espe- 
cially where  the  merits  of  the  case  must  be  tried  again  in  the 
lower  court.  Aiken  v.  City  of  Columhris,  139,  161  (14). 

108.  Theory  of  Trial  Court. — Ahandonrnent  of,  on  AvpeaL — The 
parties  to  a  cause  on  appeal  will  be  held  to  the  theory  upon 
which  the  cause  was  tried  below. 

Donaldson  v.  State,  ex  ret.,  553,  558  (4) . 

109.  Trial  Procedure. — Construction. — Strict  construction  of  the 
rules  of  procedure  is  ordinarily  applied  to  determine  the  ques- 
tions ruled  upon  by  the  trial  court,  but  where  two  or  more 
parties  join  in  the  same  pleadings  a  liberal  construction  pre- 
vails to  determine  the  rights  of  the  parties  therein. 

WhitesellY.  Strickler,  602,  609  (6). 

110.  Stare  Decisis. — Conflict. — Where  the  authorities  on  a  ques* 
tion  of  law  are  conflicting,  the  Supreme  Court  will  adopt  the 
rule  which  seems  the  most  fair,  reasonable  and  just. 

Glens  Falls  Ins.  Co.  y.  Michael,  659,  699  (19). 

111.  Weighing  Evidence. — Quieting  Title. — Jury. — ^The  Supreme 
Court  will  not,  under  §641h  Bums  1905,  Acts  1903,  p.  338,  S8, 
weigh  the  evidence  in  a  quiet^title  case,  since  such  case  is  triable 
by  jury.  Adams  v.  Betz,  161,  164  (2). 

112.  Weighing  Evidence. — The  Supreme  Court  can  disturb  a 
judgment  on  the  ground  of  insumcienc^r  of  the  evidence,  only 
where  there  is  a  total  failure  of  the  evidence  to  support  some 
material  point  of  the  case. 

Indianapolis  Traction,  etc.,  Co.  v.  Klentschy,  598,  600  (2). 

113.  Weighing  Evidence. — The  Supreme  Court  will  not  disturb  a 
verdict  where  the  evidence  was  conflicting. 

Price  V.  Huddleston,  536,  544  (11). 

Tinkle  v.  Wallace,  382,  394  (17). 

Indianapolis  Traction,  etc.,  Co.  v.  Kidd,.  402,  415  (19). 

Hasper  v.  Weitcamp,  371,  375  (8), 

APPELLATE  COUBT- 

See  Courts. 

ABGUKENT  OP  C0UN8EL- 

New  trial  for  misconduct  in,  see  NEW  TRIAL,  1,  2;  Hasper  r. 
Weitcamp,  371,  373  (2),  374  (3). 

Misconduct  in,  how  question  saved,  see  Trial,  2;  Hasper  v.  Weit^ 
camp,  371,  374  (5) ;  Appeal  and  Error,  20;  Hasper  v.  Weit- 
camp, 371,  374  (4). 

ABBB8T- 

Motion  in,  see  Pleading,  44. 
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ASSATTIiT  AND  BATTBBT- 

See  Criminal  Law. 

In  reasonable  self-defense,  death  resulting,  constitutes  homicide 
by  misadventure,  see  Homicide,  2;  Weston  y.  State,  324,  327 
(2). 

Resulting  in  death  constitutes  manslaughter,  see  HoMicira:,  1; 
Weston  V.  State,  324,  326  (1). 

ASSAULT  AKD  BATTEBT  WITH  INTEKT- 

See  Indictment  and  Information,  1;  Padgett  v.  State,  179,  180 
(1). 

ASSUMPSIT- 

Origin,  see  Torts,  6;  Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491, 
499  (6). 

Negligent  breach  of  contract  entitles  plaintiff  to  an  action  in,  or 
in  tort,  at  his  election,  see  Torts,  3;  Flint  <fe  WaUing  Mfg.  Co. 
V,  Beckett,  491,  49S  (3). 

ATTOBNET  AND  CLIENT— 

Attorneys'  fees  in  foreclosure  of  street  assessments,  recoverable, 
see  AlUNiciPAL  Corporations,  34;  Shirk  v.  Hupp,  509,  514  (7). 

Admissions  of  attorney,  not  admissible  against  client,  see  Evi- 
dence, 3;  Spurgeon  v.  Rhodes,  1,  10  (7). 

Appointment  of .  attorney  as  special  judge,  see  COURTS,  6-10; 
Juliana  v.  State,  421. 

Disclosures  to,  Before  Employment. — Confidential  Character  of. — 
Disclosures  made  by  defendant's  wife  to  an  attorney,  with  a 
view  to  his  employment,  are  confidential  and  privileged. 

Juliana  v.  State,  421,  425  (5). 

ATTOBNETS-OBNEBAL- 

As  to  assistants,  see  Officers,  1-6;  Hord  v.  State,  622. 

Power  to  contract  on  behalf  of  State,  see  Officers,  1-6;  Hord  v. 
State,  622. 

AUDITOB  OP  STATE— 

See  Officers. 

As  to  duties  and  liabilities,  see  Officers,  7-12;  Sherrick  y.  State, 
345. 

AWABDS- 

See  Eminent  Domain. 

BANXBUPTOT- 

Of  joint  debtor  does  not  preclude  suit  to  set  aside  other  Joint 
debtor's  fraudulent  conveyance,  see  Fraudulent  Conveyances, 
3;  Stark  v.  Lamb,  642,  645  (3). 

Trustee  in,  cannot  assert  an  estoppel,  personal  to  a  creditor,  see 
Estoppel,  2;  Ellison  v.  Ganiard,  471,  490  (10). 

Does  not  affect  property  held  in  trust  by  bankrupt^  see  Trusts, 
4;  Ellison  v.  Ganiard,  471,  488  (6). 

Vol.  167—46 
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BANKBUPTOY— Continued. 

1.  Trustees, — Title  to  Property, — Equities, — Trustees  in  bank- 
ruptcy take  their  bankrupts'  titles,  which  are  unaffected  by 
fraud,  burdened  with  all  the  equities  to  which  such  titles  were 
subject  in  the  hands  of  such  bankrupts. 

Ellison  V.  Ganiard,  471,  488  (7). 

2.  Title. — Unrecorded  Trust, — Trustee's  Right  to  Quiet  Title, — 
Estoppel  in  Pais. — A  trustee  in  bankruptcy  has  no  right  to  a 
decree  quieting  his  title  to  lands  held  in  trust  by  the  bankrupt 
by  an  unrecorded  instrument,  the  deed  to  such  bankrupt  on 
record  appearing  absolute,  because  of  an  estoppel  in  pais,  where 
but  two  out  of  800  of  the  creditors  relied  upon  the  bankrupt's 
ownership  of  such  property  when  they  became  creditors. 

Ellison  V.  Ganiard,  471,  489  (9). 

BANKS  AND  BANKING- 

R^lation  of,  by  State,  see  Constitutional  Law,  1-9;  State  v. 

Richer eek,  217. 
Construction  of  statutes  relating  thereto,  see  Statutes,  3,  4; 

State  V.  Richcreek,  217,  228  (11),  229  (14). 

1.  Regulation  of,  by  State. — Common^Law  Right, — Any  person 
had  the  right,  at  common  law,  to  engage  in  any  departm^it  of 
the  banking  business,  but  such  right  may  be  regulated  or  re- 
strained by  the  State.  State  v.  Richcreek,  217,  221  (1). 

2.  Regulation. — Police  Power, — Constitutional  Limitations. — The 
banking  business  is  subject  to  inspection  and  control  by  the 
State  under  the  exercise  of  the  police  power,  subject  only  to 
the  limitations  of  the  Constitution. 

State  V.  Richcreek,  217,  222  (2). 

8.  Regulation. — Legislative  Questions. — Constitutional  Limita- 
tions.— The  question  of  proper  and  needful  regulations  of  the 
banking  business  is  primarily  for  the  legislature,  whose  action 
is  subject  to  review  by  the  courts  only  wien  in  violation  of  the 
Constitution.  State  v.  Richcreek,  217,  222  (3). 

4.  Character  of  Business,  —  Regulation.  —  The  banking  business 
being  of  a  ^a«t-public  nature,  the  character  of  governmental 
supervision  is  largely  a  matter  of  legislative  discretion. 

State  V.  Richcreek,  217,  229  (12). 

BIOYOLES— 

Riding  of,  on  sidewalks,  does  not  render  city  liable  for  injuries 
done,  see  Municipal  Corporations,  24-29;  Millett  v.  City  of 
Princeton,  582. 

BILL  OP  PABTICT7LABS- 

See  Criminal  Law,  2-5;  Sherrick  v.  State,  345. 

BILLS  AND  NOTES- 

See  Contracts. 

Title  to,  must  be  proved  as  alleged,  see  Trial,  3;  Digan  v.  Mandel, 
686,  591  (6). 

Burden  of  provine  alterations  in,  upon  defendant,  see  Trial»  6; 
Digan  v.  Mandd,  686,  593  (10). 

Reply  of  res  judicata  in  actions  upon,  see  Pleading,  34-38;  John- 
son V.  Knudson-Mercer  Co.,  429. 
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BILLS  AND  NOTES-Continued. 

Complaint  on  note  made  payable  to  wrong  payee,  see  Pleading, 
1,  2;  Digan  v.  Mandel,  686,  690  (1),  (2). 

Real  payee,  though  not  nominal,  may  maintain  action  on,  see 

Parties,  1;  Digan  v.  Mandel,  586,  594  (12). 
Where  payment  is  pleaded,  evidence  of  existence  of  mortgage  on 

maker's  home  is  admissible  for  plaintiff  in  denial,  see  Evidence, 

31;  Hasper  v.  Weitcamp,  371,  375  (6). 
Introduction  of,  in  evidence,  preliminary  proof  necessary,   see 

Evidence,  1;  Digan  v.  Mandel,  586,  593  (9). 

1.  Insertion  of  Wrong  Person  as  Payee. — Indorsement. — ^Where, 
by  mistake,  the  name  of  a  bank  was  inserted  as  the  payee  of  a 
note  intended  to  be  executed  to  plaintiff,  such  bank  never  ac- 
quired any  interest  in  such  note. 

Digan  v.  Mandel,  586,  690  (3) . 

2.  Mistaken  Payee. — Indorsement. — Parties. — The  indorsement  of 
a  note  by  the  nominal  payee,  whose  name  was  inserted  by  mis- 
take, to  the  real  payee  does  not  constitute  such  nominal  payee  ' 
an  assignor  within  §277  Bums  1901,  §276  R.  S.  1881,  and,  even 
in  the  absence  of  an  indorsement,  such  nominal  payee  is  not  a 
necessary  party  to  an  action  by  the  real  payee  to  enforce  such 
note.  Digan  v.  Mandel,  586,  591  (4). 

8.  Delivery. — Signatures. — Delivery  of  a  note  is  a  material  ele- 
ment in  the  execution  thereof,  and  when  the  execution  of  a  note 
is  denied,  proof  of  such  delivery  as  well  as  the  signing  thereof 
is  necessary.  Digan  v.  Mandel,  686,  692  (7). 

4.  Delivery, — What  Constitutes. — Delivery  of  a  note  is  shown, 
where  such  acts  are  proved  as  show  an  unmistakable  intention 
on  the  part  of  the  maker  to  relinquish  all  power  and  control 
over  it  and  give  it  effect  in  the  hands  of  the  payee. 

Digan  v.  Mandel,  586,  592  (8). 

5.  Delivery,  —  Evidence,  —  Possession.  —  Presumptions. — Posses- 
sion of  a  note  signed  by  decedent  and  nominally  payable  to  a 
third  party,  by  whom  it  was  indorsed  to  plaintiff,  such  third 
party  disclaiming  title  thereto  at  any  time,  does  not  sustain  an 
mference  or  presumption  of  delivery  of  such  note,  where  the 
execution  of  such  note  is  denied.  Taylor  v.  Gay,  6  Blackf.  150, 
disapproved.  Digan  v.  Mandel,  586,  595  (13). 

6.  Mistake. — Evidence, — ^Where  plaintiff  alleged  that,  by  mistake, 
a  third  part^f  was  named  as  the  payee  of  a  note  intended  to  be 
executed  to  plaintiff,  proof  of  sucn  third  party's  indorsement  of 
such  note  to  plaintiff  and  that  such  third  party  never  had  title 
thereto,  does  not  sustain  a  finding  that  sucn  maker  inserted,  by 
mistake,  such  payee's  name  instead  of  plaintiff's. 

Digan  v.  Mandel,  586,  597  (14). 

BILLS  OF  EXCEPTIONS- 

See  Appeal  and  Error. 

B0ABD8  OP  C0MMI8SI0NEBS- 

See  Highways. 

Appeals  from  in  interurban  railroad  election  cases,  see  Appeal 

AND  Error,  10,  11;  Good  v.  Burk,  462,  466  (7),  467  (9). 
On  appeals  from,  only  issues  raised  before  board  may  be  litigated, 

see  Trial,  10;  Tayhr  v.  Strayer,  23,  29  (7). 
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Have  Jurisdiction  over  highway  proceedings  when  proper  notices 
are  posted,  see  Jurisdiction,  1;  Todd  v.  Crail,  48,  ^2  (1). 

Judgments  where  members  are  interested,  see  Courts,  1-4;  Carr 
V.  Duhme,  76, 

Judicial  Capacity. — Vaeatum  of  Streets  and  AUeya^ — ^A  board  of 
commissioners  in  deciding  upon  a  petition  under  S4229  Bums 
1901,  Acts  1893,  p.  44,  for  the  vacation  of  the  streets  and  alleys 
in  a  plat  of  land  disannexed  by  a  municipal  corporation,  acts  in 
a  judicial  capacity.  MaeGinnitie  v.  Silvers,  321,  324  (4) . 

BOVBB- 

See  Replevin. 
BOtJNDABIES— 

See  Deeds;  Evidence,  13;  Partition;  Quieting  Title. 
May  be  agreed  upon  by  parol  contract,  see  Partition;  Adams  v. 
Betz,  161,  169  (7). 

BBIBEBY— 

See  EUBCTIONS. 

Of  voters,  see  Evidence,  7-12;  Tinkle  v.  Wallace,  882. 
Meaning  of,  see  Words  and  Phrases,  6;  Tinkle  v.  WaUaee,  882, 
386  (3). 

BBIEF8- 

See  Appeal  and  Error,  34-47. 

BT7BDEN  OF  PBOOF- 

See  Trial. 

OABE  AKD  BXTPPOBT- 

See  Wills,  9, 18. 

0ABBIEB8- 

See  CoNSTrrunoNAL  Law,  13-15;  Interurban  Raiukoads;  Puiad^ 
ing;  Street  Railroads. 

1.  Express  Companies. — Rates. — Common-Law  Duties. — At  the 
common  law  express  companies  were  under  no  obligation  to 
treat  all  customers  alike. 

American  Express  Co.  v.  Southern  Ind.  Express  Co.,  292, 
311  (4). 

2.  Express  Companies.  —  Prepayment  of  Charges,  —  Waiver. — 
Statute8.Section  3312b  Bums  1901,  Acts  1901,  p.  149,  §1,  does 
not  compel  defendant  express  company  to  prepay  charges  on 
packages  received  from  other  companies,  but  does  require  de- 
fendant to  do  so  for  plaintiff,  where  it  does  so  for  other  express 
companies,  defendant's  prepayment  as  to  the  others  being  a 
waiver  of  its  right  to  refuse  to  prepay  for  plaintiff's  packages. 

American  Express  Co.  v.  Soutnem  Ind.  Express  Co.,  292, 
311  (6),  313  (6). 

3.  GratuitotLs  Carriage. — Negligence, — Contracts. — Carriers  may 
contract  against  liability  for  negligence  in  the  gratuitous  car- 
riage of  passen^^s. 

Indianapolis  Traction,  etc.,  Co.  v.  Klentschy,  598,  601  (5). 
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4.  Street  Railroads. — Passengers  Alighting  from  Moving  Train. 
—Contributory  Negligence. — The  question  of  the  contributory 
negligence  of  a  woman  who,  on  account  of  the  crowded  condi- 
tion of  a  street  car,  sat  on  an  improvised  seat  in  the  rear  door- 
way and  who  stepped  on  the  lower  step  as  the  car  was  coming 
to  a  stop  and  was  thrown  therefrom  by  a  sudden  start,  is  for 
the  jury.        Wabash  River  Traction  Co.  v.  Baker,  262,  264  (1). 

OASES- 

For  table  of  cases  cited,  see  p.  vi. 

Disapproved: 

Anderson  v.  Citizens  St.  R.  Co.,  12  Ind.  App.  194,  see  Wabash 

River  Traction  Co.  v.  Baker,  262,  265  (2) . 
Geiss  V.  Franklin  Ins.  Co.,  123  Ind.  172,  see  Glens  Falls  Ins.  Co. 

V.Michael,  659,  705  (4). 
Taylor  v.  Gay,  6  Blackf.  150,  see  Digan  v.  Mandel,  586,  595  (13). 
Distinguished: 

Crow  V.  Judy,  139  Ind.  562,  see  Spaulding  v.  Mott,  58,  70  (11). 
Gipson  V.  Heath,  98  Ind.  100,  see  Spaulding  v.  Mott,  58,  70  (11). 
Greensburgh,   etc..    Turnpike   Co.   v.   Sidener,   40   Ind.   424,   see 

Spaulding  v.  Mott,  58,  68  (10). 
La  Fayette  Agricultural  Works  v.  Phillips,  47  Ind.  259,  see  Price 

V.  Huddleston,  536,  540  (5). 
Yeoman  v.  Shaeffer,  155  Ind.  308,  see  Beery  V.  Driver,  127,  129, 

(2). 
Followed: 
Adams  Express  Co.  v.  State,  161  Ind.  328,  see  American  Express 

Co.  V.  Southern  Ind.  Express  Co.,  292,  308  (1),  and  American 

Express  Co.  v.  State,  319,  320  (2). 
Aiken  v.  City  of  Columbus,  ante,  139,  see  City  of  Richmond  v. 

Lincoln,  468,470  (1). 
American  Express  Co.  v.  Southern  Ind.  Express  Co.,  ante,  292, 

see  American  Express  Co.  v.  State,  319,  320  (2). 
Cain  V.  Allen,  168  Ind. ,  see  Jones  v.  Alexander,  395,  398  (3), 

Lanham  v.   Woods,  398,  400    (1),  and  Kunkle  v.  Abell,  434, 

436  (1). 
Clemans  v.  Hatch,  168  Ind. ,  see  City  of  Huntington  v.  Amiss, 

375,  379  (4). 
Stuckunsch  v.  Kamman,  166  Ind.  672,  see  Foley  v.  0*Donaghue, 

134,137  (4). 
Whitesell  v.  Strickler,  ante,  602,  see  City  of  Decatur  v.  McKean, 

249,253  (1). 

Overruled: 

Noonan  v.  Bell,  159   Ind.   329,   see   Whitesell  v.   Strickler,   602, 

606  (1). 
Southern  Ind.  R.  Co.  v.  Harrell,  161  Ind.  689,  see  Whitesell  v. 

Strickler,  602,  606  (1). 

OEBTIOBABl— 

Writ  of,  to  correct  transcript,  on  appeal,  see  Appeal  and  Error, 
32;  Price  v.  Huddleston,  536,  638  (3). 

CHANGE  OF  VENTTS— 
See  Trial. 
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OITIES— 

See  Municipal  Corporations. 

OITT  TBEASUBEBS— 

Should  refuse  to  pay  orders  not  signed  by  the  mayor,  see  Mu- 
nicipal Corporations,  19;  City  of  Decatur  v.  McKean,  249, 
258  (8). 

dOLLATEBAL  ATTACK- 

See  Judgment. 

GOMMEBGE- 

Interstate. — What  is, — State  laws  which  may  to  some  extent  af- 
fect interstate  commerce  are  not  necessarily  bad  on  the  ground 
that  they  regulate  interstate  commerce. 

A^nerican  Express  Co.  v.  Southern  Ind.  Express  Co.,  292, 
313  (9). 

COMMON  LAW- 

Insufficiency  of,  to  Meet  Modem  Requirements. — While,  formerly, 
the  common  law  was  elastic  enough  to  provide  a  remedy  for 
flagrant  injustice,  it  has  not  in  modern  times  kept  abreast  of 
progress;  and  the  le^slature  has  been  compelled  to  supply  new 
remedies  to  meet  existing  conditions. 

American  Express  Co.  v.  Southern  Ind.  Express  Co.,  292, 

311  (5). 

OOMPETITION- 

Public  Policy. — Common  Law. — ^All  usages,  customs,  rules  and 
practices  designed  to  prevent  competition  are  contrary  to  public 
policy  and  were  condemned  by  the  common  law. 

American  Express  Co,  v.  Southern  Ind.  Express  Co.,  292, 

312  (7). 

COMPLAINT- 

See  Pleading. 
OONDEMNATION- 

See  Eminent  Domain. 
GONFISGATION- 

See  Constitutional  Law. 

CONSIDERATION- 

See  Contracts. 

G0NSTITX7TI0NAL  LAW- 

See  Elections. 

Statute  providing  for  recovery  of  attorney  fee  in  street  assess- 
ment foreclosing  suits,  constitutional,  see  Municipal  Corpora- 
tions, 34;  Shirk  v.  Hupp,  509,  514  (7). 

As  related  to  acts  of  railroad  commission,  jurisdiction  in  Appel- 
late Court,  see  Appeal  and  Error,  79;  Grand  Rapids,  etc.,  R. 
Co.  V.  Railroad  Com.,  etc.,  214,  216  (3). 

Question  of,  will  not  be  decided  in  an  appeal  taken  without  au- 
thority, see  Appeal  and  Error,  15;  Good  v.  Burk,  462,  468  (11). 

1.  Confiscation  of  Property. — Eminent  Domain. — Article  1,  121, 
of  the  Indiana  Constitution,  providing  that  "no  man's  property 
shall  be  taken  by  law  without  just  compensation,"  applies  only 
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to  the  taking  of  specific  pieces  of  private  property  by  the  exer- 
cise of  the  power  of  eminent  domain. 

State  V.  Richcreek,  217,  223  (4). 

2.  Confiscation  of  Property. — Police  Power. — Article  1,  §21,  of 
the  Indiana  Constitution,  providing  that  "no  man's  property 
shall  be  taken  by  law  without  just  compensation"  does  not 
apply  to  the  exercise  of  the  police  power  by  which  the  use  of 
property,  once  lawful,  may  be  restricted  or  entirely  forbidden, 
thus  destroying  the  value  of  such  property,  without  compensa- 
tion and  without  the  fault  of  the  owner. 

State  V.  Richcreek,  217,  223  (5). 

3.  Special  Privileges. — Banks  and  Banking. — The  act  of  1905 
(Acts  1905,  p.  182),  regulating  the  business  of  banking  by  per- 
sons, partnerships  and  unincorporated  persons,  does  not  grant 
special  privileges  in  violation  of  article  1,  §23,  of  the  Indiana 
Constitution,  since  there  appears  no  manifest  intent  to  dis- 
criminate in  favor  of  one  class  and  against  another  class,  such 
business  being  open  to  all  on  like  terms. 

State  V.  Richcreek,  217,  224  (6). 

4.  Banks. — Special  Privileges. — Due  Process. — The  banking  act 
of  1905  (Acts  1905,  p.  182)  requiring  that  not  more  than  one- 
third  of  the  capital  of  unincorporated  banks  shall  be  invested 
in  furniture  and  fixtures,  though  it  may  incidentally  inflict 
hardships  and  loss  to  some,  applies  to  all  persons  alike  under 
the  same  circumstances,  and  does  not  deprive  any  persons  of 
their  property  without  due  process  of  law  in  violation  of  the 
fourteenth  amendment  of  the  federal  Constitution. 

State  V.  Richcreek,  217,  224  (7). 
6.  Due  Process  of  Law. — Police  Power. — The  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States  does  not  apply 
to  the  exercise  of  the  police  power  by  the  states,  though  the 
exercise  of  such  power  may  inflict  injury  upon  certain  citizens 
more  than  others,  where  its  exercise  is  calculated  to  promote 
the  general  health,  morals,  peace,  education,  or  general  wel- 
fare. State  V.  Richcreek,  217,  225  (8) . 

6.  Due  Process  of  Law. — Property. — Implied  Obligations  Con- 
cerning.— The  owner  of  property  under  our  government  holds 
it  under  the  implied  obligation  that  the  use  of  same  shall  not  be 
injurious  to  the  community.       State  v.  Richcreek,  217,  227  (9). 

7.  Banks  and  Banking. — Requiring  Cash  Capital. — The  banking 
act  of  1905  (Acts  1905,  p.  182)  requiring  the  owners  of  un- 
incorporated banks  to  invest  at  least  $10,000  in  the  business,  not 
more  than  one-third  of  which  may  be  invested  in  the  banking 
outfit,  the  balance  to  remain  in  cash,  does  not  violate  article  1, 
§21,  of  the  Constitution,  inhibiting  confiscation,  or  article  1, 
§23,  thereof,  inhibiting  class  legislation,  or  the  fourteenth 
amendment  of  the  federal  Constitution  guaranteeing  due 
process  of  law.  State  v.  Richcreek,  217,  228  (10). 

8.  Banks  and  Banking. — Capital  Invested, — Liability. — The  act 
of  1905  (Acts  1905,  p.  182,  §3)  requiring  owners  of  unincorpo- 
rated banks  to  certify  to  the  Auditor  of  State  that  they  are 
worth  at  least  double  the  amount  of  capital  paid  into  such  banks 
does  not  violate  article  1,  §2^1,  of  the  Constitution,  inhibiting 
confiscation,  or  article  1,  §23,  thereof,  inhibiting  class  legisla- 
tion, or  the  fourteenth  amendment  of  the  federal  Constitution 
guaranteeing  due  process  of  law. 

State  V.  Richcreek,  217,  229  (13). 
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9.  Arbitrary  Power. — ^The  legislature  cannot  exercise  purely 
arbitrary  power  even  in  the  exercise  of  the  police  power;  and 
the  power  exercised  cannot  be  sui>ervised  nor  declared  invalid 
unless  it  conflicts  with  some  constitutional  guaranty. 

State  V.  Richcreek,  217,  230  (15). 

10.  Contracts, — Impairment. — The  protection  of  the  federal  Con- 
stitution does  not  extend  to  contracts  until  they  are  created. 

Hord  V.  State,  622,  642  (9). 

11.  Courts. — Judges. — Parties. — No  judee  can  decide  his  own 
case;  and  a  statute  giving  him  such  right  is  unconstitutional. 

Carr  v.  Dukme,  76,  79  (4). 

12.  Elections. — Candidates. — Disqualification. — The  constitutional 
provision  (Art.  2,  §6),  disqualifying  from  holding  office  any 
candidate  bribing  or  offering  to  bribe  an  elector,  is  self-execut- 
ing and  needs  no  legislative  enactment  to  carry  it  into  effect. 

Tinkle  v.  Wallace,  382,  389  (7). 

13.  Carriers. — Express  Companies. — Refusal  to  Receive  Packages 
from  Others.^The  act  of  1901  (Acts  1901,  p.  149,  8«3312b- 
3312f  Bums  1901),  requiring  express  carriers  within  this  State 
to  treat  all  consignors,  including  other  express  companies,  on 
eq|ual  terms,  and  not  to  grant  unequal  privileges  to  any,  is  con- 
stitutional. Adams  Express  Co.  v.  State,  161  Ind.  328,  and 
American  Express  Co,  v.  Southern  Ind.  Express  Co.,  ante,  292, 
followed.  American  Express  Co.  v.  State,  319,  320  (2). 

14.  Fourteenth  Amendment.  —  Statutes.  —  Carriers.  —  Express 
Companies. — Sections  one  and  four  of  the  act  of  1901  (Acts 
1901,  p.  149,  §§3312b,  3312e  Bums  1901),  providing  for  the 
equal  treatment  of  express  companies  by  one  another  in  this 
State,  and  for  penalties  for  failure  or  refusal  by  any  such  com- 
panies to  treat  others  on  equal  terms,  are  not  in  violation  of  the 
fourteenth  amendment  of  the  federal  Constitution,  providing 
for  equal  rights  and  for  due  process  of  law.  Adams  Express 
Co.  V.  State,  161  Ind.  328,  followed. 

American  Express  Co.  v.  Southern  Ind.  Express  Co.,  292, 
308  (1),313  (1). 

15.  Carriers.  —  Express  Companies.  —  Discrimination. — Sections 
one  and  four  of  the  act  of  1901  (Acts  1901,  p.  149,  §$3312b, 
3312e  Burns  1901),  providing  for  equal  treatment  by  express 
companies  of  one  another  in  this  State  and  for  a  penalty  for  a 
violation  of  the  provisions  thereof,  are  not  in  violation  of  the 
federal  Constitution,  article  1,  §8,  providing  that  the  federal 
Congress  shall  regulate  interstate  commence,  or  section  one  of 
the  fourteenth  amendment,  or  article  1,  §§21,  23,  of  the  state 
Constitution,  providing  for  equal  rights  and  due  process  of  law. 

American  Express  Co.  v.  Southern  Ind.  Express  Co.,  292, 
315  (13). 

16.  Statutes.  —  Titles.  —  Gravel  Roads. — Construction. — Bids. — 
Affidavits  of  Non-Collusion. — The  title  of  the  act  of  1899  (Acts 
1899,  p.  170),  providing  for  the  "letting  of  contracts  for  the 
building  of  court-houses,  jails,  county  or  township  buildings, 
bridges,  and  monuments,"  does  not  cover  a  provision  in  such  act 
requiring  contractors  for  the  construction  of  free  g^ravel  roads 
to  file  affidavits  of  non-collusion,  since  the  construction  of  such 
roads  is  not  provided  for  in  such  title,  nor  is  it  a  "matter  prop- 
erly connected  therewith,"  as  required  by  article  4,  §19,  of  the 
Constitution.  State  v.  Dorsey,  199,  204  (5). 
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17.  Gravel  Roads. — Taxing  DistrieU. — Special  Privilegea.^-^Hass 
Legislation, — The  gravel  road  act  of  1903  (Acts  1903,  p.  255), 
providing  that  taxing  districts  for  the  construction  of  such 
roads  shall  extend  two  miles  from  such  improvement,  is  not 
unconstitutional  as  against  article  1,  §23,  of  the  bill  of  rights, 
providing  for  equality  of  privilges  for  all  citizens,  because  it  may 
compel  persons  livine  close  to  the  boundaries  of  counties  to  pay 
a  greater  share  in  the  construction  of  such  gravel  roads  built 
near  county  lines.  Spaulding  v.  Mott,  58,  66  (6). 

18.  Public  Improvements. — Taxing  Districts. — Legislative  Discre- 
'tion. — The  legislature  has  a  discretionary  power  to  fix  the 
boundaries  of  the  districts  to  be  taxed  for  the  cost  of  public 
improvements  located  therein.  Spaulding  v.  Mott,  58, 67  (7) . 

19.  Intoxicating  Liauors. — Licenses, — The  act  of  1897  (Acts 
1897,  p.  253)  amending  certain  sections  of  the  act  of  1875  (Acts 
1875  [s.  s.],  p.  55),  and  making  it  unlawful  to  retail  in  quan- 
tities of  less  than  five  gallons  at  a  time,  and  exempting  whole- 
salers who  sell  in  quantities  of  five  gallons  or  more  at  a  time, 
is  not  unconstitutional  as  class  legislation. 

State  V.  Bock,  559,  564  (4). 

20.  Intoxicating  Liquors. — License. — Remonstrance. — The  act  of 
1L905  (Acts  1905,  p.  7,  §72831  Bums  1905),  providing  for  the 
prevention  of  the  granting  of  a  license  in  townships  or  city 
wards  bv  the  filing  of  a  remonstrance  by  a  majority  of  the 
voters  of  such  townships  or  city  wards,  is  constitutional.  Cain 
v.  Allen,  168  Ind.  — ,  followed.        Kunkle  v.  Abell,  434,  436  (1). 

21.  Intoxicating  Liquors. — Remonstrance. — The  act  of  1905  (Acts 
1905,  p.  7j  §72831  Burns  1905),  giving  the  voters  of  any  town- 
ship or  city  ward  the  right  to  prevent  by  remonstrance  the 
issuance  of  a  license  to  retail  intoxicating  liquors  in  such  town- 
ship or  ward,  is  constitutional.  Cain  v.  Allen,  168  Ind.  — ,  fol- 
lowed. Jones  V.  Alexander f  395,  398   (3). 

Lankam  v.   Woods,  398,  400    (1). 

22.  Officers. — Vacancies. — Municipal  Corporations. — Article  15, 
§3,  of  the  Constitution,  providing  that  "whenever  it  is  provided 
in  this  Constitution,  or  in  any  law  which  may  be  hereafter 
passed,  that  any  ofiicer  ♦  *  ♦  shall  hold  his  ofiice  for  any 
given  term,  the  same  shall  be  construed  to  mean  that  such 
ofiicer  shall  hold  his  ofiice  for  such  term  and  until  his  successor 
shall  have  been  elected  and  qualified/'  applies  to  municipal  ofii- 
cers.  State,  ex  rel.,  v.  Ives,  13,  19  (8). 

23.  Officers. — Holding  Over. — ^An  officer  who  holds  over  because 
no  successor  has  been  elected  and  qualified,  holds  by  virtue  of 
article  15,  §3,  of  the  Constitution,  and  not  by  legislative  au- 
thority. State,  ex  rel.,  v.  Ives,  13,  21  (9). 

24.  Constitution  of  United  States. — Whether  Applicable  to  State 
Laws. — Article  3,  §2,  and  the  fifth  and  sixth  an\endments  of  the 
United  States  Constitution  do  not  apply  to  laws  enacted  by  the 
states,  but  only  to  prosecutions  in  the  United  States  courts. 

Spurgeon  v.  Rhodes,  1,  10  (8) . 

25.  Physicians. — License. — Police  Power. — Prescribing  the  quali- 
fications of  physicians  and  surgeons  and  regulating  the  practice 
of  such  professions,  are  valid  subjects  of  legislation  under  the 
police  power.  Spurgeon  v.  Rhodes,  1,  11  (9). 


Digitized  by 


Google 


730  INDEX. 


OOKSTITXrnOKAIi  LAW-0o&tmu6d. 

26.  Physiciana. — License, — Revocatwn.^-BiSLtuxteB  providing  for 
the  revocation  of  the  license  of  a  physician,  for  felony  or  gross 
immorality,  do  not  violate  the  United  States  or  state  Constitu- 
tions. Spur g eon  v.  Rhodes,  1,  12  (10). 

27.  Police  Power. — Statutes, — Power  of  Legislature  to  Repeal, 
— The  legislature  may  repeal  or  amend  any  statute  relating  to 
the  public  health  or  general  welfare. 

Taylor  v.  Strayer,  23,  28  (2) . 

28.  Substantive  Rights,  —  Procedure.  —  Substantive  rights  pro- 
tected by  the  Constitution  are  of  primary  importance  to  the 
courts,  the  procedure  or  method  of  attaining  them  being  second- 
ary and  subordinate.  McSwane  v.  Foreman,  171,  177  (8). 

OONSTBXTCnOir- 

See  Statutes. 

OOKTEMPT- 

Right  of  appeal  in  cases  of,  see  Appeal  and  Error,  3;  McSwane 
V.  Foreman,  171,  175  (3). 

Defendant's  answer,  in  indirect,  imports  absolute  verity,  see 
Pleading,  7;  McSwane  v.  Foreman,  171,  177  (7). 

For  refusal  to  be  examined  as  a  party,  see  Discovery,  1,  2;  Mc- 
Swane V.  Foreman,  171,  174  (1),  175  (2). 

An  exception  to  the  striking  out  of  plaintiff's  complaint  for  re- 
fusal to  be  examined  as  a  witness  before  the  trial,  properly  pre- 
sents such  ruling  on  appeal,  see  Appeal  and  Error,  48;  Mc- 
Swane  v.  Foreman,  171,  176  (5). 

Indirect. — Examination  of  Parties. — Refusal, — New  Trial. — ^In  a 
case  of  indirect  contempt  for  a  party's  refusal  to  be  examined, 
as  prescribed  by  §521  Burns  1901,  §513  R.  S.  1881,  a  motion  for 
a  new  trial  is  not  necessary  to  present  the  case  on  appeal,  since 
the  sole  question  to  be  decided  is  whether  the  party  has  fully 
answered  the  charge  made.      McSwane  v.  Foreman,  171, 175  (4) . 

00NTBA0T8— 

See  Insurance;  Sales;  Vendor  and  Purchaser. 

Liability  of  agent  on,  see  Principal  and  Agent,  1;  Hayes  v. 

Shirk,  569,  578  (11). 
May  be  liable  in  tort  for  breach  of,  see  Torts,  1-6;   Flint  & 

Walling  Mfg.  Co.  v.  Beckett,  491. 
Answer  of  worthless  goods,  see  Pi-eading,  63;  Price  v.  Huddle- 

ston,  536,  540  (5). 
Whether  comrHint  is  on,  or  in  tort,  see  Pleading,  23-28;  Flint 

&  Walling  Mfg.  Co.  v.  Beckett,  491. 
To  sell  real  estate,  complaint  on,  see  Pleading,  5;  Howard  v. 

Adkins,  184,  190  (6). 
By  Attorney-General,  on  behalf  of  State,  see  Officers,  1-6;  Hord 

V.  State,  622. 
Negligence  in  the  performance  of,  renders  performer  liable  ex 

delicto,   see  Negligence,   1-6;   Flint  &   Walling  Mfg.  Co.  v. 

Beckett,  491. 
For  services  of  special  engineer,  see  Municipal  Corporations, 

17-20;  City  of  Decatur  v.  McKean,  249. 
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Mechanics'  and  laborers'  liens  rest  upon,  see  Liens,  3;  Littler  v. 
FH€nd,Se,  41  (3). 

Parties  to,  in  insurance,  are  not  on  an  equajity,  see  Insurance, 
6;  Glens  Falls  Ins,  Co.  v.  Michael,  659,  677  (5). 

With  representatives  of  decedents'  estates,  see  Executors  and 
Administrators,  1-4;  Hayes  v.  Shirk,  569. 

As  to  evidence  in  action  on,  see  Evidence,  13-18. 

Construed  with  contemporaneous  deed,  mortgage  and  notes,  see 
Deeds,  3;  Ellison  v.  Ganiard,  471,  489  (8). 

When  damages  stipulated  are  liquidated,  see  Damages,  3;  Howard 
V.  Adkins,  184,  191  (12). 

Federal  Constitution  does  not  apply  to,  until  created,  see  Consti- 
tutional Law,  10;  Hord  v.  State,  622,  642  (9). 

Against  liability  for  negligence  for  gratuitous  carriage,  valid,  see 
Carriers,  3;  Indianapolis  Traction,  etc.,  Co.  v.  Klentschy,  598, 
601  (5). 

Of  executors  on  behalf  of  estates,  see  Action,  1;  Hayes  v.  Shirk, 
569,572  (1). 

May  be  construed  with  contemporaneous  deed  to  establish  express 
trust,  see  Trusts,  3;  Ellison  v.  Ganiard,  471,  487  (5). 

Contractual  provisions  do  not  destroy  will,  see  Wills,  14 ;  Heaston 
Y.Krieg,  101,  111  (13). 

For  care  and  support,  in  a  will,  see  Wills,  9,  18;  Heaston  v. 
Krieg,  101. 

1.  Consideration. — Uncertainty. — Sales  of  Real  Estate. — "More 
or  Less." — A  contract  to  sell  120  acres  "more  or  less"  at  $50  per 
acre  does  not  render  the  price  of  such  land  uncertain,  since  the 
number  of  acres  is  ascertainable. 

Howard  v.  Adkins,  184,  191  (11). 

8.  For  Benefit  of  Third  Parties. — Consideration. — Estoppel. — The 
defendant  will  not  be  permitted  to  assert  a  want  of  considera- 
tion in  an  action  on  a  contract  executed  by  him  for  the  benefit 
of  a  third  party  and  performed  by  the  plaintiff. 

Hayes  v.  Shirk,  569,  580  (18). 

3.  Consideration. — What  is. — A  legal  consideration  for  a  contract 
may  consist  in  some  right,  interest,  profit,  or  benefit  accruing 
to  the  promisor,  or  some  forbearance,  detriment,  loss,  responsi- 
bility, act,  labor,  or  service  given,  suffered  or  undertaken  by 
the  promisee.  Hayes  v.  Shirk,  569,  580  (19). 

4.  Executors  and  Administrators. — Decedents*  Estates. — Street 
Assessments. — An  executor  is  personally  liable  for  the  payment 
of  a  street  assessment  made  against  lots  owned  by  his  testator, 
where  such  executor,  on  behalf  of  such  estate,  executed  the  con- 
tract of  waiver  provided  by  §4294  Bums  1894,  Acts  1891,  p. 
323,  §2,  thus  securing  the  right  to  pay  such  assessment  m 
annual  instalments.  Hayes  v.  Shirk,  569,  581  (20). 

5.  Execution  of. — Order  for  Engine. — An  order  for  an  engine, 
signed  by  the  agent  of  the  manufacturers  thereof,  but  not  by 
plaintiff,  though  it  specifies  that  when  it  is  accepted  at  the  home 
office  it  becomes  a  binding  contract,  is  not  a  contract  on  the 

gart  of  plaintiff,  though  such  order  was  accepted  and  ratified 
y  defendant.  Huber  Mfg.  Co.  v.  Wagner,  98,  100  (2). 

6.  Execution. — Fraud. — Relying  upon  Adverse  Party's  Repre- 
sentations of  Contents  of  Writing. — Defendant,  who  was  able 
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to  read,  cannot  avoid  his  contract  on  the  ground  of  fraud  in 
plaintiff's  misrepresenting  to  him  the  contents  of  such  contract, 
where  he  had  ample  opportunity  but  failed  to  read  the  same. 

Price  V.  HtiddleaUm,  536,  642  (9). 

7.  Written.  —  Consideration.  —  Frauds,  Statute  of. — Statutes. — 
Evidence,— Parol— Under  §6630  Bums  1901,  §4905  R.  S.  1881, 
the  consideration  for  a  written  contract  need  not  be  stated  in 
the  writing,  but  may  be  proved  by  parol. 

Howard  v.  Actttrw,  184,  190  (7). 

8.  Frauds,  Statute  of. — Municipal  Corporations. — Engineers. — A 
contract  providing  that  the  plaintiff  should  serve  defendant  city 
as  a  special  civil  engineer  for  one  year  at  a  certain  compensa- 
tion, is  not  within  the  statute  of  frauds  as  provided  by  §6229 
Bums  1901,  cl.  5,  §4904  R.  S.  1881,  such  provision  having  no 
application  to  contracts  which  may  or  may  not  be  performed 
within  one  year.  City  of  Decatur  v.  McKean,  249,  254  (3)  • 

9.  Separate  Instruments. — Deeds, — Mortgages. — Bills  and  Notes. 
— A  contract  in  writing,  a  deed,  mortgage  and  notes,  all  exe- 
cuted as  a  part  of  one  transaction  will  all  be  construed  as  con- 
stituting the  contract.  Ditchey  v.  Lee,  267,  275  (9). 

10.  Assumption  of  Payment  of  Mortgage  and  Annuity. — ^Where 
the  devisee  of  lands  charged  with  an  annuity  of  $100  payable  to 
devisee's  mother,  sold  same,  reserving  a  mortgage  for  $2,500, 
payable  at  her  mother's  death,  and  bearing  four  per  cent  in- 
terest, such  interest  constituting  the  annuity  payment,  a  subse- 
quent purchaser  agreeing  to  pay  such  mortgage  and  annuity  did 
not  thereby  assume  a  double  payment  of  such  annuity,  but 
simply  to  pay  as  provided  in  the  original  agreement. 

Ditchey  v.  Lee,  267,  275  (11). 

11.  Municipal  Corporations. — Statutory  Procedure. — Ordinances, 
— Resolutions. — Written. — ^In  the  absence  of  a  special  statutory 
method  of  doing  their  work,  municipal  corporations  may  con- 
tract for  the  performance  thereof  the  same  as  individuals;  and 
such  contracts  may  be  by  ordinance  or  resolution,  oral  or  in 
writing.  City  of  Decatur  v.  McKean,  249,  256  (4). 

12.  Parties. — State. — Principal  and  Agent. — Statutes^ — The  bur- 
den is  upon  the  plaintiff,  in  an  action  against  the  State,  to  show 
a  statute  expressly  or  impliedly  authorizing  his  employment, 
through  its  contracting  officer,  before  he  can  establish  a  liability. 

Hord  V.  State,  622,  631  (1). 

13.  Frauds,  Statute  of. — Real  Estate. — Description. — Evidence. — 
Parol. — Where  the  description  of  real  estate,  in  a  contract  for 
the  sale  thereof,  is  consistent  but  incomplete,  and  its  completion 
neither  requires  the  contradiction  or  alteration  of  the  descrii>- 
tion  given,  nor  that  a  new  description  be  introduced,  parol  evi- 
dence may  be  received  to  complete  the  description  and  identify 
the  property.  Howard  v.  Adkins,  184,  187  (2)  • 

14.  Sales. — Real  Estate, — Description. — Frauds,  Statute  of. — The 
description :  "120  acres  of  land,  more  or  less,  owned  by  Daniel 
V.  Howard  of  Dana,  Indiana,  and  located  about  three  miles  west 
of  Winamac,  Pulaski  county,  Indiana,  in  sections  seventeen  and 
eighteen,  township  thirty  north  of  range  two  west,"  in  a  con- 
tract for  the  sale  of  real  estate,  is  prima  fade  sufficient. 

Howard  v.  Adkins,  184,  189  (5). 

15.  Definiteness. — Exchange  of  Property. — A  contract  by  which 
plaintiff  agreed  to  exchange  his  land  at  $60  per  acre  for  defend- 
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ant's  store  at  an  agreed  valuation,  the  defendant  paying  for 
such  land  in  ''merchandise  and  fixtures,"  sufficiently  shows  that 
plaintiff  was  to  pay  in  cash  the  excess  of  the  valuation  of  the 
store  over  the  price  of  the  land. 

Howard  v.  Adkins,  184,  191  (10). 

16.  ImpKeatiana  of  LaWi — Whether  Part  of. — ^What  the  law  im- 
plies in  a  contract  is  as  much  a  part  thereof  as  if  written 
therein.  Howard  v.  Adkina,  184,  190  (9). 

17.  Right  of. — Legislative  Power. — The  right  to  contract  may  be 
restricted  by  the  legislature,  or  in  some  cases,  may  be  pro- 
hibited. 

American  Express  Co,  v.  Southern  Ind,  Express  Co.,  292, 
314  (10). 

OONTBIBTJTOBY  KSGUGENOE-- 

See  INTERURBAN  Raiihoads;  Negugence;  Street  Rahjioads,  7, 
8;  Trial. 

00BP0BATI0N8- 

When  liable  for  malicious  prosecution,  see  Malicious  Prosbcu- 
TION,  1-4;  Farmers,  etc.,  ins.  Assn.  v.  Stewart,  544. 

008TS- 

1.  Right  of. — Drains. — Statutes. — Withdrawing  Right  of  Action. 
— ^Where  the  statute  granting  a  right  to  establish  a  certain 
kind  of  public  drain  is  repealed  without  any  saving  clause  as 
to  the  costs  thereof,  such  costs  fall,  as  at  the  common  law,  upon 
the  parties  making  same.  Taylor  v.  Stray er,  23,  31  (12). 

2.  Action.  —  Parties.  —  Statutes.  —  Wills. — Widow's  Election. — 
Rescission.-'Vnder  §603  Bums  1901,  §594  R.  S.  1881,  the  trial 
court  has  the  right  to  tax  the  costs  of  a  suit  to  rescind  a  widow's 
election  to  renounce  the  provisions  of  her  husband's  will,  against 
the  particular  defendants  who  fraudulently  secured  her  to  make 
such  election.  Whitesell  v.  Strickler,  602,  621  (27). 

3.  Separate  Issues. — ^If  defendants  make  separate  issues  in  a  suit, 
the  trial  court  has  the  right  to  apportion  the  costs  according  to 
the  costs  made  on  such  issues. 

WhiteseU  v.  Strickler,  602,  621  (28). 

00T7N0ILXEN— 

See  Municipal  CIorporations;  Officers. 
OOITNTIES— 

Boards  of  commissioners,  in  constructing  free  gravel  roads,  are 
engaged  in  work  of,  see  Highways,  3;  State  v.  Dorsey,  199, 
204  (4). 

OOXTBTS— 

See  Boards  of  Commissioners;  Jurisdiction. 

Legislature   may    enlarge   JurisdictioA    of   equity,    see    Equity; 

American  Express  Co.  v.  Southern  Ind.  Express  Co.,  292,  310 

(3). 
Have  inherent  ijower  to  compel  prosecution  to  furnish  defendant 

a  bill  of  particulars,  see  Criminal  Law,  8;  Sherrick  v.  State, 

345,350  (2). 
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Judges  of,  cannot  decide  their  own  cases,  see  CrONsnTunoNAL 
Law,  11;  Carr  v.  Duhme,  76,  79  (4), 

Transfer  of  cases  from  Appellate  to  Supreme,  and  vice  versa,  see 
Appeal  and  Error,  77-81. 

1.  Judges. — Interest  in  Pending  Case, — Common  Law. — At  the 
common  law  the  disqualification  of  a  judge  because  of  interest 
in  Uie  litigation  did  not  affect  his  jurisdiction;  but  a  refusal, 
upon  motion,  to  vacate  the  bench  was  reversible  error. 

Carr  v.  Duhme,  76,  80  (5). 

2.  Judges. — Interest  in  Pending  Case. — Judgment. — Validity. — 
Where,  by  statute,  a  judge  interested  in  a  pending  case  is  dis- 
qualified from  sitting,  his  judgment  is  void. 

Carr  v.  Duhme,  76,  81  (6). 

3.  Boards  of  Commissioners. — Interested  Member. — Judgment. — 
A  judgment  rendered  by  a  board  of  commissioners,  one  of  whom 
is  an  interested  party,  is  voidable  and  not  void,  there  being  no 
statutory  disqualification  in  such  case. 

Carr  v.  Duhme,  76,  82  (7). 

4.  Boards  of  Commissioners. — Interested  Members.  —  Waiver. — 
Estoppel. — Parties  to  a  cause  before  the  board  of  commissioners, 
a  member  of  which  is  an  interested  party,  may,  by  permitting 
such  cause  to  proceed  to  judgment  without  objection,  waive 
such  disqualification,  there  being  no  statutory  disqualification 
in  such  case.  Carr  v.  Duhme,  76,  82  (8). 

5.  Judges. — Special. — Change  of  Venue. — ^Under  §1838  Bums 
1901,  §1769  R.  S.  1881,  the  defendant  in  a  criminal  case  has  a 
right  to  a  change  of  judge  upon  the  filing  of  an  afifidavit  alleging 
the  bias  and  prejudice  of  such  judge  against  him. 

Juliana  v.  State,  421,  424  (2) . 

6.  Judges. — Special. — Appointment. — The  regular  judge,  upon 
a  change  of  judge,  may  appoint  some  other  judge,  or  some 
attorney  in  good  standing,  at  his  discretion,  to  try  the  cause. 

Juliana  v.  State,  421,  424  (8). 

7.  Judges. — Special. — Competency. — Public  Policy. — ^Public  pol- 
icy requires  that  special  judges  appointed  to  try  causes  shall 
be  competent  and  disinterested.         Juliana  v.  State,  421, 424  (4)  • 

8.  Judges. — Special. — Competency. — An  attorney,  consulted  by 
defendant's  wife  with  a  view  to  his  employment  and  who  ex- 
amined the  indictment  and  consulted  with  the  defendant,  but 
who  was  not  retained,  is  not  competent  to  sit  as  a  special  judge 
in  defendant's  case.  Juliana  v.  State,  421,  425  (6). 

9.  Judges. — Freedom  from  Prejudice. — Judges  should  avoid  even 
the  appearance  of  bias  or  prejudice  in  the  trial  of  causes. 

Juliana  v.  State,  421,  427  (7). 

10.  Judges. — Interest. — Relationship,  —  Judges  who  have  even 
a  remote  interest  in  the  cause  on  trial,  or  who  are  even  re- 
motely related  to  a  party,  should,  of  their  own  accord,  vacate 
the  bench  and  appoint  a  special  judge. 

Juliana  v.  State,  421,  427  (8). 

11.  City. — Jurisdiction. — Equity  Cases. — City  courts  have  no 
equity  jurisdiction,  and  cannot  set  aside  judgments  obtained 
by  fraud.  Steinmetz  v.  G.  H.  Hammond  Co.,  153,  157  (5). 
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12.  City, — Justices  of  the  Peace, — Jurisdiction. — Equity  Cases. — 
City  courts  have  no  equity  prisdiction  under  §3669  Bums  1901, 
Acts  1891  p.  24,  §2,  providing  that  their  jurisdiction,  with  cer- 
tain additions,  shall  be  concurrent  with  mayors'  and  justices' 
courts,  since  neither  justices'  courts  (§1500  Bums  1901,  §1433 
R.  S.  1881),  nor  mayors'  courts  (§3497  Bums  1901,  §3062  R. 
S.  1881),  are  granted  such  power. 

Steinmetz  v.  G.  H.  Hammond  Co.,  153,  157  (6). 

OBIMINAIi  LAW- 

See  Embezzlement;  Indictment  and  Information;  Larceny; 
Perjury. 

An  act,  without  the  letter,  but  within  the  spirit  of  a  criminal 
statute,  not  a  crime,  see  Statutes,  8;  Sherrick  v.  State^'SAb, 
354  (7). 

Original  bills  of  exceptions  in  cases  of,  not  a  part  of  transcript 
on  appeal  under  act  of  1903  (Acts  1903,  p.  338),  where  precipe 
called  only  for  a  "transcript,"  see  Appeal  and  Error,  21,  22; 
State  V.  Thompson,  96,  97  (1),  (2). 

Instructions  as  to  self-defmise,  see  Trial,  19,  20;  Weston  v.  State, 
324,  327   (3),  329   (7). 

1.  Crimes. — Statutory. — ^All  crimes  in  Indiana  are  statutory; 
and  the  defendant  must  be  prosecuted  and  convicted  under 
some  certain  statute.  Vinnedge  v.  State,  415,  420  (8). 

2.  Indictment. — Bill  of  Particulars. — Defendant,  Auditor  of 
State,  indicted  for  embezzlement  of  money  received  and  appro- 
priated to  his  own  use,  is  not  entitled  to  a  bill  of  particulars 
thereof  showing  from  whom  and  on  what  account  the  different 
items  were  received.  Sherrick  v.  State,  345,  348  (1). 

3.  Bill  of  Particulars. — Right  to. — Appeal  and  Error. — Courts 
have  the  inherent  right  to  compel  the  state  in  a  cilminal  prose- 
cution to  furnish  the  defendant  with  a  bill  of  particulars,  where 
it  is  apparent  from  the  peculiar  nature  of  the  facts  that  justice 
and  fair  dealing  re<iuire  it,  the  trial  court's  discretion  therein 
being  subject  to  review  on  appeal  only  for  abuse. 

Sherrick  v.  State,  345,  350  (2). 

4.  Indictment. — Bill  of  Particulars. — Motion  to  QvxLsh. —  An  in- 
dictment in  this  State  so  uncertain  as  to  require  the  trial  judge 
to  grant  an  order  to  furnish  defendant  a  bill  of  particulars  is 
subject  to  a  motion  to  quash.      Sherrick  v.  State,  345,  350  (3). 

5.  Public  Officers. — Embezzlement. — Bill  of  Particulars. — A  pub- 
lic officer  charged  with  the  embezzlement  of  public  funds  is  not 
entitled  to  a  bill  of  particulars  showing  the  items  of  such  em- 
bezzled funds,  since  he  knows  thereof  better  than  the  State. 

Sherrick  v.  State,  345,  351   (4). 

6.  Larceny. — Felonious  Intent. — Contributions. — Religious  Asso^ 
ciations. — The  soliciting  and  receipt  of  money,  by  defendant, 
at  a  church,  with  the  intent  to  appropriate  such  money  to  his 
own  use,  falsely  representing  to  the  contributors  that  such 
money  was  to  be  used  for  a  certain  bcffievolent  purpose,  con- 
stitute the  felonious  elements  of  larceny. 

Toums  v.  State,  315,  317  (1). 
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7.  Larceny, — Voluntary  Contributions, — ^The  fiict  that  eontrib- 
utors  voluntarily  gave  their  money  to  defendant,  with  no  expec- 
tation of  its  return,  at  a  church  contribution,  upon  the  false 
representation  that  such  money  was  received  for,  and  was  to 
be  used  in,  the  erection  of  a  certain  building  for  benevolent 
purposes,  is  no  defense  to  a  charge  of  larceny,  where  defendant 
so  falsely  received  such  money  with  the  felonious  intent  to 
appropriate  it  to  his  own  use.         Towns  v.  State,  315,  318  (2). 

8.  Larceny. — Fraud. — Trick. — Possession.  —  Trespass.  —  Title. — 
The  receipt  of  money  by  means  of  a  trick  or  device,  where  de- 
fendant had  a  preconceived  design  to  steal  same,  is  larceny, 
since  the  possession  so  obtained  is  not  legal  and  the  owner  re- 
tains the  constructive  possession  of  such  money,  a  conversion 
thereof  constituting  a  trespass,  and  therefore  larceny. 

Towns  V.  State,  315,  318  (3). 

9.  Larceny. — Evidence. — Sufficieney. — Where  defendant  secured 
permission  from  the  pastor  of  a  church  upon  the  false  repre- 
sentation that  he  represented  a  certain  benevolent  enterprise 
and  falsely  took  a  collection  for  such  purpose,  appropriating  the 
money  so  collected  to  his  own  use,  he  is  properly  convicted  of 
larceny.  Towns  v.  State,  315,  318  (4). 

10.  Self -Defense. — Test. — Defendant  has  the  right  to  defend 
himself  by  force  where,  from  his  viewpoint,  it  is  reasonably 
apparent  that  he  will  probably  suffer  personal  injury  at  the 
hands  of  an  aggressor.  Weston  v.  State^  324,  328  (4). 

11.  Self -Defense. — Character  of. — To  justify  self-defense  by  the 
use  of  the  fists  does  not  require  that  the  reasonably  apparent 
danger  shall  be  so  great  as  the  danger  sufficient  to  justify  the 
the  use  of  a  deadly  weapon.  Weston  v.  State,  324,  328  (5) . 

12.  Self-Defense. — When  Right  Begins. — Assault  and  Battery. — 
Defendant,  when  it  is  reasonably  apparent  to  him  that  he 
is  assaulted,  or  will  be  immediately,  but  not  to  the  degree  of 
endangering  his  life,  may  resist  bv  the  use  of  such  force  as 
is  reasonably  calculated  to  protect  him  from  such  dangers. 

Weston  V.  State,  324,  328  (6). 

DAMAGES— 

See  Replevin. 

To  lands,  see  Evidence,  23;  Schmoe  v.  Cotton,  364,  369  (10). 

Recovery  for  mental  anguish,  see  Trial,  25;  Indianapolis  St.  R. 

R.  Co.  V.  Ray,  236,  247  (20). 
Aggravation  of  disease,  not  special,  and  may  be  recovered  for 

under  general  demand,  see  Pleading,  77;  Indiana,  etc..  Traction 

Co.  y.  Jacobs,  SB,  91  (4). 
Need  not  be  alleged,  where  contract  sued  upon  stipulates  amount, 

see  Pleading,  6;  Howard  v.  Adkins,  184,  191  (13). 
Limitation  of  action  for,  because  of  destruction  of  lateral  sup- 
port,  see  Limitation   op  Actions;   Schmoe  v.   Cotton,  364, 

371  (14). 
Judgment  for,  in  replevin,  is  res  judicata  as  to  damages  up  to 

time  of  trial,  see  Judgment,  21;   Jackson  v.  Morgan,  528, 

534  (9). 
1.    Items  of. — Seperate  Actions. — Personal  Injuries. — The  items 

of  damage  recoverable  in  personal  injury  cases  are  only  such 

as  would  support  a  separate  action  therefor. 

Indianapolis  St.  R.  Co  v.  Ray,  236,  245  (16). 
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2.  Doctor's  BiUa. — Street  Railroads. — Husband  and  Wife, — The 
wife  may  recover  doctors'  bills,  contracted  to  be  paid  for  by 
herself,  as  part  of  the  dama^  caused  by  negligent  injuries 
inflicted  upon  her  by  a  street  railroad  company. 

Indianapolis  Traction,  etc.,  Co.  v.  Kidd,  402,  414  (18). 

3.  Liquidated,-^ontract8. — A  contract  providing  that  defendant 
shall  exchange  his  store  at  a  certain  valuation  for  plaintiff's 
farm  at  a  certain  valuation  per  acre,  plaintiff  to  pay  the  differ- 
ence, and  providing  that  in  case  of  breach  $500  should  be 
paid  as  liquidated  damages  by  the  violating  party,  such  sum 
must  be  so  treated,  the  actual  damage  being  difficult  of  com- 
putation, and  such  sum  being  within  the  reasonable  limits  of 
the  probable  loss  Howard  v.  Adkins,  184,  191    (12). 

4.  Lateral  Support. — Negligence,  —  Contributory.  —  Negligence 
and  contributory  negligence  are  not  factors  in  an  action  for 
damages  for  depriving  plaintiff's  land  of  lateral  support. 

Schmoe  v.  Cotton,  364,  367  (3) . 

5.  Mea,8ure  of, — Lateral  Support. — The  measure  of  damages  for 
the  withdrawal  of  the  lateral  support  to  the  plaintiff's  land 
is  the  difference  in  the  value  of  plaintiff's  land  by  reason  of 
such  injury.  Schmoe  v.  Cotton,  364,  369  (9). 

6.  Negligence.  —  Proximate  Results.  —  Liability.  —  Defendant  is 
legally  liable  only  for  the  proximate  results  of  his  negligence. 

Indianapolis  St.  R.  Co.  v.  Ray,  236,  246  (17). 

7.  Negligence. — Physical  Injury. — Mental  Anguish. — Damages 
are  recoverable  for  mental  an^ish  in  negligence  cases  onlv 
when  there  has  been  a  physical  im^jact  and  where  such  an^ish 
flows  from  such  impact  or  where  it  has  its  origin  or  exciting 
cause  coincident  with  such  impact. 

Indianapolis  St.  R.  Co.  v.  Ray,  236,  245  (18). 

8.  Speculative. — Negligence. — Remote  Results. — Mental  Anguish. 
—Damages  are  not  recoverable  for  mental  anguish  flowing 
remotely  from  a  physical  impact  caused  by  negligence;  nor  from 
a  reflection  or  brooding  over  the  plaintiff's  physical  condition 
caused  by  such  negligence,  such  damages  being  wholly  specula- 
tive and  conjectural. 

Indianapolis  St.  R.  Co.  v.  Ray,  236,  246  (19). 

9.  Instructions. — Negligence. — Damages.  —  Physical  Injuries. — 
Deprivation  of  Freedom  and  Social  Intercourse. — An  instruc- 
tion, in  an  action  for  personal  injuries,  that  plaintiff  is  entitled 
to  recover  "for  being  deprived  of  freedom  of  action,  and  social 
meeting  and  intercourse  with  her  friends"  is  reversible  error, 
since,  if  such  damages  are  recoverable,  they  are  covered  by  the 
general  instruction  on  physical  injuries  and  mental  anguish, 
and,  unless  specially  alleged  and  proved,  they  will  be  pre- 
sumed to  flow  from  reflection  or  broodine  over  the  injuries 
received.  Indianapolis  St.  R.  Co.  v.  Ray,  236,  248  (21). 

DECEDENTS'  ESTATES- 

See  Descent  and  Distribution;  Executors  and  Administra- 
tors; Wills. 

Plaintiff  must  prove  execution  of  note  executed  by  decedent, 
if  general  denial  is  pleaded,  see  Pleading,  3;  Digan  v.  Mandel, 
586,  594  (11). 

Not  liable  on  contract  of  waiver  for  street  assessments  executed 
by  executor,  see  Contracts,  4;  Hayes  v.  Shirk,  569,  581  (20), 

Vol.  167—47 
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Where  party  dies  after  service,  an  appeal  from  the  Judgment 
rendered  is  governed  by  the  civil  code  and  not  by  act  concern- 
ing settlement  of  decedents'  estates,  see  Appeal  and  EsRCMty 
13;  Hayes  v.  Shirk,  669,  678  (8). 

Contracts  of  executors  concerning  paymoit  of  sti;eet  assessments, 
see  Action,  1;  Hayes  v.  Shirk,  569,  572  (1). 

Mere  settlement  of,  by  administrator,  does  not  estop  heirs  from 
contesting  will,  see  Wills,  2-5;  Foley  v.  O'Donaghue,  134. 

Executors  and  Administrators, — Duty  to  Settle  Estates. — ^It  is 
the  duty  of  an  executor  to  administer  the  testator's  estate, 
without  regard  to  the  heirs*  statutory  right  of  contest,  and  dis- 
tribute the  proceeds  as  directed  in  the  will. 

Foley  v.  0'D(maghue,  134,  138  (6). 

BEOIiARATIOirS- 

See  Evidence. 

DEEDS- 

See  Contracts;  Fraudulent  Convetancbs;  Trusts;  Vendor 
AND  Purchaser;  Wills. 

Devise  of  all  land  of  which  testator  may  'Mie  seized"  cannot 
operate  as  a  deed,  see  Wills,  17;  HeasUm  ▼.  Kritg,  101, 
113   (17). 

May,  with  other  writings,  constitute  an  express  trust,  see  TRUSTS, 
1;  Ellison  v.  Ganiard,  471,  485  (3). 

Parties  to  suits  for  reformation  of,  see  Action,  2;  Adams  ▼. 
Betz,  161,  168   (4). 

1.  Description. — Acres  Conveyed, — "More  or  Less  J* — The  words 
"more  or  less"  following  the  number  of  acres  conveyed  by  a 
deed,  usually  characterize  such  number  as  matter  of  descrip- 
tion and  not  of  the  essence  of  the  contract. 

Adams  v.  Betz,  161,  169  (6). 

2.  Boundaries, — Disputed  Title, — Where  a  grantor  conveyed  cer- 
tain lands,  bounded  by  a  fence,  located,  though  erroneously, 
on  the  supposed  line,  said  conveyance  containing  in  fact  fewer 
acres  than  was  supposed,  a  subsequent  deed  by  the  grantor 
and  others  interested  of  the  disputed  tract  beyond  the  fence 
puts  at  rest  the  title  to  said  disputed  tract  as  against  any 
claims  of  the  grantee  of  the  lands  oounded  by  such  lence. 

Adams  v.  Betz,  161,  170  (8). 

3.  Contemporaneous  Contracts, — Construction, — Trusts, — Banh- 
ruptcy, — Quieting  Title, — A  deed  absolute  upon  its  face,  when 
construed  with  a  contemporaneous  writing  executed  with  such 
deed,  which  creates  the  grantee  a  trustee  of  the  granted  prop- 
erty and  directs  a  sale  thereof  and  a  distribution  of  the  pro- 
ceeds to  certain  determinable  beneficiaries,  passes  no  beneficial 
title  to  such  grantee;  and  his  trustee  in  oankruptcy  cannot 
maintain  a  suit  thereon  to  quiet  title. 

ElUson  V.  Ganiard,  471,  489  (8). 

4.  Lease  and  Release, — Statute  of  Uses, — Constructions. — A  deed 
of  lease  and  release  attempting  to  convey  a  freehold  in* future 
will  be  upheld  as  a  covenant  to  stand  seized,  thus  making  it 
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effectual  under  the  statute  of  uses,  though  such  deed  was  void 
at  the  common  law.  Heaston  v.  Krieg,  101,  115  (22). 

6.  Wills. — C(yn8truction, — ^Where  an  instrument  intended  as  a  will 
cannot  operate  as  such,  it  will  be  upheld  as  a  deed  if  possible; 
and  vice  versa,  Heaston  v.  Krieg,  101,  115   (23). 

DEMT7BREB— 

See  Pleading. 

DESCENT  AND  DISTBIBUTION- 

See  Wills. 

1.  Decedents'  Estates,  —  Widows.  —  Liberal  Policy  Towards.  • — 
The  policy  of  the  law  of  this  State  is  to  deal  liberally  with  the 
widow  in  the  distribution  of  the  husband's  estate. 

Wkitesell  v.  Strickler,  602,  610  (8). 

2.  Decedents'  Estates. — Real  Property. — Wills. — Real  property, 
on  the  death  of  its  owner,  descends  to  the  heirs,  and  the  per- 
sonal representatives  have  no  control  over  it,  unless  so  pro- 
vided in  such  owner's  will.  Hayes  v.  Shirk,  569,  580  (16). 

DISCOVEBY- 

Cannot,  over  objection,  enter  house  to  have,  see  Trespass,  1; 
McSwane  v.  Foreman,  111,  176  (6). 

Parties  are  entitled  to,  see  Injunction,  5 ;  Spurgeon  v.  Rhodes,  1, 
8  (4). 

As  to  striking  out  plaintiff's  complaint  for  failure  to  be  examined 
as  a  witness  before  the  trial,  see  Appeal  and  Error,  48; 
McSwane  v.  Foreman,  171,  176  (5). 

1.  Examination  of  Parties. — Refusal. — Contempt.  —  Appeal  and 
Error. —  A  proceeding  for  contempt  for  refusal  to  comply  with 
§521  Bums  1901,  §513  R.  S.  1881,  providing  that  if  a  party 
refuse  to  attend  and  be  examined  prior  to  a  trial,  he  ''may  be 
punished  as  for  a  contempt,"  is  ^verned,  as  to  procedure,  by 
51025  Bums  1901,  §1013  R.  S.  1881,  providing  for  punishment 
of  persons  gfuilty  of  indirect  contempt  and  giving  a  right  of 
appeal.  McSwane  v.  Foreman,  171,  174  (1). 

2.  Parties, — Examination. — Refusal.  —  Contempt. —  Indirect. — 
Appeal  and  Error. — The  punishment  of  a  party,  by  striking 
out  his  complaint  for  refusing  to  be  examined  as  provided  by 
§521  Bums  1901,  §513  R.  S.  1881,  is  governed,  as  to  an  appeal, 
by  that  provision  of  §1023  Bums  1901,  §1011  R.  S.  1881,  which 
gives  the  defendant  the  right  to  "except  to  the  opinion  and 
judgment  of  the  court."         McSwane  v.  Foreman,  171, 175  (2) . 

DRAINS- 

See  Municipal  Corporations. 

Taking  of  land  for,  is  for  a  public  use,  see  Eminent  Domain, 
1;  City  of  Huntington  v.  Amiss,  375,  378  (1). 

Evidence  of  capacity  of,  to  carry  off  water  of  district,  see 
Evidence,  22;  Beery  v.  Driver,  127,  133  (8). 

Repealing  clause  of  act  of  1905,  relating  to  drains,  see  Statutes, 
19-21;  Taylor  v.  Strayer,  23. 
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Effect  of  death  of  parties  to  a  proceeding  to  establish,  see 
Appeal  and  Error,  82-84;  Laporte  Land  Co,  v.  Morrison,  73. 

Instruction  assuming  that  proposed  drain  will  reclaim  wet  lands, 
erroneous,  see  Trlal,  27;  Beery  v.  Driver,  127,  133  (6). 

Instructions  as  to  costs  and  public  utility,  see  Trial,  26;  Beery  v. 
Driver,  127,  132  (5). 

1.  Right  to  Construct. — Legislative  Discretion. — There  is  no  com- 
mon-law right  to  construct  a  drain  over  another's  land,  and  a 
a  sanction  so  to  do,  given  by  the  legislature,  may  be  with- 
drawn at  the  discretion  of  the  legislature. 

Taylor  v.  Strayer,  23,  27  (1). 

2,'  Lakes.  —  Statutes,  —  Repeal. — Saving  Clause. — The  repealing 
clause  of  the  act  of  1905  (Acts  1905,  pp.  456,  480,  §14),  pro- 
viding: ''Such  repeal  shall  not  affect  any  pending  proceedmgs 
in  which  a  ditch  has  been  ordered  established,"  does  not  save  an 
action  pending  on  appeal  in  the  circuit  court,  though  the  board 
of  commissioners  had  rendered  a  judgment  establishing  such 
drain.  Taylor  v.  Strayer,  23,  28   (4). 

3.  Statutes. — Repeal. — Saving  Clause. — The  repealing  clause  of 
the  act  of  1905  (Acts  1905,  pp.  456,  480,  §14),  providmg:  "Such 
repeal  shall  not  affect  any  pending  proceedings  *  *  *  in 
which  there  is  no  attempt  to  and  which  will  not  lower  or  affect 
any  lake"  covering  ten  acres,  saves  all  pending  ditch  proceed- 
ings, except  those  draining  such  lakes,  and  they  may  be  prose- 
cuted to  final  judgment  regardless  of  such  act. 

Taylor  v.  Strayer,  23,  30  (9). 

4.  Cleaning. — Allotments. — Statutes. — ^Under  §§5633,  5637  Bums 
1901,  Acts  1889,  p.  53,  §2,  and  Acts  1893,  p.  271,  it  is  the  duty 
of  landowners,  after  an  allotment  of  their  portions  of  a  drain, 
to  clean  out  and  keep  in  repair  their  respective  allotments. 

Quick  V.  Parratt,  31,  34   (1). 

5.  Repairs. — Trustee's  Duties. — Under  §5638  Bums  1901,  Acts 
1891,  p.  47,  §2,  in  case  the  landowner  fails  to  clean  or  keep 
in  repair  his  allotment  of  a  drain,  the  proper  township  trustee, 
after  notice  and  failure  of  such  landowner  to  comply,  shall 
have  such  work  done  at  such  landowner's  expense,  sucn  expense 
to  be  placed  on  the  tax  duplicates  or  collected  by  suit  by  such 
trustee.  Quick  v.  Parratt,  31,  34  (2). 

6.  Repairs. — Cost  of.  —  Collection.  —  Townships.  —  Trtistees. — 
Under  §5638  Bums  1901,  Acts  1891,  p.  47,  §2,  the  proper 
landowner  alone  is  liable  for  the  cost  of  cleaning  or  keepmg 
in  repair  his  allotment  of  a  public  drain;  and  an  action  cannot 
be  maintained  against  the  township  therefor,  thou£[h  the  trustee 
thereof  ordered  the  work  done  and  gave  an  official  certificate 
therefor.  Quick  v.  Parratt,  31,  35   (3). 

7.  Remonstrances. — Joint, — When  Proper, — ^AU  remonstrators 
to  a  ditch  proceeding  may  properly  join  in  a  remonstrance 
against  same  on  the  grounds  that  the  benefits  thereof  would 
not  equal  the  expense,  and  that  it  would  not  be  of  public 
utility.    Yeoman  v.  Shaeffer,  155  Ind.  308,  distinguished. 

Beery  v.  Driver,  127,  129  (2). 

8.  Cleaning. — Duty  of  Landovmers, — Under  §§5637,  6638  Bums 
1901,  Acts  1893,  p.  271,  and  Acts  1891,  p.  47,  §2,  it  is  the  im- 
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perative  duty  of  the  landowners  through  whose  lands  a  public 
ditch  is  constructed,  annually  to  clean  out  the  same  without 
waiting  for  the  orders  of  the  township  trustee. 

Be&ry  v.  Driver,  127,  129  (3). 

9.  Obstructions, — New  Drains  Because  of, — Landowners,  through 
whose  negligence  and  failure  of  duty  a  public  ditch  has  become 
obstructed  and  rendered  unfit  for  drainage,  cannot,  because 
of  such  obstructions,  establish  a  new  drain  and  thereby .  shift 
the  burden  of  clearing  such  obstructions  upon  other  people. 

Beery  v.  Driver,  127,  132   (4). 

10.  Petition, — Notices, — Jurisdiction, — ^The  filing  of  a  petition 
and  the  giving  of  notice  as  prescribed  by  §§5655,  5656  Bums 
1901,  §4285  R.  S.  1881,  and  Acts  1893,  p.  329,  invests  the  board 
of  commissioners  with  jurisdiction  in  a  drainage  proceeding. 

Carr  v.  Duhme,  76,  79  (3) . 

11.  Statutes, — Repeal, — Saving  Clause. — The  drainage  law  of 
1891  (Acts  1891,  p.  304,  §§3598-3606  Bums  1901)  was  re- 
pealed by  the  act  of  1905  (Acts  1905,  p.  456,  §§5622-5635  Bums 
1905),  but  pending  proceedings  were  not  affected  thereby  be- 
cause of  the  saving  clause  therein  (Acts  1905,  p.  456,  §14, 
§5635  Bums  1905).    Clemans  v.  Hatch,  168  Ind.  — ,  followed. 

City  of  Huntington  v.  Amiss,  375,  379  (4). 

DXTE  PB00ES8  OF  LAW- 

See  Constitutional  Law. 

SA8EMXNT8- 

1.  Streets  and  Alleys, — Property  Rights, — The  right  of  egrress 
and  ingress  is  a  property  right  belonging  to  the  owner  of  a 
lot,  and  can  be  taken  from  him  only  by  due  process  of  law. 

MacGinnitie  v.  Silvers,  321,  324    (3). 

2.  Private  Ways, — Negligence, — Care  Required  from  Owner, — 
The  owner  of  a  private  way,  built  in  such  manner  as  to  consti- 
tute a  9t^ast-dedication,  or  an  invitation,  to  certain  persons  to 
use  same,  is  liable  for  any  injury  to  such  persons  caused  by 
his  failure  to  use  ordinary  care  therein. 

Baltimore,  etc.,  B.  Co,  v.  Slaughter,  330,  337  (4),  338  (4). 

ELEOnOH— 

See  Insurance. 

By  widow,  see  Wills,  23-31;  Whitesell  v.  Strickler,  602. 
When  res  judicata,  see  Judgment,  27,  28;  Whitesell  v.  Strickler, 
602,  616   (18),  617   (19). 

Between  action  in  tort  or  on  contract,  see  Torts,  3,  5;  Flint  & 
Walling  Mfg  Co.  v.  Beckett,  491,  498  (3),  499  (5). 

Complaint  to  set  aside  widow's  election  refusing  to  take  under 
husband's  will,  see  Pleading,  89;  Whitesell  v.  Strickler,  602, 
612  (13). 

When  widow  is  not  estopped  to  set  aside  election,  refusing  to 
take  under  the  will,  see  Estoppel,  3;  Whitesell  v.  Strickler, 
602,  617    (20), 
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BLEOnOHS- 

As  to  bribery  of  voters,  see  Evidbnce,  7-12;  Tinkle  v.  Wallace, 
382. 

Bribery  by  candidate  disqualifies  from  holding  office,  see  Consti- 
tutional Law,  12;  TivMe  v.  Wallaee,  382,  389  (7). 

Ordinary,  not  to  fill  "vacancies,"  see  Statutes,  22;  State,  ex  reL, 
V.  Ivea,  13,  21  (10). 

Of  councilmen,  statutes  relating  thereto,  see  Statutes,  14-17; 
State,  ex  reL,  v.  Ivea,  13. 

Complaint  to  mandate  commissioners  to  place  names  on  official 
ballots,  see  Pleading,  42;  State,  ex  reL,  v.  Board,  >  etc.,  276, 
287   (8). 

Finding  that  contestee  in  election  contest  bribed  voters,  sustains 
judgment  declaring  vacancy,  see  Judgment,  4;  Tinkle  v.  Wat- 
lace,  382,  393  (16). 

1.  Ballots. — Preparation  of. ^-Political  Parties, — ^While  the  print- 
ing and  distribution  of  the  official  ballots  are  entrusted  to  public 
officers  (§6214  Bums  1901,  Acts  1889,  p.  157,  §17),  still  the 
selection  and  certification  of  its  candidates  are  left  to  the 
respective  political  parties. 

State,  ex  reL,  v.  Board,  etc.,  276,  282   (1). 

2.  Nominations, — Ballots,  —  Election  Commissioners.  —  Statutes, 
—Mandatory.— Section  6214  Bums  1901,  Acts  1889,  p.  157, 
§17,  providing  that  the  election  commissioners  shall  place  on 
the  official  ballot  under  the  party  emblem  the  nominees  selected 
''at  the  time  and  place  designated  in  the  call  of  the  regularly 
constituted  party  authorities,"  is  in  the  highest  degree  man- 
datory. State,  ex  reL,  v.  Board,  etc.,  276,  283   (2). 

3.  Political  Parties. — Rules, — County  Chairmefi. — County  Con- 
ventions,— A  county  chairman  regularly  selected,  under  the  call 
of  the  controlling  state  central  committee,  by  the  precinct 
committeemen,  regularly  chosen  under  the  call  of  such  state 
central  committee,  is,  together  with  such  precinct  committee- 
men, the  proper  authority  to  call  a  county  convention  of  such 
party.  State,  ex  reL,  v.  Board,  etc,,  276,  284  (3). 

4.  Official  Ballots, — County  Nominations, — Political  Parties, — 
County  nominatons  made  by  a  convention  not  called  by  the 
county  central  committee  selected  under  the  regfular  call  of  the 
Republican  state  central  committee,  cannot  be  placed  on  the 
official  ballots  as  the  nominees  of  the  Republican  party. 

State,  ex  reL,  v.  Board,  etc.,  276,  284  (6). 

5.  Official  Ballots.  —  Nominations, —  Nominations  made  by  a 
county  mass  convention  called  by  persons  who  claimed  to  be, 
but  who  were  not,  the  Republican  county  central  committee, 
have  no  legal  right  to  the  party  emblem  on  the  official  ballots. 

State,  ex  reL,  v.  Board,  etc,,  276,  285  (6), 

6.  Political  Parties, — Divisions, — Courts, — Jurisdiction, — Courts 
have  jurisdiction  to  determine  which  of  conflicting  lists  of  can- 
didates claimed  to  be  made  by  a  political  party,  is  entitled  to  go 
on  the  official  ballot  under  the  emblem  oi  such  party. 

State,  ex  reL,  v.  Board,  etc.,  276,  285  (7). 

7.  Official  Ballots, — Election  Commissioners, — Public  Duty, — 
An  action  to  mandate  the  board  of  election  commissioners  to 
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ELEOnOHS— OontinuecL 

place  on  the  official  ballots  the  names  of  the  nominees  of  a  party 
is  a  matter  involving  the  highest  public  interest. 

State,  ex  rel.,  v.  Board,  etc.,  276,  289  (13). 

8.  Contevt, — Tovmship  Trustee. — Bribery. — Constitutional  Law. — 
Under  article  2,  §6,  of  the  Constitution,  providing:  "every  per- 
son shall  be  disqualified  for  holding  office,  ^  *  *  who  snail 
have  given  or  ottered  a  bribe,  threat  or  reward  to  secure  his 
election,"  and  §6312  Bums  1901,  §4756  R.  S.  1881,  providing 
that  any  election  may  be  contested  on  the  ground  that  the  con- 
testee  is  ineligible,  the  election  of  a  township  trustee  may  be 
contested  because  of  his  bribing  or  offering  to  bribe  an  elector. 

Tinkle  v.  Wallace,  382,  385  (1). 

9.  Contest. — Statement  of. — Constitutional  Law. — Statutes. — ^A 
statement  of  an  election  contest  showing  that  the  contestee 

(1)  gave,  and  (2)  offered  to  give  bribes  and  rewards  to  electors 
to  secure  his  election  is  based  upon  article  2,  §6,  of  the  Con- 
stitution and  not  upon  §2328  Burns  1901,  Acts  1889,  p.  267, 
§2,  providing  that  any  candidate  offering  a  bribe  shall  be  fined 
and  disfranchised.  Tinkle  v.  Wallace,  382,  386  (2). 

10.  Contest. — Statement  of. — Constitutional  Law. — A  statement 
of  an  election  contest  showing  that  the  contestee  (1)  gave  and 

(2)  offered  to  give  bribes  to  electors  to  secure  his  election  is 
founded  upon  the  constitutional  provision  (Art.  2,  §6),  render- 
ing any  candidate  ineligible  who  gives  or  offers  to  give  a  bribe 
to  secure  his  election,  although  such  statement  details  the 
giving  and  offering  of  such  bribes  with  the  particularity  re- 
quired under  §2328  Bums  1901,  Acts  1889,  p.  267,  §2,  pro- 
viding that  such  acts  shall  constitute  a  crime 

Tinkle  v.  Wallace,  382,  386  (4). 

11.  Candidates. — Eligibility. — Bribery.  —  Conviction.  —  A  candi- 
date convicted  of  bribery  is  ipso  facto,  rendered  ineligible  to 
accept  a  public  office  or  to  retain  one  already  possessed. 

Tinkle  v.  Wallace,  382,  387  (6). 

12.  Contest. — CiviL — Criminal  Prosecution. — ^A  criminal  prose- 
cution and  conviction  is  not  a  condition  precedent  to  the  right 
of  an  elector  to  contest  the  election  of  a  candidate,  but  the 
State  or  an  elector  has  the  right  to  proceed  therein  indepen- 
dently. Tinkle  v.  Wallace,  382,  387  (6). 

13.  Questions. — Offers  of  Proof. — Trial. — To  present  any  question 
on  appeal  concerning  the  exclusion  of  evidence,  proper  questions 
must  be  asked  the  witness  and  offers  of  proof,  responsive  to 
such  questions,  made.  Tinkle  v.  Wcillace,  382,  392  (14). 

14.  Words  and  Phrases. — "Vacancy.** — What  Is. — An  election 
held  in  advance  of  the  expiration  of  an  office  is  not  an  election 
to  fill  a  "vacancy."  State,  ex  rel.,  v.  Ives,  13,  18  (6). 

15.  Tie  Vote. — Vacancy.  — Statutes. — The  contingency  that  a 
tie  vote  might  be  cast  at  the  first  election  held  thereunder 
does  not  control  the  construction  of  the  act  of  1905  (Acts 
1905,  pp.  219,  242,  §45)  so  as  to  cause  the  office  of  councilman 
to  become  "vacant"  at  such  election,  when  it  could  not  become 
"vacant"  thereafter  in  case  of  a  tie  vote. 

State,  ex  rel,  v.  Ives,  13,  19  (7). 
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ELEOTBIO  ZiIOHTS— 

Negligence  in  conduct  of,  by  city,  complaint  for,  see  Pi^ading, 
56;  Aiken  v.  City  of  Columbus,  139,  150  (13). 

Cities  are  liable  for  negligence  in  conduct  of,  see  Municipal 
Corporations,  11,  13,  15,  16;  Aiken  v.  City  of  Columbus,  139; 
City  of  Richmond  v.  Lincoln,  468. 

EMBEZZLEMENT— 

See  Criminal  Law;  Larceny. 

For  indictment,  see  Indictment  and  Information,  9;  Vinnedge 
V.  State,  415,  419  (5). 

Burden  is  on  State  to  show  that  statute  applies  to  Auditor  of 
State,  see  Statutes,  5;  Sherrick  v.  State,  345,  356  (8). 

1.  Elements. — Trespass. — Embezzlement,  as  distingfuished  from 
larceny,  does  not  include  the  element  of  trespass  in  obtaining 
the  possession  of  the  money  or  thing  appropriated. 

Vinnedge  v.  State,  415,  418  (3). 

2.  Possession.—How  Obtained.—Vnder  82022  Bums  1901,  §1944 
R.  S.  1881,  to  constitute  embezzlement,  the  money  appropriated 
must  come  into  defendant's  possession  by  virtue  of  his  employ- 
ment. Vinnedge  v.  State,  415,  418  (4). 

3-  Larceny.  —  Statutes.  —  The  statute  defining  embezzlement 
(§2022  Bums  1901,  §1944  R.  S.  1881)  is  supplemental  to 
that  defining  larceny  (§2006  Bums  1901,  §1933  R.  S.  1881), 
and  the  two  do  not  overlap.         Vinnedge  v.  State,  415,  420  (6) . 

4.  Proof  of  Larceny. — A  defendant  cannot  be  convicted  of  larceny 
where  the  proof  shows  embezzlement. 

Vinnedge  v.  State,  415,  420  (7). 

5.  Evidence.  —  Officers.  —  Money.  —  From  Whom  Received. — On 
an  indictment  of  the  Auditor  of  State  for  embezzlement  the 
State  is  not  required  to  prove  the  source  from  which  the  em- 
bezzled money  was  received  nor  the  fund  to  which  it  belonged, 
proof  of  its  receipt,  the  trust  and  the  conversion  of  at  least 
a  part  thereof,  being  sufficient. 

Sherrick  v.  State,  345,  351  (5). 

6.  Essentials. — Auditor  of  State. — To  convict  the  Auditor  of 
State  of  embezzlement  the  State  must  show  that  he  converted 
money  belonging  to  the  State,  and  that  such  money  came  into 
his  hands  according  to  law.        Sherrick  v.  State,  345,  359  (13). 

7.  Auditor  of  State.  —  Receipt  of  Insurance  Taxes.  —  Official 
Capacity. — Estoppel. — The  Auditor  of  State,  indicted  for  the 
embezzlement  of  insurance  taxes  received  by  him  while  in  the 
discharge  of  his  duties  as  such  auditor,  is  not  estopped  from 
showing  that  the  duty  of  receiving  such  taxes  was  not  en- 
joined upon  him  by  the  law.       Sherrick  v.  State,  345,  362  (17). 

EMINENT  DOMAIN- 

Private  property  may  be  taken  only  by  the  exercise  of  the 
power  of,  see  Constitutional  Law,  1;  State  v.  Richcreek,  217, 
223  (4). 

1.  Drains. — Public  Use. — The  condemnation  of  private  property 
for  drainage  purposes  constitutes  a  taking  for  a  public  use. 

City  of  Huntington  v.  Amiss,  375,  378  (1) . 
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EMINENT  DOMAIN-Continued. 

2.  Interurban  Railroads.  —  Procedure.  —  Statutes. — Section  one 
of  the  act  of  1903  (Acts  1903,  p.  125,  §5464a  Burns  1905), 
providing  particularly  in  reference  to  the  crossing  of  steam 
railroads  by  interurban,  suburban  and  street  railroads,  is 
supplemental  to  section  five  of  the  act  of  1901  (Acts  1901,  p. 
461,  §5468e  Bums  1901),  providing  generally  for  condemnation 
proceedings  by  interurban  and  other  similar  railroads;  and 
the  two  sections  are  to  be  construed  as  if  they  were  parts 
of  one  act. 

Terre  Haute,  etc.,  R.  Co.  v.  Indianapolis,  etc.,  Co.,  .193, 

195  (1). 

3.  Awards.  —  Appeal  from.  —  Exceptions.  —  Questions  Present- 
able.—Procedure. — Under  85468e  Burns  1901,  Acts  1901,  p.  461, 
§5,  i>roviding  for  appeals  from  an  award  in  condemnation  pro- 
ceedings, matters  of  law  and  fact  may  be  set  up  in  the  ex- 
ceptions to  an  award;  and  on  a  hearing  in  the  circuit  court 
the  case  is  governed  by  the  rules  of  procedure  in  civil  cases 
where  applicable. 

Terre  Haute,  etc.,  R.  Co.  v.  Indianapolis,  etc.,  Co.,  193, 

196  (2). 

4.  Interurban  Railroads. — Awards. — Appeal. — Rights  of  Parties. 
— Neither  the  filing  of  an  instrument  of  appropriation  nor  the 
payment  of  an  award,  where  an  appeal  is  taken,  gives  the  con*- 
demning  company  any  title  to  the  lands  sought  to  be  condemn- 
ed,  but  during  such  appeal  such  company  is  a  licensee  by  law, 
the  proceeding  remaining  in  fieri  until  the  final  disposition 
on  appeal. 

Terre  Haute,  etc.,  R.  Co.  v,  Indianapolis,  etc.,  Co.,  193, 
198  (5). 

EdUlTX  — 

See  Fraudulent  Conveyances. 

Has  jurisdiction  to  set  aside  fraudulent  judgments,  see  Judgment, 
10;  Steinmetz  v.  G.  H.  Hammond  Co.,  153,  157  (4). 

City  courts  have  no  Jurisdiction  to  try  cases  in,  see  Courts,  11,  12; 
Steinmetz  v.  G.  H.  Hammond  Co.,  153,  157  (5),  (6). 

Pacts  not  constituting  laches  in  widow's  suit  to  set  aside  elec- 
tion not  to  take  under  will,  see  Wills,  31;  Whitesell  v.  Strick- 
Zcr,  602,  619  (24). 

Enlarging  Jurisdiction. — Legislative  Powers. — The  legislature  has 
the  power  to  enlarge  the  jurisdiction  of  the  courts  of  equity. 
American  Express  Co.  v.  Southern  Ind.  Express  Co.,  292, 
310  (3). 

E8T0PPEL- 

Party  is  estopped  to  question  finding  of  a  fact,  where  upon  his 
motion,  his  opponent's  evidence  thereof  was  improperly  ex- 
cluded, see  Highways,  12;  Spaulding  v.  Mott,  58,  71  (14). 

Auditor  of  State  not  estopped  to  show  that  money  received  by 
him  does  not  legally  belong  to  State,  see  Embezzlement,  7; 
Sherrick  v.  State,  345,  362  (17). 

Defendant  is  estopped  to  show  a  want  of  consideration  for  a 
contract  for  the  benefit  of  a  third  party,  performed  by  plaintiff, 
see  Contracts,  2;  Hayes  v.  Shirk,  569,  580  (18). 
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Cestuis  que  trust,  not  estopped  by  failure  of  trustee  to  record 
instrument  creating  trust,  see  Bankruptcy,  2;  Ellison  v.  Ganr 
iard,  ill,  489   (9). 

Party  re<^uiring  opponent  to  make  a  will  an  exhibit  to  the  com- 
plaint, IS  estopped  to  assert  on  appeal  that  such  will  is  not  an 
exhibit,  see  Appeal  and  Error,  50;  Heaston  v.  Krieg,,  101, 
107  (1). 

1.  Origin, — Purpose. — Estoppel  arises  from  equitable  principles 
and  is  designed  to  aid  in  dispensing  justice,  and  its  purpose  is  to 
preserve  acquired  rights  and  not  to  create  new  ones. 

Sherrick  v.  State,  345,  361  (16). 

2.  Nature  of, — Bankruptcy, — Trustee. — ^Where  a  creditor  dealt 
with  a  bankrupt,  relying  upon  the  bankrupt's  ownership  of 
property  held  by  him  under  a  deed  absolute  upon  its  face,  such 

Property  in  reality  being  held  in  trust,  such  creditor,  to  avail 
imself  of  an  estoppel,  must  bring  a  suit  to  subject  such  land 
to  the  payment  of  his  claim,  the  trustee  in  bankruptcy  being 
unable  to  assert  such  an  estoppel. 

Ellison  V.  Ganiard,  471,  490  (10). 

3.  In  Pais. — Taking  Advantage  of  One's  Ovm  Wrong, — Where 
defendant  wrongfully  and  fraudulently  secured  the  plaintiff 
to  renounce  the  provisions  of  her  husband's  will,  defendant's 
purchase  of  the  devised  property  at  administrator's  sale  and 
expenditure  of  money  thereon  to  the  knowledge  of  plaintiff, 
and  plaintiff's  conveyance  to  defendant  of  her  one-third  interest 
in  such  lands  in  consideration  of  care  and  support,  do  not  estop 
plaintiff  from  setting  aside  her  election  to  renounce  the  pro- 
visions of  the  will  and  assert  title  to  the  proceeds  of  the 
property  in  the  hands  of  the  administrator. 

Whitesell  v.  Strickler,  602,  617  (20). 

EVn>EHOE— 

In  fraudulent  conveyance  suits,  see  Fraudulent  Conveyances. 

Weighing  of,  on  appeal,  see  Appeal  and  Error,  111-113. 

Exclusion  of,  how  questioned,  see  Elections,  13;  Tinkle  v.  Wal- 
lace, ZS2,  392  (14). 

Extrinsic  evidence,  admissible  to  show  jurisdiction,  where  record 
is  silent,  see  Jurisdiction,  4;  Todd  v.  Crail,  48,  54  (4). 

Of  voluntary  conveyance  without  consideration  establishes  prima 
facie  case  of  fraud  against  debtor,  see  Execution;  Stark  v. 
Lam6,  642,  646  (5). 

Sufficiency  of,  to  convict  for  larceny,  see  Criminal  Law,  9;  Towns 
V.  State,  315,  318  (4). 

Possession  of  a  note,  as  evidence  of  ownership,  see  Bills  aKD 
Notes,  5;  Digan  v,  Mandel,  586,  595  (13). 

Different  reasons  than  those  urged  below  cannot  be  assigned  on 
appeal  for  excluding,  see  Appeal  and  Error,  101;  Spatuding  v. 
Mott,  58,  72  (15). 

Questions  on,  cannot  be  determined  on  appeal  in  the  absence  of 
such  evidence,  see  Appeal  and  Error,  18;  Trambley  v.  State, 
231,. 232  (1). 


Digitized  by 


Google 


INDEX.  747 


BVIDEHOE— Continued. 

Order  of  introduction,  largely  discretionary  with  trial  court,  gee 
Trial,  7,  8;  Todd  v.  Crail,  48,  57  (11) ;  Tinkle  v.  Wallace,  382, 
393  (16).  • 

Must  support  allegations,  see  Trial,  51;  Digan  v.  Mandel,  586, 
591  (6). 

Competency  of  testator's  physicians  to  testify  in  will  contest,  see 
Witnesses;  Hedston  v.  Krieg,  101,  117  (25). 

Parol  evidence,  inadmissible  to  overthrow  the  intent  of  a  will, 
see  Wills,  20;  Helton  v.  Krieg,  101,  114  (20). 

1.  Bills  and  Notes, — Introduction  of, — Preliminary  Proof  Necet^ 
aary, — Proof  of  the  possession  of  a  note  by  the  plaintiff  and  of 
the  defendant's  signature  thereto^  authorizes  the  admission  of 
such  note  in  evidence,  the  order  of  proof  being  immaterial. 

Digan  v.  Mandel,  586,  593  (9). 

2.  Burden  of  Proof, — Contributory  Negligence, — The  defendant, 
in  a  personal  injury  case,  to  defeat  plaintiff,  must  establish 
by  fair  preponderance  of  the  evidence  the  contributory  negli- 
gence of  plamtiff.    City  of  Indianapolis  v.  Keeley,  516,  526  (18) . 

3.  Admissions  of  Attorney. — Admissions  of  an  attorney  at  law 
are  not  evidence  against  the  client. 

Spurgeon  v.  Rhodes,  1, 10  (7). 

4.  Declarations,  —  Larceny,  —  Evidence  of  the  declarations  of 
defendant,  charged  with  the  larceny  of  certain  contributions 
received  by  him  upon  his  false  representation  that  such  money 
was  to  be  used  in  the  work  of  a  certain  benevolent  enterprise, 
as  to  the  institution  with  which  he  was  connected  in  the  rais- 
ing of  such  money,  is  admissible. 

Toums  V.  State,  315,  318  (6). 

5.  Declarations  of  Plaintiff's  Husband, — Wills, — Contest, — Un- 
due Influence, — It  is  not  erroneous  to  exclude  evidence  of 
declarations  of  plaintiff's  husband  tending  to  show  undue  in- 
fluence in  a  will  contest  where  the  evidence  on  such  question 
is  not  sufficient  to  warrant  a  submission  of  such  question  to 
the  jury.  Heaston  v.  Krieg,  101,  119  (26). 

6.  Declarations  of  Patient  to  Physician, — The  declarations  of  a 
patient  to  her  physician  concerning  her  injuries  are  admissible, 
in  her  behalf,  in  an  action  of  damans  for  such  injuries. 

Indiana,  etc..  Traction  Co,  v.  Jacobs,  85,  92  (6). 

7.  Circumstantial,  —  Bribery,  —  Identification  of  Briber,  —  Evi- 
dence that  the  witness  was  called  from  his  house  in  the  nif^ht 
and  given  $1  and  promised  certain  work  by  a  person  ^vmg 
his  name  as  that  of  the  candidate  for  township  trustee,  is  ad- 
missible in  an  election  contest,  although  the  witness  was  un- 
able to  identify  such  candidate  as  the  man  who  committed 
such  act.  Tinkle  v.  Wallace,  382,  389   (8). 

8.  Identification, — Failure  of, — Motion  to  Strike  Out, — ^Where 
circumstantial  evidence  is  introduced  tending  to  show  the  com- 
mission of  an  act  by  defendant,  but  the  evidence  is  not  sufficient 
to  connect  defendant  with  the  commission  therof,  a  motion 
to  strike  out  such  evidence  should  be  made. 

Tinkle  v.  Wallace,  382,  390  (9). 

9.  Sufficiency, — Question  for  Jury, — ^Where  a  witness  testifies 
that  he  was  bribed  by  a  person  representing  himself  to  be  the 
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defendant,  and  the  defendant  denies  anv  knowledge  thereof  and 
produces  a  witness  who  testifies  that  he  (such  witness)  gave 
such  bribe  without  defendant's  knowledge,  defendant's  gruilt 
is  a  proper  question  for  the  court  or  jury. 

Tinkle  v.  WaUaee,  382,  391  (10). 

10.  Bribery, — Intentions, — ^In  an  action  to  contest  an  election, 
the  intent  of  the  taker  of  a  bribe  is  not  material  evidence,  the 
intent  of  the  giver  being  admissible  as  characterizing  the  trans- 
action. Tinkle  v.  Wallace,  382,  391  (11). 

11.  Bribery.  —  Advice,  —  Elections, — Contest, — Where  defendant 
in  a  contested  election  case  was  challenged  "for  using  money 
to  influence  .voters"  the  court's  refusal  to  permit  him  at  the 
trial  to  answer  the  question:  ''Did  you  request  Mr.  Cady  or 
Mr.  Curd  to  seek  the  advice  of  anybody  else?"  (concerning  the 
making  of  an  affidavit  enabling  him  to  vote)  is  harmless  error. 

Tinkle  v.  Wallace,  382,  391  (12). 

12.  Failure  to  Vote  When  Challenged  for  Bribery, — Explana- 
tions.— Defendant,  in  the  trial  of  an  election  contest,  may 
explain  his  reasons  for  his  failure  to  vote  at  the  election  when 
challenged  "for  using  money  to  influence  voters." 

Tinkle  v.  Wallace,  382,  392  (13). 

13.  Parol.  —  Contracts. — Boundaries. — Partition. — In  a  suit  to 
quiet  title  to  lands  enclosed  by  a  fence,  evidence  of  a  parol 
agreement  between  plaintiff  and  defendant's  grantor  that  such 
fence  should  mark  tne  true  boundary  line  between  their  lands, 
is  admissible.  Adams  v.  Betz,  161,  171  (9). 

14.  Contracts. — Contemporaneous  Oral  Declarations, — ^The  ad- 
mission of  the  declarations  of  parties  made  during  the  nego- 
tiations resulting  in  the  execution  of  the  contract  sued  upon 
is  not  necessarily  harmful  to  the  party  refusing  to  comply. 

Ditchey  v.  Lee,  267,  274  (8). 

15.  Parol.  —  Written  Contracts. — Explanations. — Parol  evidence 
is  not  admissible  to  vary  or  contradict  a  written  contract;  but 
such  evidence  is  admissible  to  explain  the  circumstances,  to 
show  the  real  consideration,  to  identify  the  subject-matter  and 
to  give  effect  to  such  contract.        Ditchey  v.  Lee,  267,  275  (10) . 

16.  Parol.  —  Contracts.  —  Application  of,  to  Subject-Matter. — 
Parol  evidence  is  admissible  to  apply  a  contract  to  its  subject- 
matter.  Howard  v.  Adkins,  184,  188  (3). 

17.  Parol. — Contracts. — Construction, — Frauds,  Statute  of. — Con- 
tracts within  the  statute  of  frauds  bein^  construed,  like  other 
contracts,  in  the  light  of  their  surroundmgs,  parol  evidence  is 
admissible  to  show  such  surroundings. 

Howard  v.  Adkins,  184,  188  (4). 

18.  Parol.  —  Consideration.  —  Indefinite. — Contracts. — Written. — 
Parol  evidence  is  admissible  to  clear  up  an  ambiguity  in  the 
written  statement  of  the  consideration  of  a  written  contract. 

Howard  v.  Adkins,  184,  190  (8) . 

19.  Opinions. — The  opinion  of  a  witness  upon  facts  and  con- 
ditions which  can  be  fully  placed  before  the  jury  is  not  ad- 
missible in  evidence. 

Indianapolis  Traction,  etc.,  Co,  v.  Kidd,  402,  412  (14). 
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20.  Opinions, — Insanity. — Lay  Witnesses. — Lay  witnesses,  after 
testifying  to  the  facts  of  their  relationship  with  testatrix,  may 
upon  such  facts  as  a  basis  state  their  opinion  as  to  her  sanity 
or  insanity.  Heaston  v.  Krieg,  101,  120  (28) . 

21.  Expert, — Hypothesis. — Failure  to  Show  Basis  of  Facets, — 
Striking  Out. — ^Where  expert  evidence  is  admitted  to  prove 
probable  resulting  injuries,  certain  conditions  being  hypotheti- 
cally  assumed,  plaintiff's  counsel  agreeing  to  show  such  condi- 
tions, no  question  can  be  raised  on  the  introduction  of  such 
evidence,  on  plaintiff's  failure  to  prove  such  hypothetical  con- 
ditions, unless  defendant  at  the  close  of  plaintiff's  case,  moves 
to  strike  out  such  evidence. 

Indiana,  etc.,  Traction  Co.  v.  Jacobs,  85,  91  (5). 

22.  Opinions. — Drains. — It  is  improper  to  ask  a  lay  witness  in 
a  drainage  proceeding  whether  the  proposed  drain  would  be 
more  effectual  in  carrying  off  the  water  than  the  present  one 
if  cleaned,  since  that  is  a  question  for  the  determination  of 
the  jury,  and  is  capable  of  proof  otherwise. 

Beery  v.  Driver,  127,  133  (8). 

23.  Damages. — Value  of  Land  Before  and  After  Injury. — Opin- 
ions.— The  opinion  of  a  witness  as  to  the  value  of  lands  before 
and  after  the  injuries  thereto  is  competent  in  an  action  for 
damages  caused  by  the  withdrawal  of  lateral  support. 

Schmoe  v.  Cotton,  364,  869  (10). 

24.  Part  of  Viewers'  Report. — Highways. — Gravel  Roads, — ^It  is 
not  error  for  the  court  to  refuse  to  permit  plaintiffs  to  intro- 
duce the  favorable  parts  only  of  the  viewers'  report  in  a  gravel 
road  case,  in  a  suit  to  enjoin  further  proceedings  in  the  con- 
struction of  such  gravel  road.  Todd  v.  Crau,  48,  58  (12). 

26.  Viewers'  Report.^  —  Fraud.  —  Irregularities.  —  Highways.  — 
Gravel  Roads. — Evidence  of  fraud  and  irregularities  in  the 
viewers'  report  in  a  gravel  road  case  is  inadmissible  in  a  suit 
to  enjoin  further  construction  of  such  road,  where  jurisdiction 
of  the  board  of  commissioners  is  proved. 

Todd  y.  Crail,  iS,  58  (13). 

26.  Entries.  —  Proof  of  Posting.  —  Highways. — Gravel  Roads. — 
In  a  suit  to  enjoin  the  further  construction  of  a  gravel  road, 
defendants,  to  prove  the  board's  jurisdiction,  may  introduce 
the  entries  of  the  board  and  the  original  written  proof  of  post- 
ing notices  of  the  presentation  of  the  gravel  road  petition  to 
such  board.  Todd  v.  Crail,  48,  58  (14). 

27.  Interurban  Railroads. — Oumer  and  Operator  of. — Evidence 
by  an  employe  that  he  was  in  the  employ  of  the  defendant  and 
in  charge  of  the  car  on  which  plaintiff  was  a  passenger  when 
injured,  sufficiently  shows  that  defendant  was  operating  such 
car,  especially  when  defendant  was  contesting  the  case  upon 
its  merits.  Indiana,  etc.,  Traction  Co,  v.  Jacobs,  85,  92  (7). 

28.  Judicial  Notice,  —  Republican  Party,  —  Courts  take  judicial 
notice  that  there  is  but  one  Republican  party  in  this  State. 

State,  ex  ret,,  v.  Board,  etc.,  276,  284  (4) . 

29.^  Judicial  Notice. — Street  Railroads. — Carriers. — Courts  take 
judicial  notice  that  street  railway  companies  are  carriers  of 
passengers.  Indianapolis  St.  R.  Co.  v.  Ray,  236,  240  (4). 
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30.  Judicial  Notice. — Pleadings. — Courts  judicially  know  that 
horses  sometimes  take  fright  at  unusual  objects. 

Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330,  341  (10). 

31.  Mortgages.  —  Existence  of.  —  Payment.  —  Bills  and  Notes. — 
Where  ddfendants,  in  an  action  on  certain  notes,  pleaded  pay- 
ment, and  contended,  as  sustaining  such  plea,  that  they  had 
been  during  the  time  such  notes  existed  fully  able  to  pay  same, 
evidence  that  a  mortgage  in  a  lar^e  sum  covered  their  farm, 
and  that  a  foreclosure  suit  was  brought  against  them  dur- 
ing such  time,  is  competent.    Hasper  v.  Weitcamp,  371,  375  (6) . 

32.  Res  Ipsa  Loquitur.  —  Municipal  Corporations.  —  Defective 
Streets. — The  doctrine  of  res  ipsa  loquitur  does  not  apply  to 
injuries  caused  by  defective  streets. 

City  of  Indianapolis  v.  Keeley,  516,  525  (11). 

33.  Negligence. — Burden  of  Proof. — Effect  of  Statutory  Change 
of  Rule.—-l!Yie  effect  of  the  act  of  1899  (Acts  1899,  p.  58,  S359a 
Bums  1901)  was  to  relieve  the  plaintiff,  in  a  personal  injury 
case,  from  proving  the  exercise  of  due  care. 

City  of  Indianapolis  v.  Keeley,  516,  626  (17). 

34.  Injury  to  Crops  in  Bam. — Negligence. — Erection  of  Wind- 
mill.— Damages. — In  an  action  for  damages  caused  by  the  fall- 
ing of  a  windmill  negligently  erected  by  defendant  upon  plain- 
tiff's bam,  evidence  of  the  damage  caus^  to  plaintiff's  crops 
stored  in  the  bam  is  admissible. 

Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,  504  (19). 

35.  Presumptions.  —  Exercise  of  Due  Care.  —  There  is  no  pre- 
sumption m  this  State  that  the  plaintiff,  in  a  personal  injury 
case,  used  due  care. . 

City  of  Indianapolis  v.  Keeley,  516,  525  (12). 

36.  Presumptions. — Nature  of. — Presumptions  of  law  are  in- 
ferences warranted  by  the  experiences  of  the  courts  in  adminis- 
tering justice,  some  of  them  being  conclusive  of  a  given  proposi- 
tion and  some  being  only  prima  facie  evidence  thereof. 

City  of  Indianapolis  v.  Keeley,  516,  527  (19). 

37.  Presumptions. — Inferences. — Presumptions  of  fact  are  in- 
ferences of  fact  drawn  by  the  experienced  mind  from  the 
existence  of  other  facts  proved  in  a  case,  and  such  inferences 
or  presumptions  are  questions  for  the  jury. 

City  of  Indianapolis  v.  Keeley,  516,  527  (20). 

38.  Flying  of  Burning  Sparks. — Distance. — Evidence  of  the  dis- 
tance which  flying  sparks  were  carried  from  a  burning  bam 
is  admissible  as  a  part  of  the  res  gestae  in  an  action  against 
a  railroad  company  for  negligently  setting  fire  to  such  bam, 
thereby  setting  on  fire  a  house  and  storeroom,  though  the  direc- 
tion of  the  wind  was  not  shown  to  have  been  the  same  as  when 
the  sparks  left  the  engine. 

Cleveland,  etc.,  R.  Co.  v.  Hayes,  454,  458  (8). 

39.  Weighing  of.  —  Circumstantial.  —  Railroads. — Setting  Fires. 
— A  railroad  company  may  be  held  negligent  in  setting  fires, 
though  its  inspector,  experts  and  servants  all  testify  that  its 
spark-arrester  was  of  the  most  approved  pattem,  properly 
inspected  and  in  good  condition,  where  other  evidence  snows 
that  the  locomotive  emitted  sparks  the  size  of  a  dime,  throwing 
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them  a  distance  of  100  feet,  thus  causing  damage  to  plaintiff, 

the  weight  of  such  circumstantial  evidence  being  for  the  jury. 

Cleveland,  etc.,  R.  Co.  v.  Hayes,  464,  461  (13). 

40.  Objections.  —  Sufficiency.  —  An  objection,  that  defendant's 
counsel  did  not  see  how  certain  offered  evidence  was  competent, 
is  insufficient.  Haeper  v.  Weitcamp,  371,  375  (7). 

41.  Exclusion.  —  Harmless  Error.  —  Interrogatories  to  Jury. — 
Answers  to  the  interrogatories  to  the  jury  showing  certain 
facts  in  favor  of  defendant  render  harmless  any  error  in  ex- 
cluding evidence  tending  to  show  such  facts. 

Indianapolis  Traction,  etc.,  Co.  v.  Kidd,  402,  413  (16). 

42.  Ambiguxms.  —  Exclusion  of.  —  It  is  not  error  to  refuse  to 
permit  a  witness  to  answer  an  ambiguous,  uncertain  and  in- 
definite question,  especially  where  the  witness  had  already 
testified  to  the  substance  of  the  fact  sought  to  be  shown. 

Schmoe  v.  Cotton,  364,  370  (13). 

43.  Hypothetical  Questions.— Failure  to  Supply  Evidence  of 
Details. — Duty  of  Adversary. — ^Where  a  party  propounds  an 
hypothetical  question  on  his  agreement  later  to  supply  the 
evidence  of  the  details  thereof,  and  he  fails  to  supply  same,  it 
is  his  opponent's  duty,  in  order  to  present  error  thereon,  to  move 
to  strike  out  the  answers  thereto,  after  the  close  of  such 
party's  evidence. 

Flint  &  Walling  Mfgl  Co.  v.  Beckett,  491,  606  (21). 

44.  Receiving  Incompetent,  to  Prove  Established  Fa^t. — Appeal 
and  Error. — The  admission  of  incompetent  evidence  to  prove  a 
well-established  fact  in  a  case  does  not  constitute  reversible 
error.  Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,  606  (22). 

EXEOTTTIOH— 

Does  not  reach  property  held  in  trust  by  debtor,  see  TRUSTS,  4; 
Ellison  V.  Ganiard,  471,  488  (6). 

Property  Liable  to. — Exemptions. — Evidence. — Prim4i  facie  all 
property  of  a  debtor  is  subject  to  execution;  and  therefore 
proof  that  the  conveyance  in  question  was  voluntary  and  with- 
out consideration,  or  made  with  fraudulent  intent,  establishes 
a  prima  facie  case.  Stark  v.  Lamb,  642,  646  (6) . 

EXE0T7T0BS  AND  ADMINISTRAT0B8- 

Should  settle  estates,  without  regard  to  the  heirs'  right  to  con- 
test will,  see  Decedents'  Estates;  Foley  v.  O'Donaghue,  134, 
138  (5). 

Personally  liable  on  contract  of  waiver  for  street  assessments 
made  against  decedent's  property,  see  Contracts,  4;  Hayes  v. 
Shirk,  569,  581  (20). 

Contracts  of,  to  pay  street  assessments,  do  not  grow  ''out  of  any 
matter  connected  with  a  decedent's  estate,"  see  Action,  1; 
Hayes  v.  Shirk,  569,  572  (1). 

1.  Powers. — Decedents^  Estates. — Executors  and  administrators 
derive  their  powers  from  the  will  of  the  testator  or  from  the 
statutes ;  and  they  have  no  general  or  implied  powers  beyond 
those  necessary  to  carry  out  those  expressly  conierred. 

Hayes  v.  Shirk,  569,  678  (12). 
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2.  Powers. — Personalty. — ^In  the  absence  of  a  testamentaiy  pro- 
vision to  the  contrary,  an  executor  is  entitled  to  all  the  de- 
cedent's personal  property  for  the  purpose  of  a  settlement 
of  the  estate.  Hayes  v.  Shirk,  569,  578  (13). 

8.  Powers. — Contracts  Concerning  Decedents'  Estates. — Exec- 
utors and  administrators  have  no  power  to  make  a  new  and 
independent  contract  imposing  a  charge  upon  their  decedents' 
estates,  even  though  such  estates  would  be  benefited  ther^y. 

Hayes  v.  Shirk,  569,  578  (14). 

4.  Decedents'  Estates.  —  Contracts.  —  Personal  Liability.  —  The 
general  rule  is  that  a  contract  executed  by  an  executor  or  ad- 
ministrator on  behalf  of  his  decedent's  estate,  for  its  sole 
benefit,  and  intended  to  bind  it  only,  is  void  as  to  such  estate, 
and  imposes  a  personal  liability  upon  such  executor  or  adminis- 
trator. Hayes  v.  Shirk,  569,  579  (16) . 

EXEMPnOHS— 

See  Fraudulent  Conveyances. 

All  property,  prima  facie  liable  to  execution,  see  EXECUTION; 
Stark  V.  Lamb,  642,  646  (5). 

BXHIBITS— 

See  PUBADING. 

XXPBBTS- 

See  Evidence,  19-23. 

EXPRESS  OOKPANIES- 

See  Carriers;  Commerce. 

Regulation  of,  by  State,  see  Constitutional  Law,  18-16. 

May  be  enjoined  from  discriminating,  see  Injunction,  1;  Ameru 
can  Express  Co.  v.  Southern  Ind.  Express  Co.,  292,  309  (2), 
315  (2). 

PACTOBY  ACT- 

See  Master  and  Servant. 

EIBE8- 

See  RAiiiU)ADS. 

POBEOLOSUBE* 

See  Liens;  Mortgages. 

FOBMEB  ABJUDICATION* 

See  Judgment. 

TBATJD* 

See  Fraudulent  Conveyances. 

Answer  of  fraud,  in  action  on  contract,  see  Pleading,  82;  Price 
V.  HuddUston,  536,  541  (7). 

Relation  to  larceny,  see  Criminal  Law,  8;  Towns  v.  State,  815, 
318  (3). 
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Misrepresentations  of  the  contents  of  a  writing,  not  available  as 

a  defense,  where  defendant  had  the  ability  and  opportunity  to 

read  same,  before  executing,  see  Contracts,  6;  Price  v.  Hiui- 

d/eaton,  636,  542  (9). 
In  concealment  of  cause  of  action  may  precede,  be  concurrent 

with,  or  subsequent  to,  the  accruing  of  such  cause,  see  Action, 

3;  Whitesell  v.  Strickler,  602,  620  (25). 
Of  third  party,  no  defense  to  suit  by  widow  to  set  aside  election 

not  to  take  under  will,  see  Wills,  27;  Whitesell  v.  Strickler, 

602,  614  (14).    • 
Effect  of. — Jndgment.^-FrsMd  vitiates  a  Judgment. 

Steinmetz  v.  G.  H,  Hammond  Co.,  153,  166  (3). 

FBATJDS,  STATUTE  OF^ 

See  Contracts,  7,  8,  13,  14. 

FBATJDULENT  00NVEYAN0E8- 

1.  Setting  Aside, — Joint  Debts. — Legal  Remedy  against  Part  of 
Debtors. — A  creditor  cannot  resort  to  equity  to  set  aside  a 
fraudulent  conveyance  of  one  joint  debtor  and  subject  the  prop- 
erty conveyed  to  the  payment  of  his  claim,  where  he  has  an 
adequate  legal  remedy  for  the  collection  of  his  claim  from  other 
joint  debtors.  Stark  v.  Lamb,  642,  645  (1). 

2.  Setting  Aside. — Legal  Remedy  against  Joint  Debtor. — Special 
findings  in  a  suit  to  set  aside  a  fraudulent  conveyance,  showing 
that  defendant  fraudulently  transferred  his  property  to  him- 
self and  wife;  that  he  thereby  became  insolvent;  that  such 
transfer  was  made  without  consideration,  and  that  the  defend- 
ant's joint  obligor  was  discharged  in  banlcruptcy  from  the  pay- 
ment of  such  debt,  support  a  conclusion  of  law  that  such  con- 
veyance should  be  set  aside.  Stark  v.  Lamb,  642,  646  (2). 

3.  Setting  Aside. — Subsequent  Bankruptcy  of  Solvent  Joint 
Debtor. — ^The  insolvency  of  defendant's  joint  debtor,  subse- 
quent to  defendant's  fraudulent  conveyance  of  his  property, 
does  not  preclude  the  plaintiff  creditor  from  setting  aside  such 
conveyance  and  subjecting  defendant's  property  to  the  pay- 
ment of  his  debts.  Stark  v.  Lamb,  642,  646  (3). 

4.  Evidence. — To  set  aside  a  conveyance  as  fraudulent,  the 
plaintiff  must  prove  facts  which  either  directly  or  by  inference 
show  that  such  conveyance  was  made  with  a  fraudulent  intent. 

Stark  V.  Lamb,  642,  646  (4). 

5.  Sales. — Exempt  Property. — A  debtor's  conveyance  cannot  be 
set  aside  as  fraudulent,  where  his  property  is  not  subject  to 
execution,  being  exempt  by  law.       Stark  v.  Lamb,  642,  647  (6). 

6.  Setting  Aside. — Exemptions. — Presumptions. — Where  the  proof 
shows  that  the  debtor  had  less  than  the  amount  of  property 
which  he  might  claim  as  exempt,  the  presumption  is  that  he 
claims  such  exemption,  and  it  is  the  duty  of  the  court  to  find 
that  such  conveyance  was  not  fraudulent. 

Stark  V.  Lamb,  642,  647  (7). 

7.  Setting  Aside.  —  Exemptions,  —  Evidence. — General  Denial. — 
Under  the  general  denial  to  a  suit  to  set  aside  a  conveyance 
as  fraudulent,  evidence  is  admissible  to  show  that  the  defend- 
ant's property  at  the  time  of  the  conveyance  was  not  subject  to 
execution,  and  therefore  the  conveyance  was  not  fraudulent. 

Stark  V.  Lamb,  642,  647  (8). 
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8.  Exemptions, — Special  Findings. — The  absence  of  a  special  find- 
ing that  the  alleged  fraudulent  conveyance  covered  property 
which  was  exempt  by  law,  leaves  a  presumption  that  the  court 
in  finding  that  the  conveyance  was  made  with  intent  to  defraud 
his  creditors,  found  such  fact  in  view  of  the  law  giving  such 
creditor  a  right  to  transfer  his  exempt  property  without  being 
subject  to  the  imputation  of  fraud. 

Stark  V.  Lamb,  642,  648  (9). 

GRAVEL  B0AD8- 

See  Highways. 
HABEAS  OOBPTTS- 

1.  To  Release  Prisoner. — Collateral  Attack. — An  attempt  by 
habeas  corpus,  to  obtain  the  release  of  a  person  in  custody 
under  the  judgment  of  a  court  is  a  collateral  attack  on  the 
judgment  of  such  court.  Ryan  v.  Rhodes,  121,  124  (2). 

2.  Correcting  Errors, — Appeal  and  Error. — The  writ  of  habeas 
corpvLs  cannot  be  used  to  correct  the  errors  a  court  may  have 
made  in  its  judgment  committing  the  plaintiff. 

Ryan  v.  Rhodes,  121,  124  (3). 

HIGHWAT8- 

See  Judgment,  11-14;  Railroads. 

Allegations  necessary  to  show  obstruction  calculated  to  frighten 

horse,  see  Pleading,  33;  Baltimore,  etc.,  R.  Co.  v.  Slaughter, 

330,  341  (12). 
Perjury  in  affidavit  of  non-collusion  in  contracts  for  construction 

of,  see  Indictment  and  Information,  10;  State  v.  Dorsey, 

199,204  (6). 
Evidence  in  suits  to  enjoin  opening  of,  see  Evidence,  24-26;  Todd 
V.  Crail,  48. 
Legislature  may  create  taxing  districts  for  construction  of,  see 

Constitutional  Law,  17,  18;  Spaulding  v.  Mott,  68,  66   (6), 

67  (7). 
Affidavit  of  non-collusion,  not  necessary  in  bidding  on  construc- 
tion of  free  gravel  roads,  see  Constitutional  Law,  16;  State 

V.  Dorsey,  199,  204  (5). 

1.  Gravel  Roads. — Construction. — Bids. — Boards  of  Commission- 
ers.— Statutes. — Boards  of  commissioners  are  authorized  to  give 
notice  and  receive  bids  for  the  construction  of  free  gravel  roads 
by  §6901  Bums  1901,  Acts  1901,  p.  449,  §3,  and  not  by  §5594al 
Bums  1901,  Acts  1899,  p.  343,  §37,  providing  that  certain 
specifications  shall  be  filed  in  the  auditor's  office  and  that  cer- 
tain notices  shall  be  given  before  boards  of  commissioners  shall 
let  contracts  for  the  construction  of  any  public  undertaking. 

State  V.  Dorsey,  199,  202  (1). 

2.  Gravel  Roads,  —  Construction.  —  County  Work.  —  Statutes.  — 
Under  the  act  of  1877  (Acts  1877  [s.  s.],  p.  29,  §1,  §4246  R.  S. 
1881)  it  was  uniformly  held  that  the  boards  of  commissioners, 
in  the  construction  of  free  gravel  roads,  were  engaged  in  a 
county  business.  State  v.  Dorsey,  199,  203  (3). 

3.  Gravel  Roads.  —  Construction.  —  County  Work.  —  Statutes. — 
Under  §5592  Bums  1901,  Acts  1899,  p.  170,  §4,  boards  of  county 
commissioners,  in  the  construction  of  free  gravel  roads,  are 
engaged  in  a  county  business.         State  v.  Dorsey,  199,  204  (4). 
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4.  Gravel  Roads. — Within  Two  Miles  of  County  Line. — Taxing 
Districts. — Statutes. — The  manner  of  giving  notice  of  the  filing 
of  a  petition,  the  time  and  place  of  hearing,  the  report  of  the 
viewers  and  procedure  outlined,  clearly  indicate  that  the  gravel 
road  act  of  1903  (Acts  1903,  p.  255)  did  not  create  a  taxing 
district  composed  of  lands  in  separate  counties. 

Spaulding  v.  Mott,  58,  62  (1). 

5.  Gravel  Roads. — Statutes. — Construction. — Prior  Statutes. — ^In 
construing  the  gravel  road  act  of  1903  (Acts  1903,  p..  255)  the 
courts  will  give  weight  to  the  fact  that  the  similar  act  of  1877 
(Acts  1877,  p.  82)  was  uniformly  construed  and  enforced  by 
the  proper  officers  as  authorizing  the  construction  of  gravel 
roads  up  to  the  county  lines  without  any  attempt  to  assess  the 
lands  in  the  adjoining  county  within  the  statutory  limit  for 
the  taxing  district.  Spaulding  v.  Mott,  58,  62  (2) . 

6.  Gravel  Roads. — Prior  Statutes. — Construction. — Presumptions. 
— The  presumption  is  that  in  passing  the  gravel  road  act  of 
1903  (Acts  1903,  p.  255)  the  legislature  had  in  mind  the  con- 
struction placed  upon  the  prior,  similar  statute  of  1877  (Acts 
1877,  p.  82),  which  authorized  such  roads  to  be  built  up  to  the 
county  lines  without  attempting  to  assess  lands  in  the  adjoin- 
ing county  within  the  statutory  limit  for  the  taxing  district. 

Spaulding  v.  Mott,  58,  64  (3). 

7.  Gravel  Roads. — Taxing  Districts. — Statutes. — The  fact  that 
the  gravel  road  act  of  1877  (Acts  1877,  p.  82)  provided  that  no 
such  road  should  be  constructed  unless  a  majority  in  number  of 
owners  and  the  owners  of  a  majority  in  acreage  of  the  lands 
assessable  should  petition  therefor,  and  the  gravel  road  act  of 
1903  (Acts  1903,  p.  255)  provides  that  it  shall  only  be  neces- 
sary for  a  majority  of  the  abutters  so  to  sign,  does  not  show  a 
legislative  intent  to  change  the  method  of  fixing  the  taxing  dis- 
tricts therefor.  Spaulding  v.  Mott,  58,  64  (4). 

8.  Gravel  Roads. — Taxing  Districts. — The  gravel  road  act  of 
1865  (Acts  1865,  p.  90),  providing  for  a  taxing  district  three- 
fourths  of  a  mile  distant  from  the  proposed  road,  outside  of' 
the  corporate  limits  of  towns  and  cities,  the  assessments  to  be 
made  on  the  valuation  in  the  auditor's  books,  did  not  extend 
such  taxing  district  across  county  lines,  though  the  road  might 
be  nearer  the  county  line  than  three-fourths  of  a  mile. 

Spaulding  v.  Mott,  58,  65  (5). 

9.  Gravel  Roads. — Width. — Viewers*  Report. — Statutes. — A  failure 
of  the  viewers'  report  to  show  the  necessity  for  the  widening  of 
a  public  highway  to  make  a  gravel  road  thereof  under  the  act 
of  1903  (Acts  1903,  p.  255)  does  not  prevent  the  board  of  com- 
missioners from  widening  same,  the  statute  making  no  pro- 
vision requiring  the  viewers  to  report  on  such  fact.  Gipson  v. 
Heath,  98  Ind.  100,  and  Crow  v.  Judy,  139  Ind.  562,  distin- 
guished. Spaulding  v.  Mott,  58,  70  (11). 

10.  Gravel  Roads. — Widening. — Procedure. — The  gravel  road  act 
of  1903  (Acts  1903,  p.  255)  requires  the  viewers  first  to  deter- 
mine whether  a  highway  shall  be  widened  or  laid  out  on  new 
ground  and  then  that  the  board  of  commissioners  shall  finally 
settle  such  question.  Spaulding  v.  Mott,  58,  71  (12). 

11.  Gravel  Roads. — Public  Utility. — Appeal. — Under  the  gravel 
road  act  of  1903  (Acts  1903,  p.  255,  §14)  the  decision  of  the 
board   of  commissioners   that  a   proposed   gravel   road  is  of 
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pnblic  utility  is  final;  and  an  appeal  to  the  circuit  court  cannot 
put  such  question  in  issue  in  such  court. 

Spatdding  v.  Mott,  58,  71  (13). 
12.  Gravel  Roods, — Widening, — Evidence, — Sufflcieneys — Exclvr 
8um  on  Appellanfs  Motion, — Estoppel. — Appdlant  is  estopped 
to  question  the  jury's  finding  of  a  certain  fact,  when  upon  his 
motion  the  adverse  party's  material  evidence  thereof  was  im- 
properly excluded*  Spaidding  v.  Mott,  68,  71  (14). 

HOMIOIDE- 

See  (^IMINAL  Law. 

Instructions  as  to  self-defense,  see  Trial,  19,  20;  Weston  v.  State, 
824,  327  (3),  329  (7). 

1.  Manslaughter, — Assault  and  Battery, — Death  Resulting, — The 
defendant's  commission  of  an  unlawful  assault  and  battery  up- 
on deceased,  resulting  in  his  death,  constitutes  manslau^ter. 

Weston  V.  State,  324,  326  (1). 

2.  Misadventure, — Assault  and  Battery, — Justifiable, — ^The  de- 
fendant's commission  of  a  justifiable  assault  and  battery  upon 
deceased,  resulting  in  his  death,  constitutes  a  homicide  by  mis- 
adventure. Weston  V.  State,  324,  827  (2). 

H0BSE8- 

See  Animals. 
HUSBAND  AND  WnPB- 

See  Wills. 

Husband  not  a  proper  party  in  a  proceeding  to  commit  the  wife 

to  the  industrial  school  for  girls,  see  Parties,  2;  Ryan  ▼. 

Rhodes,  121,  124  (4). 

Wife  may  recover  doctors'  bills  in  personal  injury  case,  where 
she  is  personally  liable  therefore,  see  Damages,  2;  Indianapolis 
Traction,  etc.,  Co,  v.  Kidd,  402,  414  (18). 

INDIOTMENT  AND  IN70BMATI0N- 

See  Criminal  Law. 

1.  Assault  and  Battery  with  Intent, — An  afiidavit  cha/ging  that 
defendant  did  '^unlawfully,  feloniously,  purposely  and  with 
premeditated  malice,  and  in  a  rude,  insolent  and  angry  manner, 
unlawfully  and  feloniously  touch,  cut,  beat  and  strike  with 
his  fist,  and  with  a  knife,  *  *  *  ^th  the  intent  then  and 
there  and  thereby  him,  the  said  Harry  Wolfe,  unlawfully,  pur- 
posely and  with  premeditated  malice  to  kill  and  murder,"  does 
not  state  an  offense,  since  it  fails  to  show  that  any  person  was 
assaulted.  Padgett  v.  State,  179,  180  (1). 

2.  Motion  in  Arrest. — Criminal  Law. — An  affidavit  containing  all 
of  the  essentials  of  a  crime,  though  the  facts  are  defectively 
charged,  is  good  on  motion  in  arrest  of  judgment,  such  defects 
being  reached  only  by  a  motion  to  quash. 

Padgett  v.  State,  179,  182  (3). 

3.  Motion  in  Arrest. — Motion  to  Quash, — An  affidavit  omitting  an 
essential  fact  of  the  crime  chareed  is  bad  on  motion  to  quash 
or  on  a  motion  in  arrest  of  judgment. 


Padgett  v.  State,  179,  181  (2). 
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4.  Certainty.— Statutea.—Vnder  §§1832,  1833  Burns  1905,  Acts 
1905,  pp.  584,  625,  §§191,  192,  providing  as  to  the  sufficiency, 
and  against  the  quashing  of,  defective  affidavits  and  indicts 
ments,  reasonable  certainty  is  necessary  in  charging  a  crime. 

Padgett  v.  State,  179,  182  (4). 

5.  Names  of  Injured  Persona, — Identification, — The  names  of  the 
injured  person,  or  a  sufficient  reason  for  the  failure  to  give 
same,  where  required  in  the  indictment  or  information,  must 
be  set  out  in  order  to  identify  the  transaction,  the  omission 
thereof  rendering  such  charge  bad  on  motion  to  quash  or  on 
motion  in  arrest.  Padgett  v.  State,  179,  183  (5). 

6.  Intendments. — Doubts, — No  intendments  are  made  in  aid  of  a 
criminal  charge,  and  all  doubts  are  resolved  in  favor  of  the 
accused.  Padgett  v.  State,  179,  184  (6) . 

7.  Statutes.  —  Charging  in  Language  of.  —  When  Suffleient, — 
Where  a  statute  in  defining  a  crime  sets  out  all  of  the  elements 
thereof,  it  is  sufficient  for  the  indictment  to  follow  the  lan- 
guage thereof,  but  where  the  statute  omits  an  element  of  the 
crime,  or  has  been  narrowed  by  judicial  construction  so  that  an 
indictment  in  the  langauge  thereof  would  be  uncertain,  a  charg- 
ing in  the  langauge  of  the  statute  is  insufficient. 

Vinnedge  v.  State,  415,  417  (1). 

8.  Inferences. — An  indictment  charging  facts  only  by  inference 
is  insufficient.  Vinnedge  v.  State,  415,  418  (2). 

9.  Form, — Embezzlement, — An  indictment  for  embezzlement 
charging  that  defendant  was  an  employe  ''and  as  such  employe 
then  and  there  had  control  and  possession  of"  $98.25,  the  prop- 
erty of  his  employer,  is  insufficient,  since  it  fails  to  show  by  a 
direct  allegation  that  his  possession  was  by  virtue  of  his  em- 

'  ployment.  Vinnedge  v.  State,  415,  419  (5). 

10.  Perjury, — Highways, — Gravel  Roads, — Bids, —  Affidavits  of 
Non-Collusion, — An  indictment  charging  that  defendant  com- 
mitted perjury  under  §2093  Bums  1901,  §2006  R.  S.  1881,  pro- 
viding that  a  party  making  a  false  affidavit  in  any  proceeding 
where  an  affidavit  is  required  by  law,  shall  be  guilty  of  perjury, 
by  the  filing  of  his  false  affidavit  of  non-collusion  with  his  bia 
for  the  construction  of  a  free  gravel  road,  is  bad,  since  no  such 
affidavit  is  required  by  law  in  such  a  case. 

State  V.  Dorsey,  199,  204  (6). 

INJUNCnOK- 

1.  Express  Companies. — Discrimination, — Statutes, — ^Injunction 
lies,  by  virtue  of  §3312e  Bums  1901,  Acts  1901,  5.  149,  §4,  to 
compel  defendant  express  company  to  grant  to  plaintiff  express 
company  the  same  terms  and  privileges  in  the  carriage  of 
plaintiff's  express  matter,  which  defendant  grants  to  other 
companies. 

American  Express  Coi  v.  Southern  Ind,  Express  Co,,  292, 
309  (2),  315  (2). 

2.  Temporary, — Evidence, — Affidavits, — Information  and  Belief, 
— It  is  sufficient,  where  a  temporary  injunction  is  prayed,  for 
the  plaintiff  to  file  his  affidavit  setting  forth  the  facts  upon  in- 
formation and  belief,  supported  by  an  affidavit  of  the  facts 
by  some  person  cognizant  thereof. 

Spur g eon  v.  Rhodes,  1,  7  (I). 
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3.  Temporary, — Evidence. — Affidavits. — Information  and  Belief, 
— No  Dental. — A  temporary  injunction  may  be  granted  upon 
plaintiff's  affidavit  upon  information  and  belief  where  the  de- 
fendant, after  notice,  fails  to  deny  the  truth  of  the  matters 
alleged.  Spurgeon  v.  Rhodes,  1,  7  (2). 

4.  Temporary.  —  Evidence.  —  Complaint. — Mere  allegations  in  a 
complaint,  of  apprehensions  or  fears,  unsupported  by  proof  will 
not  sustain  an  injunction.  Spurgeon  v.  Rhodes,  1,  7  (3). 

5.  Temporary. — Evidence. — Discovery. —  Information  and  Belief. 
— Plamtiff  in  an  application  for  a  temporary  injunction  is  en- 
titled to  a  discovery  from  defendant  upon  setting  out  the  facts 
upon  information  and  belief;  and  if  defendant,  after  oppor- 
tunity given,  fails  to  deny  same,  the  court  may  grant  such  in- 
junction. Spurgeon  v.  KJwdes,  1,  8  (4). 

6.  Temporary. — State  Board  of  Medical  Registration  and  Ex- 
amination.— Physicians. — License. — Plaintiff's  affidavit  upon  in- 
formation and  belief  that  the  state  board  of  medical  registra- 
tion and  examination  has  conspired  with  the  prosecuting  wit- 
ness to  have  charges  filed  against  him,  and  that  such  ooard 
will  revoke  his  license  without  any  trial,  supported  by  an 
affidavit  of  certain  alleged  admissions  by  the  board's  attorney, 
does  not  sustain  a  temporary  injunction,  where  the  members 
of  such  board  by  affidavits  deny  the  allegations  against  them, 
and  their  attorney  likewise  denies  such  alleged  admissions. 

Spurgeon  v.  Rhodes,  1,  9  (5). 

7.  Temporary. — Prosecuting  Witness  Outside  of  State. — Effect. — 
The  fact  that  the  prosecuting  witness  is  outside  of  the  State 
is  no  ground  for  an  injunction  to  prevent  the  State  Board  of 
Medical  Registration  and  Examination  from  trjring  the  plaintiff, 
a  licensed  physician,  upon  the  charge  of  immoral  conduct,  in 
a  proceeding  to  revoke  his  license. 

Spurgeon  v.  Rhodes,  1,  9  (6). 

INSANITY- 

Evidence  of,  see  Evidence,  20;  Heaston  v.  Krieg,  101,  120  (28). 

IKSTBUCTIOKS- 

See  Trial,  12-34. 

IKSXTUANCE- 

Answer  in  avoidance  of  policy,  see  Pleading,  41;  Glens  Falls  Ins. 
Co.  V.  Michael,  659,  679  (16). 

1.  Marine. — Disclosures. — It  is  the  duty  of  the  insured,  in  a  ma- 
rine policy,  to  disclose  to  his  insurer  all  facts  within  his 
knowledge  which  would  tend  to  increase  the  hazard,  and  a 
failure  so  to  do  ordinarily  avoids  such  policy. 

Glens  Falls  Ins.  Co.  v.  Michael,  659,  665  (1). 

2.  Fire. — Disclosures. — It  is  not  the  duty  of  assured,  in  a  fire 
policy,  to  make  disclosures  as  to  the  risk,  there  being  no  fraud 
practiced,  since  the  insurer  may  examine  the  property  insured 
and  can  make  and  verify  inquiries  in  reference  to  such  risk. 

Glens  Falls  Ins.  Co.  v.  Michael,  669,  666  (2). 

3.  Policies. — Construction. — Contracts. — Insurance  policies,  which 
contain   inconsistent  provisions,  or  which   are  so  framed  as 
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to  be  fairly  open  to  construction,  will  be  construed  so  as  to 
sustain,  rather  than  defeat,  the  insurance. 

Glens  Falls  Ins.  Co,  v.  Michael,  659,  666  (3). 

4.  Fire  Policies. — Void  Clauses, — Representations. — ^In  the  ab- 
sence of  fraud,  a  fire  policy  which  provides  that  it  "shall  be 
void  if  the  insured  has  concealed  *  *  *  any  material  fact; 
♦  *  ♦  or  if  the  interest  of  the  insured  in  the  property  be  not 
truly  stated  herein,"  or  "if  the  interest  of  the  insured  be 
other  than  unconditional  and  sole  ownership;  or  if  the  sub- 
ject of  insurance  be  a  building  on  ground  not  owned  by  the 
insured  in  fee  simple,"  is  not  void,  although  assured  had  a 
life  estate  only,  no  representations  having  been  made  by  as- 
sured to  the  insurer  and  no  questions  being  asked  by  such  in- 
surer. Anything  to  the  contrary  in  Geiss  v.  Franklin  Ins,  Co.^ 
123  Ind.  172,  disapproved.    Gillett,  3,,  dissenting. 

Glens  Falls  ins.  Co.  v.  Michael,  659,  666   (4),  699    (4), 
705  (4). 

6.  Policies, — Construction, — Inequality  of  Parties. — Insurance 
policies  prepared  by  experts  with  a  view  of  safeguarding:  the 
insurer  at  all  points,  and  with  the  execution  and  provisions 
of  which  the  assured  had  nothing  to  do,  and  the  import  of  many 
of  the  provisions  of  which  he  cannot  fully  comprehend,  should 
not  be  construed  and  enforced  as  contracts  where  the  parties 
deal  on  an  equal  footing  with  each  other. 

Glens  Falls  Ins.  Co.  v.  Michael,  659,  677  (5). 

6.  Policies. — Mutuality  of  Contracts. — The  meeting  of  the  minds 
of  the  parties,  essential  to  the  ordinary  contract,  is  usually 
wanting  in  fact  as  to  many  of  the  provisions  in  insurance 

Solicies,   the  assured's   assent   thereto   being  largely   a   legal 
ction.      Glens  Falls  Ins.  Co.  v.  Michael,  659,  677  (6),  704  (6). 

7.  Fire. — Insurable  Interest. — Life  Tenants. — Life  tenants  have 
an  insurable  interest  in  the  house  situate  upon  their  land. 

Glens  Falls  Ins.  Co.  v.  Michael,  659,  677  (7). 

8.  Policies. — Validity. — Presumptions. — ^Where  the  insurer  issues 
a  fire  policy  to  life  tenants,  and  they  pay  the  premium  and  the 
insurer  accepts  and  retains  same,  the  presumption  is  that  the 
parties  in  good  faith  intended  to  effect  a  valid  contract. 

Glens  Falls  Ins.  Co.  v.  Michael,  659,  677  (8). 

9.  Policies. — Title  of  Assured. — Failure  to  Inquire  About. — Pre^ 
sumptions. — ^Where  the  insurer  issues  a  fire  policy  to  life  ten- 
ants without  inquiring  as  to  the  title,  the  presumption  is  that 
the  insurer  is  satisfi^  as  to  the  conditions  of  the  title  and 
voluntarily  issues  the  policy  regardless  thereof. 

Glens  Falls  Ins.  Co,  v.  Michael,  659,  678  (9). 

10.  Policies. — Provisions  Broken. — Waiver. — A  provision  in  a  fire 
policy  which  is  violated  to  the  insurer's  knowledge  at  the  tak- 
ing effect  of  such  policy,  is  waived. 

Glens  Falls  Ins.  Co.  v.  Michael,  659,  678  (10). 

11.  Policies.^"Void"  Clauses.-^Voidable, ^The  word  "void"  as 
used  in  clauses  in  an  insurance  policy  means  voidable  at  the 
election  of  the  insurance  company. 

Glens  Falls  Ins,  Co.  v.  Michael,  659,  678  (11). 

12.  Policies. — Void, — Effect. — A  void  insurance  policy  is  binding 
on  nobody.  Glens  Falls  Ins,  Co.  v.  Michael,  659,  678  (12). 
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13.  Policies. — Voidable. — Avoidance  of. — Election. — ^An  insurer, 
acting  with  reasonable  diligence,  has  the  right  to  avoid  its 
policy  for  a  condition  broken,  or  it  may  elect  to  continue  sudi 
policy  in  force,  regardless  thereof. 

Glens  Falls  Ins.  Co.  v,  Michael,  659,  678  (13). 

14.  Policies, — Breach  of  Condition. — Election. — ^Where  a  fire 
policy  provided  that  it  should  be  void  in  case  the  assured  had 
other  than  a  fee-simple  title  to  the  land  on  which  the  insured 
building  stood,  and  the  assured  had  a  life  estate  only,  it  was  the 
insurer's  duty  upon  discovery  of  that  fact  to  make  its  election 
whether  it  would  avoid  such  policy  or  continue  it  in  force. 

Glens  Falls  Ins.  Co.  v.  Michael,  659,  679  (14). 

15.  Policies. — Avoidance, — Notice, — Return  of  Premium. — ^Where 
an  insurance  company  learns  of  a  condition  broken  in  its  policy, 
it  must,  with  reasonable  promptness  after  learning  of  the 
breach,  notify  the  assured  of  such  avoidance  and  the  reasons 
therefor  and  return  to  him  the  unearned  premium. 

Glens  Falls  Ins.  Co.  v.  Michael,  659,  679  (15). 

16.  Policies. — Voidable, — Retention  of  Premium. — The  retention 
of  the  premium  paid  for  an  insurance  policy,  with  knowledge 
of  a  condition  broken,  is  an  election  to  treat  such  policy  as 
valid  and  not  to  insist  upon  a  forfeiture. 

Glens  Falls  Ins.  Co.  v.  Michael,  659,  679  (17). 

17.  Fire. — Life  Tenants. — Measure  of  Loss. — The  measure  of  loss 
suffered  by  life  tenants  in  the  destruction  of  their  house,  cover- 
ed by  a  fire  policy,  is  the  value  of  the  insured  property  wh&k 
tested  by  such  interest. 

Glens  Falls  Ins.  Co.  v.  Michael,  659,  703  (20). 

18.  Conduct  —  Notice,  —  Waiver.  —  An  insurance  company  is 
chargeable  with  notice  of  its  own  conduct,  and  a  waiver  can 
be  manifested  by  conduct  as  well  as  by  words. 

Glens  Falls  Ins,  Co.  v.  Michael,  659,  704  (21). 

19.  Voidable. — Premiums. — Recovery. — ^The  premium  paid  for  a 
voidable  insurance  policy  cannot  be  recovered  by  the  assured, 
the  right  of  avoiding  such  policy  resting  solely  with  such  com- 
pany. Glens  Falls  Ins.  Co.  v.  Michael,  659,  704  (22). 

INTENT* 

See  Criminal  Law. 

INTEBL0CT7T0BT  OBDEBS- 

See  Judgment. 

INTEBB0GAT0BIE8  TO  JT7BY— 

See  Trial,  36-47. 

On  venire  de  novo,  no  question  can  be  raised  on  interrogatories, 
see  Pleading,  49;  Spaulding  v.  Mott,  58,  72  (17). 

INTEBSTATE  COMMEBOE— 
See  Commerce. 
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INTEBUBBAN  BAELBOADS- 

See  Railroads. 

Complaint  in  cases  of  injuries  in  alighting  from,  see  Pleading, 

75-77;  Indiana,  etc,  Traction  Co.  v.  Jacobs,  85. 
Evidence  to  establish  owner  and  operator  thereof,  see  Evidence, 

27;  Indiana,  etc.  Traction  Co.  v.  Jacobs,  85,  92  (7). 

Procedure  in  appropriating  land,  see  Eminent  Domain,  2-4; 
Terre  Haute,  etc,  k.  Co,  v.  Indianapolis,  etc,  Co,,  193. 

Appeals  from  order  fixing  point  of  crossing  of  railroad,  see 
Appeal  and  Error,  59 ;  Terre  Haute,  etc,  R.  Co,  v.  Indianapolis, 
etc,  Co.,  193,  196  (3). 

Appeals  from  boards  of  conmiissioners  in  cases  of  subsidy  elec- 
tions, see  Appeal  and  Error,  10,  11;  Good  v.  Burk,  462,  466 
(7),  467  (9). 

1.  Carriers, — Defective  Place  for  Alighting. — Negligence. — Ques- 
tion for  Jury. — ^Whether  an  elderly  woman  was  guilty  of  con- 
tributory n^ligence  in  alighting,  unassisted,  from  an  interur- 
ban  car  on  a  dark  night  at  a  defective  place,  of  which  defects 

.    she  had  an  imperfect  knowledge,  is  a  question  for  the  jury. 

Indiana,  etc.  Traction  Co.  v.  Jacobs,  85,  89  (3). 

2.  Place  of  Alighting. — Presumptions. — In  the  absence  of  notice 
to  the  contrary,  a  passenger  has  the  right  to  assume  that  the 
carrier  has  stopped  at  a  place  where,  with  due  care,  she  can 
alight  with  safety. 

Indiana,  etc,  Traction  Co.  v.  Jacobs,  85,  95  (15). 

INTOXIOATINa  LiaXTOBS- 

See  Constitutional  Law,  19-21;  Words  and  Phrases,  6-8. 

Construction  of  statutes  relating  thereto,  see  Statutes,  12,  13; 
Kunkle  v.  Abell,  434,  438  (3),  (4). 

1.  Remonstrance. — Signatures.  —  Sufficiency.  —  A  remonstrance, 
under  §72831  Bums  1901,  Acts  1895,  p.  248,  S9,  against  the 
granting  of  a  license  to  sell  intoxicating  liquors,  is  sufficient 
though  signed  by  the  surnames  and  initials  of  the  Christian 
names  only  of  the  remonstrators.  Good  v.  Burk,  462, 465  (3)  • 

2.  Remonstrance. — Statutes. — Claiming  Benefits  of. — A  litieant 
claiming  the  benefits  of  a  statutory  provision  must  bring  him- 
self clearly  within  such  provision. 

Jov^s  V.  Alexander,  395,  397  (2). 

3.  License, — Applications, — Remonstrance. — Practice. — An  appli- 
cant for  a  license  to  retail  intoxicating  liquors  is  entitled  to  a 
trial  as  to  the  sufficiency  of  his  application  and  as  to  the  valid- 
ity of  a  remonstrance  filed  against  the  granting  of  such 
license,  though  such  remonstrance  was  filed  at  a  previous 
term  of  the  commissioners'  court  and  by  them  adjudged 
sufficient  to  bar  all  applicants.        Kunkle  v.  Abell,  ^ZA,AiQ  (5). 

4.  License. — Remonstrance. — Burden  of  Proof. — Evidence, — Stat- 
utes.—\5nAet  §72831  Bums  1905,  Acts  1905,  p.  7,  the  burden 
of  proof  that  a  remonstrance  was  filed  against  the  granting 
of  license  to  sell  intoxicating  liquors  at  retail,  is  upon  the  re- 
monstrators, and  the  ex  parte  order  of  the  board  of  commis- 
sioners that  remonstrance  theretofore  filed  contained  a  majority 
of  the  electors  concerned  is  not  evidence  of  such  fact. 

Jones  V.  Alexander,  395,  897  (1). 
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5.  License, — Remonstrance. — Appeal  and  Error^ — ^An  appeal  from 
a  judgment  of  the  board  of  commissioners  dismissmg  an  ap- 
plication for  the  sale  of  intoxicating  liquors  is  not  from  the  ex 
parte  prior  proceeding  adjudging  sufficient  a  remonstrance 
theretofore  filed  against  the  issuing  of  any  license  in  the  ap- 
pellant's township  or  ward.         Lanham  v.  Woods,  398,  401  (2) . 

6.  License. — Remonstrance.  —  Procedure.  —  Remonstrants  under 
§7283i  Bums  1905,  Acts  1905,  p.  7,  are  adverse  parties  to  an 
applicant  for  liquor  license  subsequently  filing  an  application 
in  the  township  or  ward  covered  by  such  remonstrance;  and 
such  applicant  is  entitled  to  a  hearing  on  his  application  and 
to  question  the  validity  of  such  remonstrance. 

Lanham  v.  Woods,  398,  401  (3). 

7.  Application.  —  Remonstrance. — Appeal  and  Error.  —  Under 
§7280  Bums  1901,  Acts  1889,  p.  288,  applicants  and  remon- 
strants in  proceedings  to  obtain  liquor  licenses  have  the  right 
of  appeal  from  an  adverse  decision. 

Lanham  v.  Woods,  398,  401  (4). 

8.  Illegal  Sales. — Statutes. — The  person  selling,  without  a  license; 
intoxicating  liquors  in  quantities  of  a  quart  or  more  at  a  time 
under  the  act  of  1875  (Acts  1875  [s.  s.]>  p.  55),  as  amended 
by  the  act  of  1897  (Acts  1897,  p.  253),  could  be  prosecuted 
only  under  §2186  Bums  1901,  §2090  R,  S.  1881,  making  it  pun- 
ishable to  do  business  without  a  license,  where  a  license  is  re- 
quired. StaU  V.  Bock,  559,  562  (1). 

9.  Sales  to  Consumers. — Statutes. — ^The  purpose  of  the  liquor 
license  law  of  1875  (Acts  1875  [s.  s.],  p.  55)  was  to  regulate 
the  sales  of  liquors  to  consumers,  and  not  to  regulate  sales 
by  wholesalers  to  retailers  or  jobbers. 

State  V.  Bock,  559,  563  (2) 

10.  Wholesalers. — License. — Statutes. — The  act  of  1876  (Acta 
1875  [s.  s.],  p.  55),  as  amended  by  the  act  of  1897  (Acts  1897, 
p.  253),  has  no  application  to  wholesalers  who  sell  to  retailers, 
jobbers  or  consumers  in  quantities  of  five  gallons  or  more  at 
a  time.  State  v.  Bock,  559,  564  (6). 

11.  License  Law  of  1875. — To  Whom  Applicable. — The  act  of 
1875  (Acts  1875  [s.  s.],  p.  55),  providing  that  all  persons  de- 
siring to  retail  liquors,  to  be  used  as  a  beverage,  in  quantities 
of  less  than  a  quart  at  a  time,  should  secure  a  license  therefor, 
applied  only  to  to  retailers  who  sold  to  consumers. 

State  V.  Bock,  559,  564  (7). 

12.  Sales  of  Five  Gallons. — Delivery  of  Part. — A  sale  of  five  gal- 
lons of  intoxicating  liquors,  a  part  only  of  which  is  delivered 
at  the  time,  or  removed  from  tne  premises,  is  unlawful,  unless 
the  seller  has  a  retailer's  license. 

State  V.  Bock,  559,  568  (11). 

13.  Sales, — Use  of,  on  Premises  of  Seller. — Sales  by  an  unlicensed 
vendor  of  intoxicating  liquors,  in  any  quantity,  to  be  ased  on 
premises  under  the  vendor's  control,  are  unlawful  as  in  viola- 
tion of  §7285  Bums  1901,  §5320  R.  S.  1881. 

State  V.  Bock,  559,  569  (12). 

INVITATION— 

See  Words  and  Phrases. 
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See  Courts. 

Appointment  of  attorney,  consulted  by  defendant,  as  special 
judge,  see  Courts,  5;  Juliana  v.  State,  421,  424  (2). 

Cannot  decide  their  own  cases,  see  Constitutional  Law,  11 ;  Carr 

V.  Duhme,  76,  79  (4). 
Waiver  of  right  to  object  to  the  appointment  of  special  judge, 

see  Action,  4;  Whiteaell  v.  Striekler,  602,  620  (26). 

JUDGMENT— 

See  Appeal  and  Error;  Jurisdiction. 

Appeals  from  interlocutory  orders,  see  Appeal  and  Error,  4-9. 

Motion  to  modify,  see  Pleading,  44;  Ditchey  v.  Lee,  267,  276  (12). 

Pleading  in  actions  upon,  or  affecting,  see  Pleading,  34-38. 

Habeas  corpus  is  a  collateral  attack,  see  Habeas  Corpus,  1;  Ryan 
V.  Rhodes,  121,  124  (2). 

Vitiated  by  fraud,  see  Fraud;  Steinmetz  v.  G.  H,  Hammond  Co., 
153,  156    (3). 

Justices  of  the  peace  and  city  courts  have  no  jurisdiction  to  set 
aside  for  fraud,  see  Courts,  11,  12;  Steinmetz  v.  G.  H.  Ham- 
mond  Co.,  153, 157  (5),  (6). 

By  judge  disqualified  by  statute,  void,  see  Courts,  2;  Carr  v. 
Duhme,  76,  SI  (16). 

Costs  may  be  apportioned,  where  proper,  see  Costs,  2,  3;  White- 
sell  v.  Striekler,  602,  621  (27),  (28). 

Supreme  Court  has  power  to  revise,  see  Appeal  and  Error,  62,  63; 
Aiken\y.  City  of  Columbus,  139,  151  (15),  152  (16). 

What  is  final,  in  interurban  railroad  subsidy  case,  see  Appeal 
AND  Error,  60;  Good  v.  Burk,  462,  468  (10). 

Order  of  circuit  court  remanding  a  case  to  the  board  of  com- 
missioners, is  final,  see  Appeal  and  Error,  58;  Carr  v.  Duhms, 
76,  79  (2). 

Decree  of  superior  court  in  an  equity  case  appealed  from  a  city 
court,  will  be  reversed  with  an  order  to  dismiss,  see  Appeal 
AND  Error,  57;  Steinmetz  v.  G.  H.  Hammond  Co.,  153,  159  (9). 

Is  of  no  binding  force,  when  vacated  by  an  appeal,  see  Appeal 
AND  Error,  56;  Taylor  v.  Stray er,  23,  29  (5). 

Parties  bound  by  the  substantive  law  announced  in  decision  on 
appeal,  see  Appeal  and  Error,  55;  State,  ex  reL,  v.  Board,  etc,, 
276,  289  (14). 

Will  be  reversed,  where  it  rests  on  good  and  bad  paragraphs  of 
complaint  and  the  record  fails  to  show  upon  which,  see  Appeal 
and  Error,  54;  City  of  Decatur  v.  McKean,  249,  260  (10). 

1.  Irregularities, — Collateral  Attack, — ^Where  the  court  has  juris- 
diction, its  actions,  though  irregular  or  erroneous,  are  not  sub- 
ject to  a  collateral  attack.  Todd  v.  Crail,  48,  54  (5). 

2.  Collateral  Attack. — Industrial  School  for  Girls, — Commitment, 
— The  judgement,  though  erroneous,  of  a  court  of  superior  juris- 
diction committing  a  married  girl  under  fifteen  years  of  age 
to  the  Indiana  Industrial  School  for  Girls  under  the  act  of 
1903  (Acts  1903,  p.  91)  is  not  subject  to  a  collateral  attack, 
where  the  court  had  jurisdiction  over  the  person. 

Ryan  v.  Rhodes,  121,  123  (1). 
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3.  Collateral  Attack. — Issues, — Questions  Capable  of  Litigation, 
— All  questions  which  might  have  been  litigated  under  the  issues 
in  a  cause  are  conclusively  settled  by  the  Judgment  therein  as 
against  a  collateral  attack.  Ryan  v.  Rhodes,  121,  126  (5). 

4.  Finding. — Elections. — Contest.  —  Candidates.  —  Bribery.  —  A 
finding  in  an  election  contest,  that  the  contestee  bribed  divers 
electors  of  his  township  to  vote  for  him  for  township  trustee 
sustains  a  judgment  declaring  such  office  vacant.. 

Tinkle  v.  Wallace,  382,  393  (16). 

5.  Interlocutory. — Eminent  Domain.  —  Interurban  Railroads. — 
Place  of  Crossing. — An  order  of  the  circuit  court  under  S 5464a 
Burns  1905,  Acts  1903,  p.  125,  §1,  providing  for  the  crossing 
of  a  steam  railroad  by  interurban  railroads,  fixing  the  loca- 
tion of  the  crossing,  but  not  finally  determining  other  issues 
in  the  case,  is  interlocutory. 

Terre  Haute,  etc.,  R.  Co,  v.  Indianapolis,  etc,,  Co,,  193, 

198  (6). 

6.  Final — Eminent  Domain. — Interurban  Railroads. — Awards. — 
Appeal. — Exceptions. — A  judgment  of  the  court  on  the  excep- 
tions to  an  award  and  which  disposes  of  all  questions  presented 
is  a  final  judgment  from  which  an  appeal  will  lie. 

Terre  Haute,  etc.,  R.  Co,  v.  Indianapolis,  etc.,  Co.,  193, 

199  (7). 

7.  Final. — What  is. — Appeal  and  Error, — A  final  judgment  is 
one  that  disposes  of  the  case  as  to  all  parties  and  ends  the 
litigation;  and,  with  certain  exceptions,  only  such  judgments 
may  be  appealed  from. 

Terre  Haute,  etc.,  R.  Co,  v.  Indianapolis,  etc.,  Co.,  193, 
197  (4). 

8.  Final. — Legislative  Power  to  Annul. — ^A  final  judgment^  roi- 
dered  in  an  action  based  upon  a  purely  statutory  rights  cannot 
be  arbitrarily  set  aside  or  annulled  by  the  legislature. 

Taylor  v.  Strayer,  23,  29  (6). 

9.  Final. — Drains. — Board  of  Commissioners. — Appeal. — ^Where 
an  appeal  is  taken  from  an  order  of  the  board  of  commissioners 
in  a  ditch  proceeding,  the  establishment,  if  at  all,  of  such  ditch 
must  be  by  order  of  the  circuit  court,  either  directly  or  by  re- 
manding the  cause  with  directions  to  such  board. 

Taylor  v.  Strayer,  23,  29  (8). 

10.  Setting  Aside  for  Fraud. — Courts. — Jurisdiction. — Circuit 
and  superior  courts  have  jurisdiction  to  set  aside  and  annul 
judgments  obtained  by  fraud. 

Steinmetz  v.  G.  H.  Hammond  Co.,  153,  157  (4). 

11.  Validity. — Highways. — Width. — Viewers'  Report. — ApprovaL 
— A  judgment  of  the  board  of  commissioners  establisning  a 
gravel  road,  but  failing  to  set  out  its  width  in  the  judgment, 
is  not  void  where  it  expressly  approved  the  viewers'  report, 
which  did  set  out  its  width,  and  ordered  the  construction  in  ac- 
cordance therewith.  Todd  v.  Crail,  48,  65  (7). 

12.  Boards  of  Commissioners, — Technical  Accuracy. — ^Technical 
accuracy  is  not  required  in  the  orders  and  judgments  of  tiie 
boards  of  commissioners,  and  if  substantially  good,  they  cannot 
be  collaterally  attacked.  Todd  v.  Crail,  48,  57  (8). 
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13.  Validity. — Highways, — Width, — A  judgment  of  the  board  of 
commissioners  establishing  a  gravel  road»  but  not  stating  the 
width  thereof,  is  not  void,  where  such  judgment  approves  and 
makes  a  part  thereof  a  viewers'  report  which  does  state  such 
width.  Spaulding  v.  Mott,  58,  68  (9). 

14.  Validity, — Highways. — Gravel  Roads.  —  Taxing  Districts, — 
Failure  to  Assess  Part  of  Lands. — A  failure  to  assess  all  of 
the  lands  in  a  gravel  road  taxing  district  for  the  cost  thereof 
does  not  render  void  the  judgment  establishing  same,  since 
the  statute  (Acts  1903,  p.  255,  §§2,  3)  requires  only  that  the 
lands  benefited  shall  be  assessed.  Greensburgh,  etc.,  Turnpike 
Co.  V.  Sidener,  40  Ind.  424,  distinguished. 

Spaulding  v.  Mott,  58,  68  (10). 

15.  Motion  to  Modify. — Express  Companies. — Equal  Privileges. — 
Statutes. — A  decree  commanding  defendant  express  company  to 
grant  certain  specified  privileges  and  terms  to  plaintiff  express 
company,  such  privileges  and  terms  being  the  same  voluntarily 
yielded  by  defendant  to  other  express  companies,  is  warranted 
by  §3312e  Bums  1901,  Acts  1901,  p.  149,  §4. 

American  Express  Co.  v.  Southern  Ind.  Express  Co.,  292, 
315  (12). 

16.  Res  Judicata^ — Subject-Matter. — Parties. — Issues. — To  consti- 
tute a  prior  judgment  res  judicata  the  subject-matter  of  the 
particular  issue  in  the  pending  suit  must  be  the  same  as  in  the 
prior  suit,  and  the  parties,  or  their  privies,  to  the  present 
suit  must  have  been  adverse  parties  to  such  issue  in  the  prior 
suit.  Johnson  v.  Knudson^Mercer  Co.,  429,  432  (3) . 

17.  Res  Judicata. — Issues. — Test. — To  constitute  a  prior  judg- 
ment res  judicata  the  particular  issue  in  the  present  suit  must 
have  been  determined  m  the  prior  suit,  the  test  being  whether 
the  same  evidence  would  sustain  both  the  present  and  former 
issues,  difference  in  the  form  of  the  suits  being  immaterial. 

Johnson  v.  Knudson-Mercer  Co.,  429,  432  (4) . 

18.  Res  Judicata. — Replevin. — Damages. — ^A  jud^ent  in  replev- 
in is  conclusive  upon  the  parties  and  their  privies,  in  an  action 
on  the  replevin  bond,  as  to  all  matters  capable  of  litigation 
under  the  issue  Jackson  v.  Morgan,  528,  532  (3). 

19.  Res  Judicata. — Replevin. — Failure  to  Find  on  all  Issues, — ^A 
failure  of  the  verdict  and  judgment,  in  replevin,  to  show  the 
value  of  the  property  and  the  damag^es  for  detention  thereof, 
is  not  res  judicata  that  there  were  none,  in  an  action  upon  the 
replevin  bond;  and  such  questions  remain  open. 

Jackson  V.  Morgan,  528,  533  (7) . 

20.  Res  Judicata. — Replevin. — Value  of  Property. — A  judgment 
for  defendant  in  a  replevin  action  for  the  return  of  the  prop- 
erty, and,  in  case  return  is  not  made,  for  the  value  thereof,  is 
res  judicata,  as  to  such  value,  in  a  subsequent  action  on  plain- 
tiff's replevin  bond.  Jackson  v.  Morgan,  528,  534  (8). 

21.  Res  Judicata. — Replevin. — Damages. — Time  for  Which  Given. 
— A  judgment  for  damages,  in  an  action  of  replevin,  is  res 
judicata,  in  an  action  on  the  replevin  bond,  as  to  the  damages 
up  to  the  time  of  the  trial. 

Jackson  V.  Morgan,  528,  534  (9) . 
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22.  Res  Judicata. — Replevin. — Damages. —  Where  defendant  in  a 
replevin  action  recovered  a  judgment  for  the  return  of  the 
property,  and,  in  case  that  could  not  be  had,  an  alternative 
judgment  for  the  value  thereof,  a  subsequent  action  for  other 
damages  accruing  before  such  trial  cannot  be  maintained. 

Jackson  v.  Morgan,  528,  535  (11). 

23.  Defects. — Remedy. — Replevin. — Damages. — Defects  in  the  as- 
sessment of  damages  in  an  action  in  replevin  cannot  be  cor- 
rected in  a  subsequent  action  on  the  replevin  bond. 

Jackson  v.  Morgan,  628,  535  (12). 

24.  Res  Judicata. — What  Questions  are. — A  judgment  is  res 
judicata  as  to  all  matters  litigated,  or  which,  under  the  issues 
formed,  might  have  been  litigated. 

WhiteseU  v.  StricJder,  602,  615  (15). 

25.  Res  Judicata. — Parties  to  the  Issue. — Rights  of  defendants 
as  among  themselves  are  not  determined  in  an  action  wherein 
no  cross  pleadings  are  filed,  a  determination  of  such  ^estions 
as  to  the  plaintiff  being  insufficient  to  adiudicate  their  rights 
as  to  each  other.  WhiteseU  v.  Stnckler,  602,  616  (16). 

26.  Res  Judicata.  —  Parties.  —  Issues.  —  To  be  res  judicata,  a 
former  judgment  must  have  been  between  the  same  parties  and 
upon  the  same  issue.  WhiteseU  v.  Strickler,  602,  616  (17). 

27.  Res  Judicata. — Wills. — Widow's  Election. — Setting  Aside. — 
Decedents'  Estates. — Sales  to  Pay  Debts. — ^A  judgment  in  a  suit 
by  an  administrator,  against  the  widow  and  other  heirs,  to  sell 
his  decedent's  real  estate  to  pay  debts,  is  not  res  mdicata  in  a 
subsequent  suit  by  such  widow  to  set  aside  her  election  to  re- 
nounce the  provisions  of  her  husband's  will,  where  no  issues 
were  formed  between  her  and  the  other  heirs  in  such  former 
suit.  WhiteseU  v.  Strickler,  602,  616  (18). 

28.  Res  Judicata.-^Partition. — Wills. — Widow's  EleetioTL-^et- 
ting  Aside. — A  judgment  in  a  suit  for  partition  broufffat  by  the 
widow  and  three  other  heirs  against  a  fourth  heir  of  decedent^ 
wherein  no  issues  were  formed  as  among  the  plaintiffs,  is  not 
res  judicata  as  to  a  subsequent  suit  by  plaintiff  to  set  aside  her 
election  to  renounce  the  provisions  of  her  husband's  will. 

WhiteseU  v.  Strickler,  602,  617  (19). 

29.  Verdict.— General — Answers  to  Interrogatories. — When  Con- 
trolling.— The  answers  to  the  interrogatories  to  the  jury  con- 
trol the  general  verdict  only  where  the  antagonism  between 
them  is  so  great  that  no  evidence  admissible  under  the  issues 
could  harmonize  them. 

Indianapolis  Traction,  etc.,  Co.  v.  Kidd,  402,  409  (9). 

JUDICIAIi  KOTICE- 

See  Evidence,  28-30. 

JUBISDIOnON- 

See  Appeal  and  Error. 

Of  equity,  legislature  has  power  to  enlarge,  see  Equity;  American 
Express  Co.  v.  Southern  Ind.  Express  Co.,  292,  310  (3). 

Courts  have,  to  determine  which  set  of  nominations  should  be 
placed  on  the  ballot  as  candidates  of  a  party,  see  EhECnoHS,  6; 
State,  ex  rel,  v.  Board,  etc.,  276,  285  (7). 
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In  drainage  proceedings,  see  Drains,  10;  Carr  v.  Duhme,  76, 
79  (3). 

City  courts  have  not,  in  equity  cases,  see  Courts,  11,  12;  Stein- 
metz  V.  G.  H.  Hammond  Co.,  153,  157  (5),  (6). 

Of  appeals  from  railroad  commission,  in  Appellate  Court,  see 
Appeal  and  Error,  80,  81;  Grand  Rapids,  etc.,  R.  Co.  v.  Rail- 
road Com.,  etc,  214,  217  (4);  Grand  Trunk,  etc.,  R.  Co.  v. 
Railroad  Com.,  etc.,  261,  262  (2). 

Question  of,  as  to  subject-matter,  may  be  raised  at  any  time,  see 
Trial,  11;  Taylor  v.  Strayer,  23,  31  (13). 

1.  Highways.  —  Gravel  Roads.  —  Boards  of  Commissioners. — 
Statutes. — Where  a  petition  for  the  construction  of  a  gravel 
road  is  filed  as  provided  for  in  the  act  of  1903  (Acts  1903,  p. 
255,  S2)  and  the  proper  notice  given  as  therein  specified,  the 
board  of  commissioners  has  jurisdiction  thereof. 

Toddy.  Crail,  48,  52  (1). 

2.  Inferior  Courts. — Decision  on* — Collateral  Attack. — Where  the 
Question  of  jurisdiction  of  an  inferior  tribunal  defends  upon 
facts  which  it  must  determine,  its  decisions  tliereon  in  favor  of 
jurisdiction  cannot  be  collaterally  attacked. 

Todd  V.  CratZ,  48,  53  (2). 

3.  Inferior  Courts. — Pleadings. — Presumptions.— Where  the  law 
requires  certain  facts  to  be  embodied  in  the  papers,  pleadings 
or  documents  of  a  cause,  and  the  proper  inferior  court  proceeds 
with  the  case,  the  courts  will  presume,  on  a  collateral  attack, 
that  such  facts  properly  appeared.  Todd  v.  Crail,  48, 53  (3) . 

4.  Records. — Extrinsic  Evidence. — ^Where  the  face  of  the  records 
of  an  inferior  court  do  not  affirmatively  show  jurisdiction,  ex- 
trinsic evidence  is  admissible  in  aid  thereof. 

Toddy.  Crail,  48,  54  (4). 

5.  Regularity  of  Proceedings. — Presumptions. — ^Where  jurisdic- 
tion appears  m  a  cause,  the  subsequent  proceedings  of  the 
court  will  be  presumed  regular,  unless  the  contrary  affirmatively 
appears.  Todd  v.  Crail,  48,  55  (6). 

6.  City  Courts. — Appeal. — Superior  Courts. — ^The  superior  and 
circuit  courts  have  no  jurisdiction  of  a  cause  of  action  appealed- 
from  a  city  court,  where  such  city  court  had  none. 

Steinmetz  v.  G.  H.  Hammond  Co.,  153,  156  (1). 

7.  City  Courts, — Justices  of  the  Peace. — Statutes. — City  and 
justices'  courts  are  of  inferior  and  limited  jurisdiction  and 
possess  onljr  the  powers  expressly  granted  by  statute  or  neces- 
sarily implied  therefrom. 

Steinmetz  v.  G.  H.  Hammond  Co.,  153,  156  (2). 

8.  Waiver. — Consent. — Motions. — Jurisdiction  of  the  subject- 
matter  cannot  be  waived  either  by  silence  or  consent;  and  the 
want  of  jurisdiction  may  be  questioned  at  any  stage  of  a  case; 
and  where  such  want  appears  upon  the  face  of  the  record,  no 
formal  motion  is  necessary  to  present  the  question. 

Steinmetz  v.  G.  H.  Hammond  Co.,  153,  159  (7). 

Bribery,  usually  a  question  for,  see  Evidence,  9;  Tinkle  v.  Wal- 

lace,  382,  391(10). 
Misconduct  of  jurors,  cause  for  new  trial,  see  New  Trial,  6; 

Trombley  v.  State,  231,  233  (4). 
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Whether  railroad  company  was  gailty  of  negligence  in  placing 
hand-car  on  a  farm  crossing,  question  for,  see  Nbgugence,  16; 
Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330,  341  (11). 

Contributory  negligence  in  elderly  lady's  alighting  from  car, 
question  for,  see  Interurban  Railroads,  1;  Indiana,  etc.,  Trac- 
tion Co.  V.  Jacobs,  85,  89  (3). 

Contributory  negligence  of  woman  alighting  from  moving  train, 
question  for,  see  Carriers,  4;  Wabash  River  Traction  Co.  ▼. 
Baker,  262,  264  (1). 

Assuming  facts,  in  instructions,  invasion  of  province  of,  see 
Trial,  27;  Beery  v.  Driver,  127,  133  (6). 

Negligence  and  contributory  negligence  are  questions  of  fact  for, 
see  Trial,  49;  City  of  Indianapolis  v.  Keeley,  616,  526  (14). 

JUSTICES  OF  THE  PEACE— 

See  Jurisdiction. 

Have  no  equity  jurisdiction,  see  Courts,  12;  Steinmetz  v.  G.  H. 
Hammond  Co.,  153,  157  (6). 

LABOB- 

Foreclosure  of  liens  for,  see  Liens,  1-3;  Littler  v.  Friend,  86. 

IJI.CHES- 

See  Equity. 

liANDLOBD  AND  TENANT- 

Interest  of  tenant  only,  liable  for  laborer's  lien,  where  tenant 
employed  laborer,  see  Liens,  2;  Littler  v.  Friend,  36,  41  (2). 

LABCBNT- 

See  Criminal  Law;  Evidence. 

Distinguished  from  embezzlement,  see  Embezzlement,  1-4;  Vin- 
nedge  v.  State,  415. 

Embezzlement. — Possession. — Where  a  servant  has  a  mere  naked 
possession  or  control  of  the  money  appropriated,  and  occupies 
no  trust  relation  thereto,  his  appropriation  of  his  employer's 
money  constitutes  larceny  and  not  embezzlement. 

Vinnedge  v.  State,  415,  420  (9). 

ULST  OLEAB  CHANOB- 

See  Negugence. 

LATEBAIi  SXJPPOBT* 

See  Real  Property. 

LICENSE- 

See  Intoxicating  Liquors. 

Of  physician,  may  be  revoked,  see  Constitutional  Law,  26; 
Spurgeon  v.  Rhodes,  1,  12  (10). 
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LIENS- 

Special  finding  showing  that  defendant  "assumed"  payment  of, 

see  Trial,  54;  Ditchey  v.  Lee,  267,  274  (6). 
Payment  of,  may  be  assumed  as  part  of  purchase  price,  see 

Vendor  and  Purchaser,  3;  Ditchey  v.  Lee,  267,  273  (5). 

1.  Laborers, — Foreclosure, — New  Trial. — Evidence. — Sufficiency. 
— Where  the  evidence  shows  that  plaintiff  was  employed  by  the 
Matthews  Drilling  Company  to  assist  in  sinking  a  gas-and-oil 
well;  that  defendant  Huffman  told  him  to  file  a  lien  for  his 
services;  that  he  filed  such  lien  against  the  land  containing 
such  well;  that  defendant  Littler  was  the  owner  of  the  land, 
and  that  he  had  leased  the  gas-and-oil  privileges  to  Walley, 
who  had  assigned  same  to  the  Consumers  Gas  Trust  Company, 
a  personal  judgment  against  Littler  and  Huffman  and  a  decree 
of  foreclosure  against  Littler  are  not  sustained  by  the  evidence. 

Littler  v.  Friend,  36,  38  (1). 

2.  Laborers.  —  Foreclosure.  —  Leases.  —  Decree. — A  laborer,  em- 
ployed by  the  lessee  of  lands  to  exjjlore  for  gas  and  oil,  is  en- 
titled to  a  laborer's  lien  only  as  against  such  lessee's  interest  in 
such  lands.  Littler  v.  Friend,  36,  41  (2) . 

3.  ContrOrCts.  —  Express.  —  Implied.  —  Mechanics'  and  laborers' 
liens  rest  upon  contract,  express  or  implied;  and  to  support  the 
same  the  evidence  must  show  a  contract  with  the  owner  of  the 
interest  against  which  the  lien  is  sought  to  be  enforced. 

Littler  v.  Friend,  36,  41  (3). 

LTFE  TENANCIES— 

Interests  of  tenants  in  fire  policy  on  house,  see  INSURANCE^  7; 
Glens  Falls  Ins.  Co.  v.  Michael,  659,  677  (7), 

UIOTATION  OF  ACTIONS- 

A  judgment  for  defendant  on  a  technically  bad  complaint  will  be 
afiirmed,  where  the  action  is  not  barred  by  limitation,  see  Ap- 
peal AND  Error,  64;  Aiken  v.  City  of  Columbus,  139,  152  (17). 

Fraudulent  concealment  as  affecting  running  of  statute,  see  Ac- 
tion, 3;  Whitesell  v.  Strickler,  602,  620  (25). 

One  year,  in  the  absence  of  fraud,  for  suit  to  set  aside  widow's 
election  to  take  under  will,  and  six  years  to  set  aside  election, 
fraudulently  procured,  not  to  take  under  will,  see  Wills,  29, 
30;  Whitesell  v.  Strickler,  602,  618  (22),  619  (23). 

Three  years  for  will  contest,  see  Wills,  3;  Foley  v.  O'Donaghus, 
134,  137  (3). 

Damages. — Lateral  Support. — When  Right  of  Action  Accrues. — A 
right  of  action  accrues  for  damages  for  withdrawal  of  lateral 
support,  when  plaintiff's  land  sufftrs  the  injury,  and  not  when 
the  support  is  removed.  Schmoe  v.  Cotton,  364,  371  (14). 

MALICE— 

See  Maucious  Prosecution. 

MALICIOUS  PB0SECT7TI0N- 

General  verdict,  effect  of,  see  Trial,  46;  Farmers,  etc..  Fire  Assn. 

V.  Stewart,  544,  547  (4). 
Answer  to  interrogatory  to  jury  that  principal  acted  without 

malice,  effect  of,  see  Trial,  i6;  Farmers,  etc.,  Ins.  Assn.  v. 

Stewart,  544,  547  (5). 

Vol.  167—49 
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1.  Carporationa. — Liability  far. — Principal  and  Ag&nU — ^A  pri- 
vate corporation  is  liable  for  a  malicious  prosecution  instituted 
by  its  agent,  where  such  prosecution  was  authorized  or  ratified 
by  it,  or  was  within  the  scope  of  such  agent's  authority. 

Farmers,  etc.,  Ins.  Assn.  v.  Stewart,  544,  546  (2). 

2.  Corporations. — Liability  for  Acts  of  Subagents. — ^Where  a  sub- 
agent  can  be  considered  as  the  agent  of  a  private  corporation, 
either  by  reason  of  a  permission  given  to  appoint,  or  by  the 
corporation's  ratification  of  such  subagent's  acts,  such  corpora- 
tion is  liable  for  a  malicious  prosecution  instituted  by  such  sub- 
agent.  Farmers,  etc.,  Ins.  Assn.  v.  Stewart,  544,  547  (3). 

3.  Want  of  Malice. — Malice  is  an  essential  element  in  an  action 
for  malicious  j^rosecution ;  and  the  want  of  probable  cause  with- 
out malice  is  insufficient  to  sustain  an  action  therefor. 

Farmers,  etc.,  Ins.  Assn.  v.  Stewart,  544,  547  (6). 

4.  Principal  and  Agent — Recovery  against  Agent  Alone. — ^Where 
an  agent  instituted  a  malicious  prosecution  against  plaintiff, 
the  plaintiff  may  recover  against  such  agent  although  he  fails 
to  recover  as  against  the  principal. 

Farmers,  etc..  Ins,  Assn.  v.  Stewart,  544,  548  (7). 

ICAKBAKUB* 

Petition  for,  to  compel  placing  of  names  on  election  ballots,  see 
Pleading,  42;  State,  ex  reL,  v.  Board,  etc.,  276,  287  (8). 

Tie  Vote.  —  Special  Election.  —  Mandamus  lies  to  compd  the 
proper  municipal  officers  to  order  a  special  election,  in  case  of 
a  tie  vote  for  councilmen.         State,  ex  rel.,  v.  Ives,  13,  23  (14). 

KANBLAUGHTEB- 

See  Homicide. 

MASTEB  AND  BBBVAVT- 

Complaint  under  factory  act^  see  Pleading,  43;  Bemis  Indian- 

apolis  Bag  Co.  v.  Krentler,  653,  658  (4). 
Negligence. — Factory  Act. — Printing  Presses. — ^A  printing  press 

is  not  one  of  the  pieces  of  machinery  specifically  designated  to 

be  guarded  under  the  provisions  of  the  factory  act  (Acts  1899, 

p.  231,  §9,  §70871  Bums  1901). 

Bemis  Indianapolis  Bag  Co.  v.  Krentler,  653,  658  (3). 

MAXIMS— 

See  Words  and  Phrases. 

Volenti  non  fit  injuria:    No  injury  is  done  to  a  consenting  person;  | 

see  Negugence,  7;  Indiana,  etc..  Traction  Co.  v.  Jacobs,  85,  ' 

95  (14). 
Ut  res  magis  valeat  quam  pereat:    That  the  thing  may  prevail, 

rather  than  be  destroyed;  Heaston  v.  Krieg,  101,  114. 
Sic  utere  tuo  ut  alienum  non  laedas:    So  use  your  own  as  not  to 

injure  another;  see  Municipal  Corporations,  10;  Aiken  v. 

City  of  Columbus,  139,  145  (7). 
Respondeat   Superior:    Let   the   principal   be   held  responsible; 

Cleveland,  etc.,  R.  Co.  v.  Hayes,  454,  460. 
Ignorance  of  Law. — Action. — The  maxim  "ignor'antia  juris  mm 

excusat"    is    perverted    by    an    assumption    that   all    persons 

know  the  law.  MilleU  v.  City  of  Pnneeton,  582,  585  (4) . 
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HI8TAKE- 

In  payee  of  a  note,  see  Bills  and  Notes,  1-6;  Digan  v.  Mandel, 
586. 

M0BTGAGE8- 

See  Contracts. 

Any  party  claiming  title  may  be  made  defendant  in  foreclosure 
suit,  see  Parties,  4;  City  of  Covington  v.  Ferguson^  42,  46  (2). 

Existence  of,  on  maker's  home,  admissible  on  behalf  of  plaintiff 
in  action  against  maker  on  note,  where  defense  is  payment, 
see  Evidence,  31;  Hasper  v.  Weitcamp,  371,  375  (6). 

Foreclosure, — Quieting  Title, — A  complaint  for  foreclosure  of  a 
mortgage  alleging  that  defendant  claims  and  asserts  a  re- 
versionary interest  without  right  in  the  mortgaged  premises, 
and  that  if  such  defendant  has  any  title  thereto,  it  is  inferior 
to  the  mortgage  lien,  and  praying  a  sale  "free  from  all  claims 
of  defendant,''  the  answer  thereto  being  a  general  denial, 
properly  puts  in  issue  defendant's  title  to  such  lands. 

City  of  Covington  v.  Ferguson,  42,  45  (1). 

.  MOTIONS- 

See  Pleading,  44-49. 

To  quash,  questions  sufficiency  of  indictment,  see  Indictment  and 
Information,  2,  3;  Padgett  v.  State,  179,  181  (2),  182  (3). 

In  arrest  does  not  lie  where  essentials  are  all  charged,  though  im- 
perfectly, see  Indictment  and  Information,  2;  Padgett  v. 
State,  179,  181  (2). 

To  strike  out  evidence,  when  proper,  see  Evidence,  8;  Tinkle  v. 
Wallace,  382,  390  (9). 

To  dismiss,  as  well  as  the  ruling  thereon  and  exception  thereto, 
are  a  part  of  the  record  without  a  bill  of  exceptions,  see  Appeal 
AND  Error,  24;  Good  v.  Burk,  462,  467  (8). 

XUNIOIPAX  COBPOBATIONS- 

Rights  of  pedestrian  on  street,  see  Street  Raiuioads,  3-8 ;  Indian- 
apolis Traction,  etc.,  Co.  v.  Kidd,  402. 
Street  railroad  company's  rij^hts  in  use  of  street,  see  Street 

Raiihoads,  3-8;  Indianapolis  Traction,  etc.,  Co.  v.  Kidd,  402. 
Election  of  councilman  in  case  of  tie  vote,  see  Statutes,  14-17; 

State,  ex  rel.,  v.  Ives,  13. 
Suit  for  enforcement  of  street-improvement  lien,  see  Pleading, 

57;  Shirk  v.  Hupp,  509,  510  (1). 
Complaint  for  negligence  in  conduct  of  electric  light  plant,  see 

Pleading,  56;  Aiken  v.  City  of  Volumbus,  139,  150  (13). 
Complaint   for   injuries   from   defective   streets,    see   Pleading, 

52-55;  City  of  Indianapolis  v.  Keeley,  516. 
Actions  on  city  orders,  see  Pleading,  51;  City  of  Decatur  v.  Mc- 

^ean,  249,  256  (6). 
Complaint  for  services  of  special  engineer  for  city,  see  Pleading, 

50;  City  of  Decatur  v.  McKean,  249,  254  (2). 
Officers  of,  may  be  mandated  to  order  a  special  election  in  case  of 

a  tie  vote  for  councilmen,  see  Mandamus;  States  ex  rel.,  v. 

Ives,  13,  28  (14). 
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Res  ipsa  loquitur,  not  applicable  in  cases  of  injuries  from  defec- 
tive streets,  see  Evidence,  32;  City  of  Indianapolis  v.  Keeley, 
516,  525  (11). 

Election  of  councilmen,  see  Elections,  14,  15;  State,  ex  reL,  v. 
Ives,  13,  18  (6),  19  (7). 

Right  of  egress  and  ingress  is  property  right  attaching  to  city  lot, 
see  Easements,  1;  MacGinmtie  v.  Silvers,  321,  324  (3). 

May  contract  orally  or  in  writing,  and  by  ordinance  or  resolution, 
see  Contracts,  11;  City  of  Decatur  v.  McKean,  249,  255  (4). 

Contract  of  employment  of  city  engineer,  see  Contracts,  8;  City 
of  Decatur  v.  McKean,  249,  254  (3). 

Officers  of,  hold  over  under  the  Constitution,  see  Constitutional 
Law,  22;  State,  ex  rel,  v.  Ives,  13,  19  (8). 

Boards  of  commissioners,  in  vacating  streets  and  alleys  in  dis- 
annexed  part  of  cities,  act  in  judicial  capacity,  see  boards  op 
Commissioners;  MacGinnitie  v.  Silvers,  321,  324  (4). 

Burden  of  proving  that  plaintiff  did  not  use  care  proportionate  to 
the  known  danger  in  using  a  defective  street,  upon  city,  see 
Trial,  4;  City,  of  Indianapolis  v.  Keeley,  516,  523  (9). 

1.  Waters.  —  Drains.  —  Statutes.  —  Construction. — Section  3598 
Burns  1901,  Acts  1891,  p.  304,  §1,  providing  that  cities  may  con- 
struct drains  as  inlets  or  outlets  into  or  out  of  any  parts  of 
such  cities,  when  construed  liberally  as  is  required  by  §3603 
Bums  1901,  Acts  1891,  p.  304,  §6,  gives  such  cities  power  to 
divert  a  natural  watercourse. 

City  of  Huntington  v.  Afnias,  375,  378  (2). 

2.  Drains. — Assessments. — Waters. — A  city  has  the  power  under 
the  act  of  1891  (Acts  1891,  p.  304,  §§3598-3606  Bums  1901)  to 
assess  the  benefits  and  damages  to  propertv  owners  for  the 
diversion  of  a  natural  watercourse  changed  for  the  purpose  of 
the  drainage  of  such  city. 

City  of  Huntington  v.  Amiss,  376,  379  (3). 

3.  Drains.  —  Assessments.  —  Committee.  —  Members.  —  Qualified' 
tions. — Failure  to  Object. — Waiver. — ^The  failure  of  interested 
property  owners  to  object  to  the  members  of  a  committee  to 
make  assessments  for  tne  drainage  of  a  city  under  §3598  Bums 
1901,  Acts  1891,  p.  304,  §1,  because  of  disqualification,  before 
such  committee  made  its  report  to  the  common  council,  is  a 
waiver  of  their  right  to  raise  such  objection. 

City  of  Huntington  v.  Amiss,  376,  379  (5). 

4.  Liability.  —  Schools.  —  Charities.  —  Police  Power,  —  Municipal 
corporations  are  not  ordinarily  liable  for  their  conduct  in  ref- 
erence to  schools  or  charities,  or  in  the  exercise  of  the  police 
power,  such  conduct  being  governmental  and  not  local. 

Aiken  v.  City  of  Columbus,  139,  141  (1). 

5.  Purely  Corporate  Acts.  —  LiaJ>ility.  —  Municipal  corporations 
are  liable  for  negligence  in  the  performance  of  purely  corporate 
acts  the  same  as  an  individual  doing  similar  acts. 

Aiken  y.'City  of  Columbus,  139,  142  (2). 

6.  Streets. — Defects. — Liability. — Grounds  of. — ^The  grounds  of 
municipal  liability  for  damages  caused  by  defects  in  streets  are 
the  municipality's  exclusive  control  over  the  streets  and  power 
of  taxation  for  the  repair  thereof. 

Aiken  v.  City  of  Columbus,  189, 143  (8). 
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7.  Streets. — Lighting, — Duty  aa  to  Statutes, — Municipal  corpora- 
tions, under  §4301  Bums  1901,  Acts  1883,  p.  85,  §1,  may  light 
their  streets,  but  are  not  required,  either  expressly  or  by  im- 
plication, to  do  so.        AUcen  v.  City  of  Columbus,  139,  144  (4) . 

8.  Liability, — Voluntary  Exercise  of  Power, — The  fact  that  a 
municipal  corporation  voluntarily  exercises  certain  powers,  is  a 
large  factor  in  determining  whether  the  municipality  is  liable 
for  negligence  in  the  performance  of  such  powers. 

Aiken  v.  City  of  Columbus,  139,- 144  (5) . 

9.  Liability, — Voluntary  Acts  for  Corporate  Advantage, — Mu- 
nicipal corporations  are  ordinarily  liable  for  negligence  in  the 
performance  of  acts  voluntarily  done  for  their  own  advantage. 

Aiken  v.  City  of  Columbus,  139,  144  (6). 

10.  Proprietorship,  —  Liability,  —  Maxims,  —  Sic  utere  tuo  ut 
alienum  non  laedas, — Municipal  corporations  are  liable,  as  other 
proprietors,  for  negligence  in  the  care  and  control  of  their 
property  voluntarily  acquired  for  purposes  partly  or  wholly 
corporate.  Aiken  v.  City  of  Columbus,  139,  145  (7). 

11.  Streets, — Electric  Lights, — Whether  Governmental  or  Corpo- 
rate Function. — Prevention  of  Damage  Suits, — ^While  the  light- 
ing of  streets  incidentally  checks  crime  and  immorality  and 
thus  serves  a  governmental  purpose,  such  lighting  also  becomes 
a  corporate  utility,  sufiicient  to  make  municipal  corporations 
liable  for  negligence  therein,  by  the  fact  that  it  is  of  focal  con- 
venience and  prevents  many  damage  suits  brought  because  of 
injuries  from  defective  streets,  the  derivation  of  an  income 
therefrom  being  unnecessary  to  establish  such  liability. 

Aiken  v.  City  of  Columbus,  139,  146  (8). 

12.  Liability,  —  Proprietorship.  —  Governmental  and  Corporate 
Purposes, — ^Where  property  is  voluntarily  held  for  benefits  ac- 
cruing to  the  municipality,  or  as  a  means  of  attaining  such 
benefits,  though  it  may  also  serve  a  governmental  purpose,  the 
municipality  is  liable  for  negligence  in  the  control  thereof. 

Aiken  v.  City  of  Columbus,  139,  147  (9) . 
12a.    Streets, — Failure  to  Light. — Negligence, — The  failure  of  a 
municipal  corporation  to  light  its  streets,  unless  required  by 
statute  to  do  so,  does  not  constitute  n^ligence. 

Aiken  v.  City  of  Columbus,  139,  149  (10). 

13.  Liability,  —  Electric  Lights,  —  A  municipal  corporation  is 
liable  ex  delicto  for  negligence  in  the  management  of  its  elec- 
tric light  plant  Aiken  v.  City  of  Columbus,  139,  150  (11). 

14.  Liability, — Immunity, — Public  Policy, — Public  policy  requires 
that  the  doctrine  that  municipal  corporations  are  not  liable  for 
negligence  in  the  performance  of  purely  governmental  matters, 
shall  be  kept  strictly  within  its  limits,  official  vigilance  to  pre- 
vent private  wrongs  being  desirable. 

Aiken  v.  City  of  Columbus,  139,  150  (12). 

16.     Negligence, — Electric  Lights,— Operation, — Cities  are  liable 

for  negli^nce  in  the  operation  of  electric  light  plants  used  to 

furnish   light  for   such   cities   and   for  commercial   purposes. 

Aiken  v.  City  of  Columbus,  ante,  139,  followed. 

City  of  Richmond  v.  Lincoln,  468,  470  (1). 
16.    Negligence, — Electric  Lights, — Cities   are  liable   for   negli- 
gence in  the  operation  of  their  electric  light  plants,  although 
such  plants  are  controlled  by  boards  of  electric  light  commis- 
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sioners  appointed  by  such  cities'  councils  by  virtue  of  S  13543a- 
3543g  Burns  1901,  Acts  1901,  p.  423,  such  boards  being  amenable 
to,  and  removable  at  the  will  of,  such  councils  (§3536  Bums 
1901,  §3101  R.  S.  1881). 

City  of  Richmond  v.  Lincoln,  468,  470  (2). 

17.  Special  Civil  Engineers. — Power  to  Appoint. — Discretion. — 
Review  of. — The  power  to  employ  a  special  civil  engineer  is 
discretionary  with  a  city  council,  an  abuse  of  which  discretion 
being  subject  to  judicial  review. 

City  of  Decatur  v.  McKean,  249,  256  (5). 

18.  Orders.— Execution.'-Vnder  §3504  Bums  1901,  §3069  R.  S. 
1881,  the  execution  of  a  valid  ci^  order  requires  tJie  signatures 
of  the  mayor  and  cit^  clerk,  and  the  failure  of  either  to  sign 
same  renders  it  invalid. 

City  of  Decatur  v.  McKean,  249,  257  (7). 

19.  Treasurers. — Refusal  to  Pay. — Orders  Not  Signed  by  Mayor, 
— It  is  the  duty  of  a  city  treasurer  to  refuse  to  pay  a  city  order 
not  signed  by  the  mayor  or  city  clerk. 

City  of  Decatur  v.  McKean,  249,  258  (8), 

20.  Civil  Engineers.  —  Employment.  —  Evidence.  —  Sufficiency. — 
Public  Offlcers. — ^Where  a  special  committee  of  the  city  council 
was  appointed  to  contract  for  the  services  of  a  civil  engineer 
and  they  contracted  with  plaintiff,  who  was  a  'county  surveyor, 
at  a  certain  compensation,  which  employment  was  reported 
orally  to  the  council;  and  plaintiflP  performed  the  required 
services,  the  council  paying  the  salary  agreed  upon,  but  not 
the  additional  per  cent  provided,  the  plaintiff  is  entitled  to  re- 
cover such  additional  per  cent. 

City  of  Decatur  v.  McKean,  249,  258  (9). 

21.  Defective  Streets. — Notice. — Choice  of  Ways. — ^Where  plain- 
tiff received  injuries  by  reason  of  a  defective  street,  of  which 
he  had  no  notice,  the  fact  that  safe  ways  might  have  been 
taken  by  plaintiff  is  immaterial. 

City  of  Indianapolis  v.  Keeley,  516,  523  (6). 

22.  Streets. — Obstructions  Near. — Municipal  corporations  may 
be  liable  for  negligence  in  placing  within  the  margin  of  its 
streets  objects  calculated  to  frighten  ordinarily  gentle  horses. 

Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330,  344  (17). 

23.  Streets. — Rights  of  Users. — Street  Railroads. — All  users  of 
the  public  streets  of  a  city  have  equal  rights  to  the  use  of  all 
parts  thereof,  subject  to  the  condition  that  the  use  made  shall 
not  unnecessarily  interfere  with  similar  rights  of  others  in  such 
use.  Indianapolis  Traction,  etc.,  Co.  v.  Kidd,  402,  407  (3). 

24.  Sidewalks. — Riding  Bicycles  on, — Criminal  Law. — Riding  a 
bicycle  on  a  city  sidewalk  composed  of  stone,  brick,  plank  or 
gravel  is,  by  §4398  Burns  1901,  §3361  R.  S.  1881,  a  misdemeanor. 

Millett  V.  City  of  Princeton,  582,  584   (1). 

25.  Ordinances. — State  Laws. — Which  Govern. — An  act  punish- 
able by  a  state  law  cannot  be  made  punishable  by  a  city  ordi- 
nance. Millett  V.  City  of  Princeton,  582,  584  (2). 

26.  Ordinances. — Sidewalks. — Riding  Bicycles  on. — Knowledge  of 
Law. — Where  a  bicycle  rider  knew  it  was  a  violation  of  the 
state  law  to  ride  a  bicycle  on  a  certain  sidewalk  in  a  city,  an 
ordinance  granting  him  the  ri^ht  to  ride  on  such  sidewalk  did 
not  even  give  him  a  colorable  right  so  to  ride. 

Millett  V.  City  of  Princeton,  582,  585  (6). 
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27.  Ordinances.  —  General  Language.  —  Restraints  on.  —  A  city 
ordinance  permitting  bicycle  riding  generally  on  its  sidewalks 
will  be  held  to  apply  only  to  those  sidewalks  upon  which  it  is 
authorized  by  the  State  laws  to  permit  bicycle  riding. 

Millett  V.  City  of  Princeton,  582,  585  (6). 

28.  Ordinances. — Prohibiting  Bicycle  Riding  on  Certain  Side- 
walks.— Where  a  city  ordinance  prohibits  bicycle  riding  on  the 
sidewalks  of  a  certain  territory,  the  presumption  is  that  such 
territory  contained  sidewalks  of  the  kind  that  the  city  might 
lawfully  exercise  jurisdiction  over. 

Millett  V.  City  of  Princeton,  582,  585  (7). 

29.  Enforcement  of  Laws. — Liability  for  Failure. — Sidewalks. — 
Bicycles. — A  city  is  not  liable  for  its  failure  to  enforce  the  laws, 
or  for  an  intra  vires  act  done  in  its  legislative  capacity;  and 
is  therefore  not  liable  to  a  pedestrian  struck  by  a  bicycle  rider 
who  is  unlawfully  using  its  sidewalk. 

Millett  V.  City  of  Princeton,  582,  586  (8), 

30.  Street  Assessments. — Collection. — Council's  Right  to  Pre- 
scribe  Method. — An  order  of  the  city  coimcil  that  street  assess- 
ments  shall  be  collected  as  taxes  are  collected,  is  surplusage, 

.  since  §3623f  Burns  1901.  Acts  1901,  p.  534,  §6,  specifically  pre- 
scribes the  method  of  collection.      Shirk  v.  Hupp,  509,  511  (3). 

31.  Street  Assessments. — How  Questioned. — Under  S3623d  Bums 
1901,  Acts  1901,  p.  534,  §4,  defects  in  street  assessments  can  be 
remedied  only  by  a  direct  appeal  to  the  circuit  court  from  the 
order  fixing  same.  Shirk  v.  Hupp,  509,  512  (4)  • 

32.  Street  Improvements. — Contracts. — A  general  order  for  the 
improvement  of  a  certain  street  in  accordance  with  certain 
specifications  is  complied  with  when  such  street  is  made  to  con- 
form to  such  specifications;  and  it  is  not  necessary  to  change 
any  part  of  such  street  that  already  conforms  to  such  specifica- 
tions. Shirk  Y.  Hupp,  509,  512  (5). 

33.  Street  Assessments. — How  Fixed. — Statutes. — ^Under  §3623c 
Burns  1901,  Acts  1901,  p.  534,  §3,  street  assessments  are  made 
on  the  theory  of  special  benefits  received;  and  it  is  not  unlaw- 
ful to  assess  the  cost  of  improving  the  east  side  of  a  street  to 
frontagers  upon  such  side,  if  they  alone  received  special  benefits 
therefrom.  Shirk  v.  Hupp,  509,  513  (6). 

34.  Street  Assessments. — Collection  of. — Attorneys'  Fees. — Coiv- 
stitutional  Law. — Section  3623f  Burns  1901,  Acts  1901,  p.  534. 
§6,  providing  for  the  recovery  of  attorneys'  fees  in  cases  of 
foreclosure  of  street  improvement  liens,  is  constitutional. 

Shirk  v.  Hupp,  509,  514  (7). 

35.  Street  Improvements. — Contracts. — Notice. — Where  a  city 
council  adopted  a  resolution  that  it  would  receive  bids  for  a 
street  improvement  "up  to  6  o'clock,  October  30,"  and  ordered 
its  clerk  to  publish  notice  of  the  letting  "for  three  weeks  before 
October  6,"  and  the  clerk  published  a  notice  for  three  successive 
weeks,  that  bids  would  be  received  up  to  "5  o'clock,  October  30," 
the  first  of  which  was  published  on  October  1,  and  the  last,  on 
October  22,  such  notice  is  a  sufficient  compliance  with  the  stat- 
ute (§3623a  Bums  1901).  S?iirk  v.  Hupp,  509,  514  (8). 

36.  Street  Assessments. — Contracts. — Waiver. — ^A  contract  waiv- 
ing irregularities  in  street  assessments  as  provided  by  14294 
Bums  1894,  Acts  1891,  p.  323,  §2,  thus  securing  the  privilege 
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of  paying  same  by  instalments,  creates  a  personal  liability 
against  the  party  executing  same,  enforceable  if  any  part  of 
such  assessment  remains  unpaid  after  foreclosure  and  sale  of 
the  assessed  property.  Hayes  v.  Shirk,  669,  578  (10). 

37.  Street  Assessments. — Decedents^  Estates. — Real  Property. — 
Executors  and  Administrators.  —  Street  assessments  made 
against  lots  belonging  to  a  decedent's  estate  constitute  no  lia- 
bility against  the  decedent  nor  his  estate,  and  his  personal  rep- 
resentatives have  nothing  to  do  with  same. 

Hayes  v.  Shirk,  569,  580  (17). 

38.  Streets  and  Alleys. — Vacation  of. — Remonstrance. — Appeal 
and  Error. — Bqards  of  Commissioners. — ^The  filing  before  the 
board  of  commissioners  of  an  unverified  remonstrance,  by  a 
landowner,  against  the  vacation  of  the  streets  and  alleys  in  a 
plat  of  land  disannexed  by  a  municipal  corporation,  in  a  pro> 
ceeding  under  §4229  Bums  1901,  Acts  1893,  p.  44,  providing  for 
such  vacation,  sufficiently  shows  an  interest  in  such  remonstrant 
entitling  him  to  appeal  from  the  decision  of  such  board. 

MacGinnitie  v.  Silvers,  321,  323  (1). 

39.  Streets  and  Alleys. — Vacation  of. — Joint  Remonstrance. — 
Ajypeal  by  One. — Boards  of  Commissioners. — One  of  several 
joint  remonstrants,  in  a  proceeding  to  vacate  the  streets  and 
alleys  of  a  plat  of  land  disannexed  oy  a  municipal  corx>oration, 
has  the  right  to  a  separate  appeal  from  the  decision  therein  by 
the  board  of  commissioners. 

MacGinnitie  v.  Silvers,  321,  323  (2). 

NAME8- 

Of  injured  person,  or  excuse  for  failure  to  give,  must  be  stated 
in  indictment,  see  Indictment  and  Information,  5;  Padgett 
V.  State,  179,  183  (5). 

NEGLIGENCE- 

See  Carriers;  Damages;  Interurban  Railroads;  Pi£ADing; 
Railroads;  Street  Railroads. 

Liability  for  injury  to  gratuitous  passenger,  see  Street  Rail- 
roads, 2;  Indianapolis  Traction,  etc.,  Co.  v.  Klentschy,  598, 
601  (4). 

Placing  hand-car  on  farm  crossing,  complaint  for,  see  Pi£ADING, 
64-67;  Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330. 

Complaint  for  injuries  from  defective  streets,  see  Pleading,  52- 
55;  City  of  Indianapolis  v.  Keeley,  516. 

Failure  of  a  city  to  light  streets  is  not,  see  Municipal  Corpora- 
tions, 12a;  Aiken  v.  City  of  Columbus,  139,  149  (10). 

Not  necessary  to  g^uard  printing  press,  see  Master  and  Servant; 
Bemis  Indianapolis  Bag  Co.  v.  Krentler,  653,  658  (3). 

Damage  to  crops  in  barn  admissible  in  case  of  defectively  con- 
structed windmill  on  bam,  see  Evidence,  34;  Flint  &  Walling 
Mfg.  Co.  V.  Beckett,  491,  504  (19). 

Plaintiff's  want  of  due  care  must  be  proved  by  defendant,  see 
Evidence,  33;  City  of  Indianapolis  v.  Keeley,  516,  526  (17). 

In  maintenance  of  private  way  gives  right  of  action  to  one  having 
right  to  use  same,  and  injured  thereby,  see  Easements,  2;  Bal- 
timore, etc.,  R.  Co.  v.  Slaughter,  330,  337  (4),  338  (4). 
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Negligence  and  contributory  negligence,  not  factors  in  action  for 
damages  for  loss  of  lateral  support,  see  Damages,  4;  Schmoe  v. 
CotUm,  364,  367  (3). 

Wife  may  recover  doctors'  bills  in  cases  of,  where  she  becomes 
personally  liable  therefor,  see  Damages,  2;  Indianapolis  Trac- 
tion, etc.,  Co.  V.  Kidd,  402,  414  (18). 

Liability  for  gratuitous  carriage  may  be  avoided  by  contract,  see 
Carriers,  3;  Indianapolis  Traction,  etc,  Co.  v.  Klentschy,  598, 
601  (5). 

Instructions  as  to  contributory,  see  Trial,  21-24. 

Depriving  adjoining  proprietor  of  lateral  support,  see  Real 
Property;  Schmoe  v.  Cotton,  364,  368  (4). 

Burden  of  proving  contributory,  on  defendant,  see  Trial,  4,  5,  48; 
City  of  Indianapolis  v.  Keeley,  516,  523  (9),  526  (15),  525  (13). 

Meaning  of  word,  see  Words  and  Phrases,  3;  Lake  Erie,  etc.,  R. 
Co.y.  Ford,  205,211  (6). 

1.  Due  Care. — Where  damage  results  to  plaintiff  by  reason  of 
defendant's  failure  to  exercise  due  care  in  any  situation,  an 
action  in  tort  for  the  recovery  of  such  damage  lies  on  behalf  of 
plaintiff.         Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,  499  (7). 

2.  Erecting  Windmill. — Dangerous  Character. — Notice. — Defend- 
ant company,  which  contracts  to  erect  a  windmill  on  plaintiff's 
bam,  is  liable  for  injuries  caused  by  its  failure  to  use  ordinary 
care  in  fastening  such  windmill  firmly,  thus  causing  it  to  fall 
on  plaintiff's  bam  to  his  damage,  the  defendant  being  charge- 
able with  notice  of  the  danger  resulting  from  its  negligence. 

Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,  500  (8). 

3.  Erecting  Windmill. — Duty  of  Plaintiff  to  Examine. — Contracts. 
— Where  plaintiff  sustained  damages  because  of  defendant  com- 
pany's negligence  in  performing  its  contract  safely  and  securely 
to  erect  a  windmill  on  plaintiff's  bam,  plaintiff  was  under  no 
duty,  as  to  defendant,  to  inspect  such  windmill  to  determine  its 
safety.  Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,  501  (9). 

4.  Proximate  Cause. — Intervening  Agent. — Where  the  proximate 
result  of  defendant's  negligence  is  damage  to  the  plaintiff,  the 
defendant  is  liable  provided  the  line  of  causation  is  not  broken 
by  some  intervening  responsible  agent. 

Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,  501  (10), 

5.  Selling  Dangerous  Articles. — Liability. — Intervening  Agent. — 
One  who  knowingly  sells  an  article  intrinsically  dangerous  to 
person  or  property,  concealing  the  fact  of  its  dangerous  char- 
acter, is  liable  to  any  person,  who,  without  the  fault  of  himself 
or  other  person  sufficient  to  break  the  line  of  causation,  is  in- 
jured thereby. 

Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,  501  (11). 

6.  Contributory. — Erection  of  Windmill. — Failure  to  Inspect. — 
Contracts. — The  plaintiff  is  not  guilty  of  contributory  negli- 
gence for  failing  to  inspect  a  windmill  which  defendant  had 
contracted  to  erect  in  a  safe  and  secure  manner  and  which  it 
had  negligently  erected  to  plaintiff's  damage. 

Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,  502  (13). 
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7.  Contributory. — Volenti  non  fit  Injuria. — ^A  woman  stepping 
from  an  interurban  car  at  nij^ht,  unable  to  distinguish  plainly 
the  defective  place  of  alightmg,  and  who  exercises  oniinary 
care  therein,  is  not  volena  to  such  defective  place. 

Indiana,  etc..  Traction  Co.  v.  Jacobs,  85,  95  (14). 

8.  Standard  of  Care. — The  legal  standard  of  ordinary  care  under 
the  circumstances  does  not  vary  in  negligence  cases,  though  the 
circumstances  to  which  such  test  is  applied  varies  with  each 
case;  and  the  greater  the  danger  in  a  particular  case,  the 
greater  the  diligence  required  by  ordinary  care. 

Lake  Erie,  etc.,  R.  Co.  v.  Ftyrd,  205,  213  (8). 

9.  Street  Railroads. — Tracks. — Use  of,  by  Pedestrians. — ^In  de- 
termining the  questions  of  due  care  and  contributory  n^igence 
of  a  pedestrian  using  a  street  car  track  as  a  footway,  all  of 
the  circumstances  are  to  be  considered. 

Indianapolis  Traction,  etc.,  Co.  v.  Kidd,  402,  408  (4). 

10.  Proximate  Cause. — Contributory  Negligence. — To  deny  a  re- 
covery of  damages  negligently  caused,  on  the  eround  of  con- 
tributory negligence,  it  must  appear  that  such  contributory 
negligence  proximately,  actively  and  contemporaneously  con- 
tributed to  such  injury. 

Indianapolis  Traction,  etc.,  Co.  v.  Kidd,  402,  410  (10). 

11.  Street  Railroads.  —  Person  on  Track.  —  Knowledge  of,  —  A 
street  railroad  company  is  chargeable  with  knowledge  of  a 
woman's  presence  on  the  track,  where  the  motorman  had  an 
unobstructed  vision  of  her  for  1,000  feet. 

Indianapolis  Traction,  etc.,  Co.  v.  Kidd,  402,  412  (13). 

12.  Contributory. — Last  Cleat  Chance. — Where  defendant  knows 
or  should  know  of  plaintiff's  negligence  in  time  to  avoid  any 
injury  therefrom,  his  failure  so  to  avoid  injury  to  the  plaintiff 
becomes  the  proximate  and  efficient  cause. of  such  injury. 

Indianapolis  Traction,  etc.,  Co.,  v.  Kidd,  402,  411  (12). 

13.  Bare  Licensee.  —  Trespasser.  —  Safety  of  Premises.  -—  The 
owner  is  under  no  duty  to  keep  his  premises  safe  for  a  bare 
licensee  or  tresspasser  who  enters  such  premises  upon  his  own 
initiative  and  without  any  enticement,  allurement  or  invitation 
of  such  owner. 

Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330,  334  (1). 

14.  Licensee. — Invitation. — Safety  of  Premises. — ^The  owner  of 
premises  is  under  a  duty  to  exercise  care  for  the  safety  and 
protection  of  a  licensee  who  enters  such  owner's  premises  by 
reason  of  an  enticement,  allurement  or  inducement,  mere  ac- 
quiescence in  the  entry  thereof  being  insufficient  to  place  the 
owner  under  such  duty. 

Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330,  335  (3). 

15.  Proximate  Cause. — Pleading. — It  is  not  necessary  that  the 
proximate  cause  of  an  injury  should  be  shown  to  be  one  that 
always  or  even  ordinarily  produces  the  alleged  injury;  but  it 
is  sufficient  if  it  was  reasonably  to  be  apprehended  that  such 
injury  might  occur  to  one  while  exercising  his  legal  rights. 

Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330,  340  (9). 

16.  Placing  Hand-Car  in  Railroad  Crossing  Way. — Question  for 
Jury, — Whether  a  railroad  company  was  guilty  of  negligence  in 
placing  a  hand-car  in  a  farm  crossing  way  is  a  mixed  question 
of  law  and  fact  and  a  proper  question  for  the  jury. 

Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330.  341   (11). 
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17.  Railroads. — Placing  Hand^Car  in  Way, — Frightening  High- 
Spirited  Horses, — A  railroad  company  may  be  liable  for  in- 
juries caused  by  the  fright  of  plaintifrs  high-spirited  horses  at 
a  hand-car,  negligently  placed  by  it  upon  a  farm  crossing  way 
and  calculated  to  frighten  ordinarily  gentle  horses. 

Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330,  342   (13). 

18.  Contributory,  —  Defense, — Driving  High-Spirited  Horses. — 
Courts  cannot  assume  that  plaintiff  was  guilty  of  contributory 
negligence  in  driving  a  high-spirited  team,  such  question  being 
a  matter  of  defense  (§359a  Bums  1901,  Acts  1899,  p.  68). 

Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330,  342  (14). 

NEGOTIABLE  INSTBTTICENTS-^ 

See  Bills  and  Notes. 

NEWTBIAL- 

See  Appeal  and  Error. 

Motion  for,  not  necessary  in  case  of  indirect  contempt  for  refusal 
to  be  examined  as  a  party,  where  sole  question  is  whether  the 
party  fully  answered  the  charge,  see  Contempt;  McSwane  v. 
Foreman,  171,  175  (4). 

The  use  of  "findings"  instead  of  "decision"  in  motion  for,  suffi- 
cient, see  Appeal  and  Error,  72;  Ellison  v.  Ganiard,  471, 
481  (2). 

Motion  for,  how  made  part  of  the  record,  see  Appeal  and  Error, 
69;  Wurfel  v.  State,  160;  Wurfel  v.  State,  191,  192  (2). 

1.  Argument  of  Counsel, — Misconduct. — Affidavits. — Appeal  and 
Error. — The  filing  of  affidavits  in  support  of  a  motion  for  a 
new  trial  on  the  ground  of  misconduct  of  counsel  in  the  argu- 
ment to  the  jury  may  be  useful  in  refreshing  the  trial  judge's 
memory  of  the  facts,  but  such  affidavits  cannot  be  considered  on 
appeal,  and  the  trial  judge's  striking  them  out  constitutes  no 
error.  Hasper  v.  Weitcamp,  371,  373  (2). 

2.  Argument  of  Counsel, — Misconduct.  —  Objections.  —  How 
Raised. — In  order  to  present  any  question  as  to  the  miscon- 
duct of  counsel  in  the  argument  to  the  jury  it  is  necessary  for 
the  complaining  party  at  the  time  of  such  misconduct  to  make 
a  proper  motion  for  the  court  to  withdraw  such  offensive  re- 
marks from  the  consideration  of  the  jury,  or  to  set  aside  the 
submission  of  the  cause,  or  to  discharge  the  jury. 

Hasper  v.  Weitcamp,  371,  374  (3). 

3.  Causes  for. — Joint  Assignment. — Evidence. — ^Where  error  is 
predicated,  in  a  motion  for  a  new  trial,  jointly  on  a  number  of 
rulings  of  the  court  on  questions  to  a  witness  and  answers 
thereto,  such  error  is  not  well  taken  unless  all  of  such  rulings 
are  bad.  Heaston  v.  Krieg,  101,  119  (273. 

4.  Instructions. — Joint  Assignment. — Error  jointly  assigned  as  to 
a  number  of  instructions  in  the  motion  for  a  new  trial,  is  not 
availing  unless  all  of  such  instructions  are  bad. 

Heaston  v.  Krieg,  101,  120  (29). 

5.  Misconduct  of  Juror. — Decision  of  Trial  Court  Thereon. — Ap- 
peal and  Error. — The  trial  court's  decision  whether  a  juror 
gave  the  prosecuting  witness  a  sign  of  recognition  by  a  move- 
ment of  the  hand  and  wink  of  the  eye  will  not  ordinarily  be 
disturbed  on  appeal.  Trombley  v.  State,  231,  232  (8). 
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6.  MiacoTtduct  of  Jurors. — Discovery  of,  before  Verdict,. — Waiver. 
— Where  defendant  discovered  the  misconduct  of  a  juror  be- 
fore the  jury  retired,  and  he  made  no  complaint  thereof  until 
after  verdict  was  rendered,  such  objection  is  waived. 

Trombley  v.  State,  231,  233  (4). 

7.  Misconduct  of  Jurors. — Prejudicial. — Whether  a  juror  motion- 
ed at  defendant  with  his  closed  fist  or  was  sporting  with  the 
deputy  prosecuting  attorney  was  a  ({uestion  of  fact  for  the 
trial  court;  and  such  conduct,  sportmg  with  such  attorney, 
though  objectionable,  is  not  reversible,  where  it  is  shown  that 
such  juror  voted  favorably  to  defendant  for  a  long  time,  and 
yielded  only  when  thoroughly  convinced  of  defendant's  guilt, 
no  prejudice  to  defendant's  rights  being  shown. 

Trombley  v.  State,  231,  234  (5). 

8.  Misconduct  of  Jurors. — Presumptions. — Evidence. — Absence 
of. — Where  the  trial  court  found  against  defendant  on  his  al- 
legations of  misconduct  of  jurors,  no  presumption  of  injury  to 
defendant's  rights  arises;  and  in  the  absence  of  the  evidence 
the  Supreme  Court  will  not  disturb  the  verdict  and  judgnnoit 
below.  Trombley  v.  State,  231,  236  (6). 

9.  Evidence. — Railroads. — Setting  Fires. — ^Where  the  evidence,  in 
an  action  against  a  railroad  company  for  negligently  setting 
fires,  showed  that  an  engine  was  drawing  thirty-two  cars, 
mostly  loaded,  up  a  grade  of  from  forty  to  fifty  feet  per  mile, 
and  sparks  of  the  size  of  a  dime  were  thrown  100  feet  and  that 
a  bam  was  set  on  fire,  thereby  setting  on  fire  plaintiff's  house 
and  storeroom,  negligence  is  sufficiently  shown. 

Cleveland,  etc.,  R.  Co.  v.  Hayes,  454,  460  (12). 

NON  EST  FAOTXTM- 

See  Pleading. 

NOTIOE- 

See  Negugence. 

Of  powers  of  officers,  all  persons  must  take,  see  Officers,  1; 

Hord  v.  State,  622,  632  (2). 
Not  necessary  to  allege  notice  to  carrier  in  cases  of  defective 

places  of  alighting,  see  Pleading,  76;  Indiana,  etc..  Traction 

Co.  v.  Jacobs,  85,  88  (2). 
Of  breach  of  condition  in  policy  compels  company  to  elect  whether 

to  avoid  or  continue,  see  Insurance,  15;  Glens  Falls  Ins.  Co,  v. 

Michael,  659,  679  (15). 
Possession. — Quieting    Title. — The   possession   of   lands   up   to    a 

fence  is  notice,  to  a  purchaser  of  adjoining  lands,  of  title  by 

such  possessor.  Adams  v.  Betz,  161,  168  (5). 

OFFICEBS 

See  Boards  of  Commissioners;  Elections;  Embezzlement; 
Municipal  Corporations;  Township  Trustees. 

Ordinary  election,  not  to  fill  "vacancies,"  see  Statutes,  22;  State, 
ex  rel.,  v.  Ives,  13,  21  (10). 

Special  election  for  councilman,  in  case  of  tie  vote,  see  Statutes, 

14-17;  State,  ex  rel.,  v.  Ives,  13. 

Of  municipal  corporation  may  be  mandated  to  order  special  elec- 
tion in  case  of  tie  vote  for  councilmen,  see  Mandamus;  State, 
ex  rel,  v.  Ives,  13,  23  (14). 
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Election  of  councilmen,  see  Elections,  14,  15;  State,  ex  re/.,  v. 
Ives,  13,  18  (6),  19  (7). 

Holding  over,  see  Constitutional  Law,  22,  23;  State,  ex  ret., 
v.  Ives,  13,  19  (8),  21  (9). 

Bribery  disqualifies  from  holding  office,  see  Constitutional  Law, 
12;  Tinkle  v.  Wallace,  382,  389  (7). 

1.  Public. — Dealings  vnth, — Principal  and  Agent, — Notice. — ^All 
persons  dealing  with  a  public  officer  are  bound,  at  their  peril, 
to  take  notice  of  the  autnority  of  such  officer  to  bind  his  princi- 
pal. Hord  V.  State,  622,  632  (2). 

2.  Attorney-General, — Unauthorized  Contracts. — Ratification. — 
Contracts  executed  by  the  Attorney-General  on  behalf  of  the 
State,  must  be  sanctioned  by  a  statute,  and  if  not,  they  are 
unauthorized  and  can  be  ratified  only  by  the  legislature. 

Hord  V.  State,  622,  632  (3). 

3.  A  ttomey-General. — A  ssistan  t.  —  Compensation^  —  Statutes. — 
Under  §5670  R.  S.  1881,  Acts  1873,  p.  18,  §11,  the  Attorney- 
General  had  the  legal  right  to  employ  assistants  and  to  pay 
them  for  their  services  a  sum  not  exceeding  ten  per  cent  of  the 
amount  of  any  moneys  whatsoever  collected  by  them  for  the 
State.  Hord  v.  State,  622,  633   (4). 

4.  At  tomey-General. — A  ssistants. — Compensation.  —  Statutes. — 
Under  §§7692,  7693  Bums  1901,  Acts  1889,  p.  124,  §§9,  10,  the 
Attorney-General  has  the  right  to  employ  assistants  and  pay 
them  not  to  exceed  ten  per  cent  of  the  money  collected  by 
them,  except  that  due  from  the  United  States  to  the  State  be- 
cause of  direct  taxes  paid  by  such  State  during  the  civil  war. 

Hord  V.  State,  622,  637  (5). 
6.  Attorney-General. — Assistants. — Tenure  of  Service. — Under 
§§7692,  7693  Bums  1901,  Acts  1889,  p.  124,  §§9,  10,  the  Attor- 
ney-General  has  no  authority  to  appomt  assistants,  for  the  col- 
lection of  money  due  to  the  State,  who  shall  serve  for  a  longer 
time  than  during  his  official  term.      Hord  v.  State,  622,  638  (6). 

6.  Deputies. — Tenure. — In  the  absence  of  a  statute,  the  tenure 
of  office  of  a  deputy  or  assistant  is,  subject  to  removal  at  any 
time,  for  the  term  of  office  of  the  principal;  and  where  such 
principal  is  reelected,  such  deputies  or  assistants,  to  hold 
over,  must  be  reappointed.  Hord  v.  State,  622,  640  (7). 

7.  Constitutional. — Auditor  of  State. — Duties. — The  Auditor  of 
State  is  a  constitutional  officer  whoes  duties  must  be  prescribed 
by  statute.  Sherrick  v.  State,  345,  357  (9). 

8.  Auditor  of  State. — Duties. — Notice. — In^surance  Fees. — Princi- 
pal and  Agent. — The  statutes  of  the  State  are  conclusive  notice 
to  all  of  the  duties  of  the  Auditor  of  State;  and  insurance  com- 
panies paying  fees  to  him  under  §8477  Bums  1901,  Acts  1891, 
p.  199,  §67,  simply  constitute  him  their  agent  to  pay  same  to 
the  State.  Sherrick  v.  State,  345,  357  (10). 

9.  Auditor  of  State. — Treasurer  of  State. — Duties. — Insurance. — 
Payments  to  Wrong  Officer. — Under  §8477  Bums  1901,  Acts 
1891,  p.  199,  §67,  regulating  the  business,  transacted  within 
this  State,  of  foreign  insurance  companies,  it  is  the  duty  of 
such  companies  to  pay  the  prescribed  fees  to  the  Treasurer  of 
State,  a  payment  to  the  Auditor  of  State  being  a  mere  pri- 
vate unofficial  transaction.         Sherrick  v.  State,  346,  358  (11). 
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10.  AiLditor  of  State, — Directing  Colleetion  of  Money  Dub  State. 
—Section  7634  Bums  1901,  §5611  R.  S.  1881,  requiring  the 
Auditor  of  State  to  ''direct  and  superintend  the  collection  of 
all  the  moneys  due  the  State"  does  not  authorize  him  to  collect 
on  behalf  of  the  State  the  insurance  taxes  due  from  foreis^n 
insurance  companies.  Sherrick  v.  State,  345,  359  (12). 

11.  Auditor  of  State. — Receipt  of  Insurance  Taxes. — Assumpsit. 
— Payment  of  insurance  taxes  to  the  Auditor  of  State,  under 
§8477  Bums  1901,  Acts  1891,  p.  199,  §67,  does  not  vest  the  title 
to  such  money  in  the  State  until  a  ratification  is  made,  l>ut 
such  money  may  be  recovered  from  such  officer  in  an  action  for 
money  had  and  received.  Sherrick  v.  State,  345,  359  (14). 

12.  Auditor  of  State. — Receipt  of  Insurance  Taxes. — Rati/icatUm. 
— An  action  upon  the  official  bond  of  the  Auditor  of  State  for 
the  recovery  of  insurance  taxes  received  by  him,  brought  sub- 
sequently to  the  alleged  conversion,  cannot  make  such  prior 
conversion  a  crime  when  it  was  not  one  when  committed. 

Sherrick  v.  State,  345,  360  (15). 

opimoNS- 

See  Evidence,  19-23, 

OVERBXTLED  OASES- 

See  Cases. 

OWNERSHIP— 

How  alleged,  see  Pui^ding,  59;  Indianapolis  SU  R,  Co  v.  Ray, 
236,  242  (10). 

PARTIES— 

See  Jurisdiction;  Pleading. 

On  appeal,  see  Appeal  and  Error,  82-91. 

Cannot,  over  objection,  enter  house  of,'  for  discovery,  see  Tres- 
pass, 1;  McSwane  v.  Foreman,  171,  176  (6). 

In  action  on  replevin  bond,  see  Pleading,  60;  Jackson  v.  Morgan, 
528,  531  (1). 

Examination  of,  before  trial,  see  Discovert. 

Indirect  contempt  for  refusal  to  be  examined,  see  Contempt; 
McSwane  v.  Foreman,  171,  175  (4). 

As  to  names  of,  see  Appeal  and  Error,  89,  90;  Good  v.  Burk,  462. 

Jurisdiction  of,  on  appeal,  see  Appeal  and  Error,  65-68. 

Examination  of,  as  witnesses  prior  to  the  trial,  see  Appeal  and 
Error,  48;  McSwane  v.  Foreman,  171,  176  (5). 

To  a  suit  for  reformation  of  a  deed,  see  Action,  2;  Adams  v. 
Betz,  161,  168   (4). 

Effect  of  death  of,  see  Abatement  and  Revival;  Hayes  v.  Shirk, 
569,   573    (2). 

Discharged  executor,  not  a  proper  party  to  will  contest,  see 
Wills,  5;  Foley  v.  O'Donaghue,  134,  138  (6). 

1.  Real, — Nominal. — Bills  and  Notes. — Pleading. — The  real  payee 
of  a  note  may  maintain  an  action  on  a  note  executed  by  mis- 
take in  the  name  of  another  bv  showing  that  he  was  tiie  in- 
tended payee.  Digan  v.  Mandel,  586,  594  (12). 
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2.  Husband  and  Wife, — Industrial  School  for  Girl».~-^onimiU 
ment, — In  a  proceeding  to  commit  an  alleged  incorrigible  girl 
under  fifteen  years  of  age  to  the  Industrial  School  for  Girls 
(Acts  1903,  p.  91),  the  husband  of  such  girl  is  neither  a  proper 
nor  a  necessary  party.  Ryan  v.  Rhodes,  121,  124  (4) . 

3.  Interurban  Railroads, — Subsidies, — Petitions,  —  Signatures, — 
Petitioners  for  an  interurban  railroad  subsidy  election,  Uioug^ 
signing  by  surnames  and  initials  only  of  Christian  names, 
and  by  partnership  names,  are  parties  and  have  the  right  to 
take  any  steps  deemed  necessary  in  the  conduct  of  the  pro- 
ceeding. Good  V.  Burk,  462,  466  (6). 

4.  Mortgages. — Foreclosure. — ^Under  8269  Bums  1^01,  8268  R. 
S.  1881,  any  party  claiming  title  adversely  to  plaintiff,  or  who 
is  necessary  to  a  complete  determination  of  the  question  in- 
volved, may  be  made  a  defendant  in  a  foreclosure  suit. 

City  of  Covington  v.  Ferguson,  42,  46  (2). 

PABTinON- 

May  be  by  parol,  see  Quieting  Title,  2;  Adams  v.  Betz,  161 
164   (3). 

Parties  may  orally  agree  upon  a  boundary  line,  see  Evidence,  13 ; 
Adams  v.  Betz,  161,  171  (9). 

Parol. — Boundaries. — Estoppel. — Limitation  of  Actions. — Adverse 
Possession. — A  parol  agreement,  without  fraud,  fixing  an  un- 
known or  disputed  boundary  line,  acted  upon  by  the  parties, 
estops  such  parties  or  those  claiming  under  them  from  after- 
wards disputing  such  line;  and  the  possession  held  under  such 
afin*eement  need  not  be  shown  to  be  adverse  for  the  period 
prescribed  by  the  statute  of  limitations. 

Adams  v.  Betz,  161,  169  (7). 

PASSENGERS- 

See  Carriers. 
PEBJTJBT— 

Form  of  indictment  for,  see  Indictment  and  Information,  10; 
State  V.  Dorsey,  199,  204  (6). 

PHYSICIANS  AND  SURGEONS- 

License  may  be  revoked  for  immorality,  see  Injunction,  2-7; 
Spurgeon  v.  Rhodes,  1, 

Declarations  of  patient  to  physician  admissible  in  evidence,  see 
Evidence,  6;  Indiana,  etc..  Traction  Co.  v.  Jacobs,  85,  92  (6). 

Legislature  may  prescribe  qualifications  of,  see  Constitutional 
Law,  25;  Spurgeo7i  v.  Rhodes,  1,  11  (9). 

License. — Revocation. — State  Board  of  Medical  Registration  and 
Examination.— Courts. — The  grant  of  a  license  to  a  physician, 
or  its  revocation,  by  the  State  Board  of  Medical  Registration 
and  Examination,  is  not  the  exercise  of  judicial  power. 

Spurgeon  v.  Rhodes,  1,  12  (11). 

PLEADING- 

As  to  exceptions,  see  Appeal  and  Error,  51-53. 
Attacking  complaint  for  first  time  on  appeal,  see  Appeal  and 
Error,  92-94. 
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Petitioners  for  an  interurban  railroad  subsidy  election  are  parties, 
though  they  signed  by  the  surnames  and  initials  only  of  the 
Christian  names,  see  Parties,  3;  Good  v.  Burk,  462,  466  (6). 

Where  contestee  requires  the  contestant  to  make  a  will  an  ex- 
hibit to  his  complaint,  contestee  cannot  afterwards  contend 
that  it  is  not  an  exhibit,  see  Appeal  and  Error,  50;  Heaston  v. 
Krieg,  101,  107  (1). 

Supplemental  complaint,  the  rulings  thereon  and  exceptions  taken, 
are  parts  of  the  record,  without  a  bill  of  exceptions,  see  Ap- 
peal AND  Error,  25;  Schmoe  v.  Cotton,  364,  368  (5). 

Sustaining  demurrer  to  paragraph  of  answer,  harmless,  where 
facts  may  be  proved  under  another,  see  Appeal  and  Err(«,  2; 
American  Express  Co.  v.  State,  428. 

Sustaining  demurrer  to  answer,  harmless,  where  cross-complaint 
contains  some  facts,  see  Trial,  9;  City  of  Covington  v.  Fergu- 
son, 42,  47   (5). 

All  defenses  provable  under  general  denial,  in  quiet-title  cases, 
see  Quieting  Title,  1;  City  of  Covington  v.  Ferguson,  42, 
47  (3). 

Plaintiff  must  recover  according  to  his  allegations,  see  Trial,  51 ; 
Digan  v.  Mandel,  586,  591   (5). 

1.  Complaint, — Bills  and  Notes, — Ownership. — ^Where  the  plain- 
tiff is  not  the  payee  of  a  note,  he  must  set  out  in  his  complaint 
thereon,  facts  showing  that  he  holds  the  title  thereto. 

Digan  v.  Mandel,  586,  590  (1). 

2.  Complaint. — Bills  and  Notes. — Mistake  in  Name  of  Payee. — A 
complaint  showing  that  the  maker  of  a  note,  through  mistake 
and  inadvertence,  inserted  in  the  note  as  payee  the  name  of  a 
bank  instead  of  the  jplaintiff,  to  whom  the  note  was  executed, 
sufficiently  shows  plamtiff' s  title  to  such  note. 

Digan  v.  Mandel,  586,  590  (2). 

3.  Decedents'  Estates. — Bills  and  Notes, — Execution. — Assign- 
ments,—Burden  of  Proof.— Under  §2479  Bums  1901,  Acts  1883, 
p.  151,  §11,  an  answer  of  non  est  factum  is  not  necessary,  on 
behalf  of  an  executor  or  administrator,  to  require  the  owner 
of  a  note  executed  by  decedent,  to  establish  the  execution  there- 
of, a  general  denial  compelling  such  owner  to  make  such  proof. 

Digan  v.  Mandel,  586,  594  (11). 

4.  Complaint, — Exhibits, — Variation, — Where  the  contract  set 
out  as  an  exhibit  varies  from  the  contract  as  alleged  in  the  body 
of  the  complaint,  the  exhibit  controls. 

Huber  Mfg,  Co.  v.  Wagner,  98,  100  (3). 

5.  Complaint. — Contracts. — Sales. — Real  Estate. — Description. — 
Two  Tracts  Answering, — Defense, — A  complaint  for  damages 
for  the  breach  of  a  contract  for  the  sale  of  "120  acres,  owned 
by"  defendant  in  certain  sections,  does  not  need  to  allege  that 
defendant  had  no  other  land  of  like  area  in  such  sections, 
such  fact  being  a  proper  defense. 

Howard  v.  Adkins,  184,  190  (6) . 

6.  Complaint. — Damages. — Liquidated. — Whether  Actual  Must 
Be  Alleged. — Where  the  contract  sued  upon  provides  for  liqui- 
dated damages,  actual  damages  need  not  be  alleged. 

Howard  v.  Adkins,  184,  191  (13). 
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7.  Answer,  —  Concliisiveness  of. — Contempt. — Indirect, — Defend- 
ant's answer  in  a  proceeding  for  an  indirect  contempt  imports 
absolute  verity,  and  must  be  so  considered  by  the  court. 

McSwane  v.  Foreman,  111,  111  (7). 

8.  Plea  in  Abatement — Insufficient. — Demurrer. — Defective, — A 
bad  demurrer  is  good  enough  for  a  bad  plea  in  abatement. 

Spauldmg  v.  Mott,  68,  67  (8). 

9.  Argumentative  Denial, — Sustaining  Demurrer  to. — Appeal 
and  Error, — Sustaining  a  demurrer  to  arg^umentative  denial, 
is  harmless  error  where  the  general  denial  was  pleaded. 

American  Express  Co.  v.  Southern  Ind.  Efxpress  Co,,  292, 
314  (11). 

10.  Answer. — Facts  Provable  Under  Another  Paragraph. — De- 
murrer. — It  is  harmless  error  to  sustain  a  demurrer  to  a  para- 
graph of  answer  whose  facts  are  provable  under  another. 

American  Express  Co.  v.  State,  319,  320  (1), 

11.  An,swers. — Demurrers. — Subsequent  Withdrawl. — The  subse- 
quent withdrawal  of  a  paragraph  of  answer  will  not  render 
erroneous  a  ruling  on  demurrer  to  another  paragraph  of  answer, 
where  such  ruling  was  not  erroneous  when  made. 

City  of  Covington  v.  Ferguson,  42,  47  (4) . 

12.  Insufficient  Answer. — Renly. — Demurrer. — Carrying  Back, — 
A  demurrer  to  a  reply  will  be  carried  back  and  sustamed  to  an 
insufficient  answer. 

Glens  Falls  Ins.  Co  v.  Michael,  659,  680  (18). 

13.  Demurrer, — Joinder  of  Parties  in. — Parties  may  join  in  a 
single  demurrer,  whether  the  demurrer  be  joint  or  several. 

Whitesell  v.  StHekler,  602,  607  (2). 

14.  Demurrer. — Defective. — Overruling.  —  Appeal  and  Error, — 
Reversible  error  cannot  be  predicated  upon  the  overruling  of  a 
defective  demurrer. 

City  of  Huntington  v.  Amiss,  375,  381  (6). 

15.  Demurrer. — Defective. — Sustaining  to  Bad  Answer. — Appeal 
and  Error. — Sustaining  a  defective  demurrer  to  a  bad  pleading 
does  not  constitute  reversible  error. 

City  of  Huntington  v.  Amiss,  375,  381  (7). 

16.  Complaint. — Amendments. — Refusal  to  ijermit  an  amendment 
of  the  complaint  during  trial  is  largely  discretionary  with  the 
trial  court  Todd  v.  Crail,  48,  57  (9) . 

17.  Complaint, — Inferences  to  Supply  Facts. — Necessary  facts  in 
complaint  cannot  be  supplied  by  intendment  or  by  inference. 

Chicago,  etc.,  R,  Co.  v.  McCandish,  648,  653  (4). 

18.  Complaint. — Specific  Averments. — Necessary  Implications. — 
Facts  necessarily  implied  from  the  specific  averments  of  a 
complaint  are  sufficiently  alleged. 

Indianapolis  St.  R,  Co,  v.  Ray,  236,  241  (7). 

19.  Supplemental  Complaint.  —  Right  to  File.  —  Discretion  of 
Court. — The  right  to  permit  the  filing  of  a  supplemental  com- 
plaint lies  in  the  sound  discretion  of  the  court. 

Schmoe  v.  Cotton,  364,  868  (6). 

20.  Supplemental  Complaint'-^Ground  for  Filing, — Permission 
should  be  given  for  filing  a  supplemental  complaint  where  it 
will  avoid  the  bringing  of  another  action. 

Schmoe  v.  Cotton,  364,  369  (7). 

Vol.  167—50 
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21.  Complaint, — Names  of  Parties. — Judgment. — Orders  made 
by  a  board  of  commissioners  in  accordance  with  the  prayer  of 
a  petition  are  not  void  because  some  of  the  petitioners  signed 
same  by  their  surnames  and  initials  only  of  the  Christian 
names,  and  others  by  their  partership  names  alone. 

Good  V.  Burk,  462,  465  (2). 

22.  Complaint — Names  of  Parties. — The  defendant  has  the  right 
to  request  that  plaintiffs'  full  names  shall  be  set  out  in  the 
pleadings  in  the  cause.  Good  v.  Burk,  462,  466  (4). 

23.  Complaint. — Negligence. — Erection  of  WindmilL — A  com- 
plaint showing  that  defendant  negligently  failed  securely  to 
fasten  the  windmill,  which  defendant  had  contracted  to  erect, 
to  the  tower  of  plaintiff's  bam,  thereby  causing  damage  to 

Slaintiff,  need  not  show  that  the  supports  to  such  mill  were 
efective.      Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,  502  (12). 

24.  Complaint.  —  Torts.  —  Contracts.  —  Consideration.  —  Induce- 
ment.— ^While  the  averment  of  the  consideration  of  a  contract 
in  a  complaint  for  misfeasance  or  malfeasance  is  an  uncon- 
trolling  mark  of  an  action  ex  contractu,  still,  if  the  contract  is 
set  out  merely  as  a  matter  of  inducement,  the  complaint  may 
be  regarded  as  in  tort  for  the  violation  of  a  common-law  duty. 

Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,  502   (14). 

25.  Code. — Complaint, — Facts. — Torts. — Contracts. — Under  code 
pleading  the  plaintiff  in  a  case  of  tort  may  properly  set  out 
the  contract  with  defendant  as  constituting  the  underlying 
facts  from  which  the  violated  duty  springs,  instead  of  alleging 
the  undertaking  in  general  terms. 

Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,  503  (15). 

26.  Complaint. — Torts. — Contracts. — Negligence. — A  complaint 
setting  out  a  contract  by  defendant  with  plaintiff  for  the  erec- 
tion of  a  windmill  upon  plaintiff's  bam,  together  with  a  sup- 
plemental agreement  concerning  same,  and  then,  after  making 
many  different  allegations  of  negligence,  avers  that  by  reason 
of  such  acts  of  negligence,  without  any  fault  upon  his  part, 
the  plaintiff  sustained  damage,  states  a  cause  of  action  in  tort, 
and  not  on  contract. 

Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,  503  (16). 

27.  Complaint. — General  Construction. — Pleadings  will  be  con- 
strued so  as  to  give  effect,  if  possible,  to  all  of  the  material 
allegations.       Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,  504  (17) . 

28.  Complaint. — Construction  by  Trial  Court. — Appeal  and  Error. 
— ^A  complaint  whose  allegations  are  such  that  it  is  doubtful 
whether  it  sounds  in  tort  or  in  contract  and  which  is  tried  upon 
the  theory  of  an  ex  delicto  action,  will  be  so  construed  on  appeal. 

Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,  504  (18). 

29.  Complaint, — Paragraphs  of. — When  not  Considered. — Inter- 
rogatories to  Jury. — Where  the  answers  to  the  interrogatories 
to  the  jury  affirmatively  show  that  the  case  was  decided  on  the 
first  paragraph  of  the  complaint  the  other  paragraphs  will 
not  be  considered  on  appeal. 

City  of  Indianapolis  v.  Keeley,  516,  522  (5). 

30.  Demurrers. — Exceptions. — How  Construed. — Exceptions,  ap- 
parently joint,  will  be  construed  in  connection  with  the  plead- 
mgs  or  motions  upon  which  they  are  based,  and  if  such  plead- 
ings or  motions  are  several,  such  exceptions  will  be  considered 
several.  Whitesell  v.  Strickler,  602,  608  (3). 
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31.  Exceptions. — Presumptions, — The  presumption  is  that  ex- 
cations  taken  by  a  party  on  the  trial  were  intended  to  be 
effectual  in  presenting  the  same  questions  on  appeal. 

Whitesell  v.  Strickler,  602,  609  (7). 

32.  Answer. — Execution  of  Contract. — Fraud. — An  answer  show- 
ing that  defendant  sifpied  the  contract  sued  uj^on,  and  that 
his  signature  was  obtained  by  plaintiff's  agent,  without  defend- 
ant's neglig^ence  and  by  means  of  a  trick,  the  defendant  think- 
ing that  he  was  executing  a  different  contract,  is  sufficient  as 
to  a  complaint  for  the  enforcement  of  such  contract. 

Price  V.  HudcUeston,  536,  541  (7). 
88.  Obstruction  to  Highway. — Character  of. — It  is  not  necessary 
either  to  allege  or  prove  that  an  obstruction  to  a  street  or 
highway  was  calculated  to  frighten  horses,  such  question  being 
for  the  jury,  to  be  determined  from  all  the  facts  and  circum- 
stances. Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330,  341  (12). 

84.  Reply. — Judgment. — Res  Judicata. — Essentials. — A  reply  of 
former  adjudication  must  show  (1)  that  the  former  judgment 
was  rendered  by  a  court  having  jurisdiction,  (2)  that  the  mat- 
ter in  issue  in  the  present  suit  was  or  might  have  been  ad- 
judicated in  such  former  suit,  (3)  that  the  parties  to  the  issue 
were  the  same,  and  (4)  that  the  judgment  rendered  was  on 
the  merits.  Johnson  v.  Knudson-Mercer  Co.  429,  431  (1). 

85.  Reply. — Sufficiency. — Judgment.  —  Res  Judicata. — Parties. — 
Identity. — To  an  answer  of  want  of  consideration  of  the  note 
sued  upon,  a  reply  showing  that  the  present  defendant  was 
''one  of  the  defendants"  in  a  former  suit;  that  an  issue  in  such 
suit  involved  the  question  whether  such  note  was  founded  upon 
a  sufficient  consideration;  that  such  issue  was  decided  in  favor 
of  the  present  plaintiff,  sufficiently  shows  that  the  parties  were 
the  same.  Johnson  v.  Knudson-Mercer  Co.,  429,  432  (2). 

86.  Reply. — Res  Judicata. — Parties.  —  Bills  and  Notes. — Con^ 
sideration. — Principal  and  Surety. — A  reply  of  former  ad- 
judication, against  the*principal  and  surety  on  a  note,  showing 
that  the  question  of  the  consideration  of  the  note  sued  upon 
had  been  in  issue  between  the  present  plaintiff  and  the  princi- 
pal on  said  note  and  decided  in  favor  of  the  present  plain- 
tiff, is  eood  as  against  such  principal  and  his  surety,  where  the 
reply  snows  that  such  other  defendant  was  a  surety. 

Johnson  v.  Knudson-Mercer  Co.,  429,  433  (5). 

87.  Reply. — Former  Adjudication. — Subject-Matter. — Identity. — 
To  an  answer  of  want  of  consideration  of  the  note  sued  upon, 
a  reply  that  such  issue  was  litigated  and  determined  in  plain- 
tiff's favor,  on  the  merits,  in  a  prior  suit,  sufficiently  identi- 
fies the  subject-matter  of  the  former  suit. 

Johnson  v.  Knudson-Mercer  Co.,  429,  433  (6), 

38.  Reply. — Former  Adjudication. — Record  of  Former  Suit. — ^A 
reply  of  former  adjudication  does  not  need  to  set  out  a  copy 
of  the  record  of  the  former  suit. 

Johnson  v.  Knudson-Mercer  Co.,  429,  434  (7). 

39.  Complaint. — Damages. — Lateral  Support. — A  complaint  al- 
leging that  defendant  owned  lands  contiguous  to  those  of 
plaintiff;  that  defendant  excavated  his  land  up  to  the  line 
between  their  lands,  and  that  because  thereof  plaintifTs  lands 
fell  in,  causing  her  damage,  is  sufficient. 

Schmoe  v.  Cotton,  364,  366  (2). 
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40.  Supplemental  Complaint. — Lateral  Support. — Continuance  of 
Wrong  After  Action  Filed. — ^Where  defendant  continued  to 
remove  plaintiff's  lateral  support  after  action  brought,  the 
granting  of  plaintiff's  request  for  permission  to  file  a  sup- 
plemental complaint  therefor,  is  not  error. 

Schmoe  v.  Cotton,  364,  369  (8). 

41.  Answer. — Insurance  Policies.  —  Avoidance. — Election.  —  An 
answer  in  avoidance  of  an  insurance  policy,  because  of  a  con- 
dition broken,  must  set  out  such  condition,  a  breach  thereof 
by  assured  and  the  acts  done  by  the  insurer  in  pursuance  of  its 
election  to  avoid  such  policy. 

Glens  Falls  Ins.  Co.  v.  Michael,  659,  679  (16). 

42.  Mandamus. — Election  Commissioners. — Ballots. — Certificates 
of  Nominations. — A  petition  for  mandate  against  the  county 
board  of  election  commissioners  to  compel  them  to  place  the 
names  of  certain  nominees  on  the  official  ballots,  as  those 
of  a  certain  party,  must  allege  that  the  nomination  certificates 
filed  therefor  show  that  the  nominating  convention  designated 
the  title  of  the  party  and  the  figure  or  device  to  be  placed 
upon  the  ballot^  as  provided  by  §6215  Bums  1901,  Acts  1889, 
p.  157,  §18.  State,  ex  rel,  v.  Board,  etc.,  276,  287  (8). 

43.  Complaint. — Master  and  Servant. — Factory  Act. — ^A  com- 
plaint counting  on  defendant's  violation  of  the  factory  act 
(Acts  1899,  p.  231,  §9,  §70871  Bums  1901)  must  show  that 
the  machine  causing  the  injury  was  of  the  class  required  by 
such  act  to  be  guarded;  and  that  it  was  possible  or  practicable 
to  guard  such  machine. 

Bemis  Indianapolis  Bag  Co.  v.  Krentler,  653,  658  (4). 

44.  Motion  in  Arrest. — Motion  to  Modify  Judgment. — Special 
Findings. — ^Where  the  special  findings  set  out  the  facts  alleged 
in  the  cross-complaint  and  fully  sustain  the  Judgment  render- 
ed, the  decision  thereon  disposes  of  the  questions  raised  by 
motions  in  arrest  and  for  modification  -of  the  judgm^it. 

Ditchey  v.  Lee,  267,  276  (12). 

45.  Motion  to  Make  Specific. — ^Where  doubt  exists  as  to  the  theory 
of  plaintiff's  complaint,  a  motion  to  make  more  specific  is  the 
proper  remedy.  Shirk  v.  Hupp,  509,  611  (2). 

46.  Negligence, — Motion  to  Make  More  Specific. — A  motion  to 
make  more  specific  and  not  a  demurrer  is  the  proper  remedy 
where  a  complaint  makes  a  general  alleration  of  defendant's 
negligence  and  resulting  injury  to  plaintiff. 

Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330,  340  (8). 

47.  Complaint. — Motion  to  Make  Specific. — Waiver. — ^Where  de- 
fendant fails  to  move  to  make  the  complaint  more  specific, 
defects  in  the  averments  thereof  are  waived. 

Indianapolis  St.  R.  Co.  v.  Ray,  236,  243  (14). 

48.  MotioTis. — Venire  de  Novo. — A  motion  for  a  venire  de  novo 
cannot  be  sustained  unless  the  verdict,  general  or  special,  is 
so  defective  that  the  court  cannot  understand  it. 

SpatUding  v.  Mott,  58,  72  (16). 

49.  Motions. — Venire  de  Novo. — Interrogatories  to  Jury. — On  a 
motion  for  a  venire  de  novo  a  party  cannot  raise  any  question 
on  the  interrogatories  to  the  jury,  where  such  motion  applied 
to  the  general  verdict  alone.         Spaulding  v.  Mott,  58,  72  (17). 
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ro.  Complaint. — Municipal  Corporations^-^City  Engineers. — Spe- 
cial Engineers, — Defense. — A  complaint  showing  tiiat  defendant 
city  employed  the  plaintiff  as  a  special  civil  eneineer  for  one 
year  at  a  certain  compensation  is  not  bad  as  showing  an  at- 
tempt by  the  city  to  employ  an  engineer  to  do  the  duties  of  the 
city  engineer,  as  provided  by  §3476  Bums  1901,  providing  for 
the  appointment  of  a  city  engineer,  the  facts  of  such  attempt, 
if  available,  being  a  defense  to  be  specially  answered. 

City  of  Decatur  v.  MeKean,  249,  254  (2). 

51.  Complaint. — Municipal  Orders. — Actions  Upon. — A  complaint 
counting  on  a  city  order  properly  signed  by  the  mayor  and 
attested  by  the  city  treasurer  states  a  good  cause  of  action. 

City  of  Decatur  v.  McKean,  249,  256  (6). 

52.  Complaint. — Municipal  Corporations. — Streets. — How  A  lleged. 
— A  complaint  showing  that  within  the  limits  of  defendant 
city  there  existed  certam  streets,  among  which  was  Martindale 
avenue,  sufficiently  shows  that  such  avenue  was  a  streiet  within 
such  city.  City  of  Indianapolis  v.  Keeley,  516,  521  (1). 

53.  Complaint. — Facts. — Duty  Arising. — Municipal  Corporations. 
— Streets. — Negligence. — A  complaint  showing  that  plaintiff's 
injury  was  received  because  of  a  defect  existing  in  a  street 
in  defendant  city,  is  sufficient  without  any  allegations  showing 
defendant's  duty  with  reference  to  such  defect,  such  duty  being 
a  legal  inference  necessarily  deducible  from  tne  facts,  without 
any  allegation  thereof. 

City  of  Indianapolis  v.  Keeley' 516,  521  (2) . 

54.  Complaint.  —  Municipal  Corporations.  —  Streets. — Defects. — 
Notice. — Contributory  Negligence. — A  complaint  against  a  city 
for  negligence  in  maintaining  a  defective  street,  showing  that 
plaintiff  had  no  notice  of  the  defect,  that  the  accident  happened 
m  the  dark  and  that  plaintiff  was  without  fault  or  negligence 
on  his  part,  does  not  show  contributory  neglig^ence. 

City  of  Indianapolis  v.  Keeley,  516,  521  (3). 

55.  Complaint. — Negligence. — Contributory. — Allegation  of  Free- 
dom from. — An  allegation  in  a  complaint  for  damages  for  neg- 
ligence, that  plaintiff  was  without  fault,  is  sufficient  to  negative 
neglig^ence  on  plaintiff's  part  unless  the  other  facts  pleaded 
affirmatively  show  contributory  negligence. 

City  of  Indianapolis  v.  Keeley,  516,  521   (4). 

56.  Complaint. — Municipal  Corporations.  —  Negligence. — Proxi- 
mate Cause. — A  complaint  alleging  that  defendant  city  negli- 
gently suffered  one  of  its  electric  light  wires  to  become  weak 
and  rotten,  and  that  the  fall  of  such  wire  caused  plaintifTs 
injuries,  is  bad,  since  it  fails  to  show  that  such  wire  fell  be- 
cause of  its  weak  and  rotten  condition. 

Aiken  v.  City  of  Columbus,  139,  150  (13). 

57.  Complaint. — Theory. — Municipal  Corporations. — Street  As- 
sessments.— Bonds. — ^Whether  a  suit  to  enforce  the  lien  of  a 
contractor  for  a  street  improvement  is  based  upon  the  as- 
sessment made  therefor  or  upon  the  bonds  issued  in  payment 
thereof,  as  provided  by  §3623f  Bums  1901,  Acts  1901,  p.  534, 
§6,  is  immaterial,  such  bonds  beine  simply  an  evidence  of  such 
indebtedness.  Shirk  v.  Hupp,  509,  510   (1). 

58.  Complaint.  —  Negligence.  —  Riding  Bicycle  on  Sidewalk. — 
Ordinances. — Presumptions. — ^An  allegation  that  a  bicycle  rider 
was  riding  on  a  sidewalk  pursuant  to  an  ordinance  means  that 
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he  was  riding  agreeably  to  such  ordinance,  and  consequently 
that,  in  fact,  ne  knew  the  provisions  thereof. 

Millett  V.  City  of  Princeton,  582,  584  (3). 

59.  Ottmerskip. — How  Alleged. — An  allegation  that  plaintiff  is 
the  owner  of  the  property  in  question  is  sufficient  without 
alleging  how  the  ownership  was  acquired. 

Indianapolis  St.  R.  Co.  v.  Ray,  236,  242  (10). 

60.  Complaint. — Replevin  Bonds. — The  plaintiff  in  an  action  in 
replevin,  for  which  action  a  third  party  alone  executed  the 
required  bond,  is  not  a  proper  defendant  in  an  action  on  such 
bond  for  damages.  Jackson  v.  Morgan,  528,  531  (1). 

61.  Answer. — Evidence  Admissible  under.—^Replevin. — ^Under  an 
answer  in  denial,  in  a  replevin  case,  the  defendant  may  give 
in  evidence  any  facts  tendmg  to  defeat  plaintiff's  claim  to  title, 
or  right  of  possession.  Jackson  v.  Morgan,  528,  533  (4). 

62.  Replevin. — Issue. — A  general  denial  to  plaintiff's  complaint 
in  replevin  raises  an  issue  as  to  plaintiff's  right  of  possession 
to  the  property,  its  value,  and  his  damages  for  its  detention. 

Jackson  V.  Morgan,  528,  533  (6). 

63.  Answer. — Sales. — Delivery  of  Worthless  Goods. — ^An  answer 
showing  that  the  plaintiff  delivered  goods,  contracted  for  to  be 
of  a  certain  quality,  which  were  at  the  time  of  shipment  and 
have  been  at  all  times  since  ''of  no  value,  and  wholly  worthless, 
and  for  that  reason  the  defendant  refuses  to  accept  the  same," 
is  sufficient  as  against  a  complaint  for  the  contract  price  of 
such  goods.  LaF ay ette' Agricultural  Works  v.  Phillips,  47  Ind. 
259,  distinguished.  Price  v.  Huddleston,  536,  540  (5). 

64.  Complaint.  —  Farm  Crossings.  —  Invitation.  —  A  complaint 
showing  that  defendant  railroad  company  built  approaches 
to  its  track  apparently  for  a  farm  crossing  and  planked  between 
its  tracks,  coupled  with  the  fact  that  the  farmer  owning  lands 
on  both  sides  thereof,  and  his  tenants,  have  been  using  such 
crossing,  sufficiently  shows  an  invitation  for  such  farmer  and 
his  tenants  to  use  same. 

Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330,  335  (2). 

65.  Compldint. — Railroads. — Farm  Crossings.  —  Negligence. — A 
complaint  b^  the  tenant  of  a  landlord  owning  lands  on  each 
side  of  a  railroad  right  of  way,  showing  that  the  railroad  com- 
pany had  built  a  private  wagon  road  crossing  over  its  tracks 
and  had  planked  between  the  rails;  that  plaintiff  had  used 
such  wagon  road  since  its  construction  and  that  defendant  neg- 
lieently  placed  a  hand-car  in  such  road  near  such  crossing,  at 
which  plaintiff's  team  became  frightened,  causing  it  to  run 
away  and  to  injure  plaintiff,  states  a  cause  of  action. 

Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330,  338   (6). 

66.  Complaint. — Railroads. — Hand-Cars.  —  Placing  in  Private 
Way. — Frightening  Horses. — Ordinary  Gentleness. — A  com- 
plaint showinfiT  that  defendant  railroad  company  carelessly  and 
negligently  placed  its  hand-car  lengthwise  upon  plaintiff's  farm 
crossing  and  carelessly  and  negligently  obstructed  the  free 
use  of  same,  and  that  plaintiff  was  injured  as  a  direct  result 
thereof  by  his  team's  fright  thereat,  is  sufficient,  on  demurrer, 
without  a  direct  allegation  that  his  team  was  ordinarily  gentle. 

Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330,  339  (7),  342  (7). 

67.  Complaint — Railroads.  —  Negligence.  —  Proximate  Cause. — 
Frightening   Horses. — A   complaint   showing  that   a   railroad 
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company's  negligrence  in  the  placing  of  a  hand-car  in  a  way 
was  so  far  an  efficient  cause  of  the  running  away  of  plaintiff's 
team,  that,  but  for  such  negligence,  it  would  not  so  have  run, 
is  sufficient  on  demurrer. 

Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330,  342  (16). 

68.  Complaint — Negligence, — Railroads. — Highway  Crossings. — 
Travelers,-An  an  action  J)y  an  administrator  against  a  railroad 
company  for  negligently  killing  his  decedent  at  a  highway 
crossing,  the  complaint  must  show  the  facts  disclosing  a  legal 
duty  owing  by  such  company  and  a  negligent  performance  or 
failure  to  perform  such  duty. 

Chicago,  etc.,  R.  Co.  v.  McCandish,  648,  651  (1). 

69.  Complaint. — Railroads. — Highway  Crossings. — Travelers. — 
Characterizing  Persons  as. — A  complaint  showing  that  the  de- 
cedent "was  on  the  east  side  of  said  railroad  on  the  public 
highway  *  *  *  and  was  approaching  the  main  line  of  the  said 
defendant  company  *  *  *  and  he,  ♦  ♦  *  to  avoid  injury  from 
said  engine  and  train  of  cars,  stopped,  and  was  standing  on 
the  side-track,  awaiting  the  passage  of  said  engine  and  train,'' 
fails  to  show  that  such  decedent  was  a  traveler  at  and  on  such 
highway  crossing  when  injured. 

Chicago,  etc.,  R.  Co.  v.  McCandish,  648,  652  (3). 

70.  Complaint. — Defective  Premises. — Right  of  Injured  Person 
to  Occupy. — In  a  complaint  for  an  injury  because  of  defective 
premises,  it  is  necessary  to  allege  by  what  right  the  injured 
person  occupied  such  premises. 

Chicago,  etc.,  R.  Co.  v.  McCandish,  648,  653  (5). 

71.  Complaint. — Negligence. — Duty. — How  Shown. — ^A  complaint 
for  damages  for  negligence  should  set  out  the  facts  showing 
the  true  relationship  of  the  parties  from  which  the  duty  to 
use  care  arises. 

Chicago,  etc.,  R.  Co.  v.  McCandish,  648,  653  (6). 

72.  Complaint. — Negligence.  —  Railroads.  —  Setting  Fires. — Ex- 
cuses. — A  complaint  alleging  generally  that  defendant  rail- 
road company  negligently  (1)  omitted  to  use  a  safe  spark- 
arrester;  (2)  used  a  spark-arrester  with  unusually  lars^e  and 
dangerous  holes  therein;  (3)  operated  its  locomotive  with  the 
trap  door  down,  thereby  increasmg  the  draft,  and  (4)  operated 
its  locomotive  with  a  high  and  dangerous  pressure  of  steam, 
thereby  setting  fires  and  causing  plaintiff's  injuries,  is  sufficient 
as  against  a  demurrer  without  an  allegation  that  the  defects 
in  the  spark-arrester  could  not  be  more  explicitly  set  out  be- 
cause the  locomotive  was  kept  in  defendant  s  exclusive  posses- 
sion. Lake  Erie,  etc.,  R.  Co.  v.  Ford,  205,  208  (1). 

73.  Complaint. — Negligence. — Railroads. — Setting  Fires. — Defec- 
tive Sparh-Arrester. — Plaintiff's  Ignorance  of. — Inferences. — 
Evidence. — An  allegation  in  the  complaint  that  because  defend- 
ant has  kept  the  exclusive  possession  of  its  engine  the  plaintiff 
is  unable  to  set  out  the  defective  condition  of  the  spark-arrester, 
does  not  cause  an  inference  that  plaintiff  cannot  prove  the 
defective  condition  thereof,  since  sucn  condition  may  be  proved 
by  the  escape  of  large  and  dangerous  coals  through  such  ar- 
rester. Lake  Erie,  etc.,  R.  Co.  v.  Ford,  205,  208  (2). 

74.  Complaint. — Negligence.  —  Railroads.  —  Defective  Spark-Ar- 
rester.— Notice. — In  an  action  against  a  railroad  company 
for  negligently  setting  fires  it  is  not  necessary  to  allege  that 
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the  defendant  had  notice  of  the  defects  in  the  spark-arrester 
causing  the  fire.  Lake  Erie,  etc.,  R.  Co,  v.  Ford,  205, 208  (3) . 

75.  Complaint, — Negligence. — Interurban  Railroads. — Carriers. — 
A  complaint  showing  that  defendant  interurban  railroad  com- 
pany negligently  failed  to  provide  a  platform  in  the  street  on 
which  passengers  could  alight,  negligently  failed  to  stop  its 
car  at  the  usual  place,  and  negligently  carried  plaintiff  b^ond 
the  usual  stopping  place  and  caused  her  to  get  off  unassisted, 
in  the  dark  where  the  ground  was  very  uneven,  by  reason  of 
which,  in  alighting,  she  fell  and  injured  herself,  is  sufficient, 
though  negligence  in  the  failure  to  provide  a  platform  in  the 
street  and  in  running  the  car  beyond  the  usual  place  is  not 
shown.  Indiana,  etc..  Traction  Co.  v.  Jacobs,  85,  88  (1). 

76.  Carriers.  —  Interurban  Railroads.  —  Defective  Place  for 
Alighting. — Notice. — A  complaint  by  a  passenger  against  an 
interurban  railroad  company  for  injuries  received  in  alighting 
at  a  defective  place  need  not  allege  notice  of  such  defect  on 
the  part  of  such  company. 

Indiana,  etc..  Traction  Co,  v.  Jacobs,  85,  88   (2). 

77.  Negligence. — Special  Damages. — Aggravation  of  Existing 
Condition. — The  aggravation  of  an  existing  condition  is  not 
considered  as  special  damages;  and  evidence  thereof  is  ad- 
missible under  a  comprehensive  allegation  of  general  damages. 

Indiana,  etc..  Traction  Co.  v.  Jacobs,  85,  91  (4). 

78.  Complaint. — Carriers. — Sufficiency  of  Averments  of. — Street 
Railroads. — A  complaint  alleging  that  defendant  is  a  corpora- 
tion organized  under  the  laws  providing  for  the  formation  of 
street  railway  companies  and  that  it  is  the  owner  and  en^ged 
in  operating  a  line  from  Union  Station  to  Fairview  rark, 
sufficiently  shows  that  defendant  is  a  carrier  of  passengers. 

Indianapolis  St.  R.  Co.  v.  Ray,  236,  240  (3). 

79.  Complaint. — Street  Railroads. — Ownership  of  Car  Causing 
Injuries. — Averments  of. — ^An  allegation,  in  an  action  against 
a  street  railroad  company  for  personal  injuries,  that  "one  of  the 
cars  of  defendant's  road,  running  south  from  Fairview  Park 
to  the  city  of  Indianapolis"  caused  plaintiff's  injuries,  sufficient- 
ly shows  that  defendant  was  operating  such  car,  the  ownership 
of  such  car  being  an  immaterial  matter. 

Indianapolis  St.  R.  Co.  v.  Ray,  236,  240  (5). 

80.  Complaint. — Street  Railroads. — Passenger  Car. — Averments 
of. — A  complaint  showing  that  plaintiff  sounded  the  electric 
bell  to  be  sounded  by  passengers  desiring  to  get  off;  that  the 
motorman  stopped  the  car;  Uiat  said  car  was  a  summer  car 
having  the  seats  running  transversely;  that  passengers  alighted 
at  the  side  by  stepping  upon  a  running-board  and  thence  to  the 
ground,  sufficiently  shows  that  the  car  was  a  "passenger"  car. 

Indianapolis  St.  R.  Co.  v.  Ray,  236,  241  ^6). 

81.  Complaint. — Street  Railroads. — Control  of  Cars. — Averments 
of. — Sufficiency  of,  after  Verdict. — A  complaint  alleging  that 
plaintiff  was,  when  injured,  riding  on  "one  of  the  cars  of  de- 
fendant's road"  sufficiently  shows,  after  verdict,  that  defend- 
ant was  operating  such  car. 

Indianapolis  St.  R.  Co.  v.  Ray,  236,  241  (8). 

82.  Complaint. — Carriers.  —  Street  Railroads.  —  Passengers. — 
Averments  of. — A  complaint  alle^ng  that  plaintiff,  was  a  pas- 
senger on  defendant's  car  sufficiently  shows  the  relation  of 
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passen^r  and  carrier  without  an  allegation  that  the  fare 
was  paid  or  offered  or  that  plaintiff  had  a  pass,  or  was  on  the 
car  by  contract,  invitation  or  consent,  such  matters  being 
proper  matters  of  proof . 

Indianapolis  St  R,  Co.  v.  -Bay,  236,  242   (9). 

83.  Complaint, — Carriers, — Passengers,  —  Duty,  —  A  complaint 
showing  that  plaintiff  was  a  passenger  on  defendant's  street 
railroao  shows  that  defendant  was  under  a  legal  duty  to 
plaintiff.  Indianapolis  St,  R,  Co,  v.  Ray,  236,  242  (11). 

84.  Complaint, — Street  Railroads, — Agents, — Liability  for  Acts 
of, — ^A  complaint  showing  that  plaintiff,  a  passenger,  was  in- 
jured "on  one  of  the  cars  of  the  defendant's  road"  shows  a 
liability  on  the  part  of  defendant  street  railroad  company, 
such  company  bem^  responsible  for  the  negligent  act  of  its 
agents.  Indianapolis  St.  R,  Co,  v.  Ray,  236,  243  (12). 

85.  Complaint. — Street  Railroads, — Agents, — Negligence, — Proxi- 
mate Cause, — Allegations,  in  an  action  a^inst  a  street  railroad 
company  for  damages  for  personal  injuries,  that  plaintiff  rang 
the  oell  to  stop,  that  the  motorman  stopped  the  car,  and  that 
while  plaintiff  was  alighting  the  motorman  negligently  started 
the  car,  thereby  injuring  plaintiff,  sufficiently  shows  that  the 
motorman  was  acting  in  the  scope  of  his  employment  and  that 
his  negligence  was  the  proximate  cause  of  the  injuries. 

Indianapolis  St,  R,  Co.  v.  Ray,  236,  243  (13). 

86.  Complaint. — Exhibits. — Wills, — Probate, — Contest,  —  Substi- 
tution of  Another, — A  subsequent  will  is  a  proper  exhibit  to 
a  complaint  to  set  aside  and  annul  the  probate  of  a  prior  will, 
where  the  plaintiff  asks  also  that  such  subseguent  will  be  ad- 
mitted to  probate.  Heaston  v.  Krieg,  101,  107  (2). 

87.  Complaint, — Exhibits, — Wills, — Probate. — Under  §365  Bums 
1901,  §362  R.  S.  1881,  providing  that  where  an  action  is  found- 
ed upon  a  written  instrument,  such  instrument  or  a  copy  there- 
of must  be  filed  with  the  complaint,  a  will  sought  to  be  pro- 
bated must  be  set  out  in  the  complaint  or  made  an  exhibit 
thereto.  Heaston  v.  Krieg,  101,  108  (4). 

88.  Complaint, — Exhibits, — Wills, — Contest, — A  husband's  will  is 
not  a  proper  exhibit  to  a  complaint  by  the  legatee  of  a  subse- 
quent will  by  the  wife  to  set  aside  the  probate  of  her  prior 
will  and  establish  such  subsequent  will,  and  a  want  of  power 
of  disposition  by  contract  as  shown  therein,  cannot  be  con- 
sidered on  demurrer  to  such  complaint. 

Heaston  v.  Krieg,  101,  110  (10). 

89.  Complaint, — Wills, — Widow's. —  Elections, — Setting  Aside, — 
Fraud. — A  complaint  showing  that  the  plaintiff  was  a  widow; 
that  her  husband  had  given  her  by  his  will  all  of  his  property; 
that  her  daughter  and  daughter's  husband,  who  was  a  pratic- 
ing  attorney,  invited  her  to  their  house,  where  they,  together 
with  the  circuit  judge  whom  such  son-in-law  had  invited  to  be 

g resent,  induced  her  to  elect  to  renounce  the  provisions  of  her 
usband's  will  on  the  ground  that  he  had  not  the  mental 
capacity  sufficient  to  execute  same,  states  a  cause  of  action  for 
setting  aside  such  election. 

Whitesell  v.  Strickler,  602,  612  (13). 

90.  Variance. — Answers  to  Interrogatories. — The  question  of  a 
variance  between  the  pleading  and  proof  cannot  be  raised  on 
the  answers  to  the  interrogatories. 

Lake  Erie,  etc.,  R.  Co.  v.  Ford,  205,  209  (4). 
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Municipal  Corporations  not  liable  for  negligence  in  exercise  of, 
see  MUNICIPAL  Corporations^  4;  Aiken  v.  City  of  Columfnut, 
139,  141  (1). 

Legislature  may  amend  or  repeal  statutes  passed  in  the  exercise 
of,  see  Constitutional  Law,  27;  Taylor  v.  Stray er,  23,  28  (2). 

Qualifications  of  physicians  may  be  prescribed  in  the  exercise  of, 
see  Constitutional  Law,  25;  Spurgeon  v.  Rhodes,  1,  11  (9). 

Exercise  of,  is  not  confiscation,  though  it  may  destroy  the  value 
of  propetry,  see  Constitutional  Law,  2;  State  v.  Richcreek, 
217,  223  (5). 

Banking  business  may  be  regulated  under,  see  Banks  and  Bank- 
ing, 2;  State  v.  Richereek,  217,  222  (2). 

Liberty. — Property, — The  state  may  in  the  proper  exercise  of  the 
police  Fjower  sacrifice  the  proper^  of  individuals,  curtail  natur- 
al privileges,  and  restrict,  or  entirely  take  away,  the  liberty 
of  the  citizen.  American  Express  Co,  v.  Southern  Ind,  Express 
Co,,  292,  312  (8). 

possession- 
Is  notice  of  title,  see  Notice;  Adams  v.  Betz,  161,  168  (6). 
Relation  to  crime  of  larceny,  see  Larceny;  Vinnedge  v.  State, 

415,  420  (9). 
Relation  to  embezzlement,  see  Embezzi£MENT,  2;   Vinnedge  v. 

State,  415,  418  (4). 

POWEBS— 

See  Wills. 

PKBSUMPTIONS- 

See  Insurance;  Jurisdiction;  Statutes. 

That  a  motorman  will  not  run  over  person  on  street^  see  Street 
Railroads,  5;  Indianapolis  Traction,  etc,,  Co.  v.  Ktdd,  402,  408 
(6). 

Where  car  stops,  is  proper  place  to  alight,  see  Interurban  Rail- 
road, 2;  Indiana,  etc..  Traction  Co.  v.  Jacobs,  85,  95  (16). 

That  debtor  claimed  his  exemption,  see  Fraudulent  Convey- 
ances, 6;  Stark  v.  Lamb,  642,  647   (7). 

Nature  of,  see  Evidence,  36,  37;  City  of  Indianapolis  v.  Keeley, 
516,  527   (19),. (20). 

None,  that  plaintiff  used  due  care,  see  Evidence,  36;  City  of 
Indianapolis  v.  Keeley,  516,  525  (12). 

As  to  residence,  are  of  fact  only,  see  Aliens;  Donaldson  v.  State, 
ex  rel.,  553,  555  (1). 

No  presumption  of  due  care,  prior  to  Acts  1899,  p.  58,  see 
Trial,  50;  City  of  Indianapolis  v.  Keeley,  516,  526  (16). 

PRINCIPAL  AND  AGENT- 

See  Malicious  Prosecution. 

Liability  of,  for  malicious  prosecution,  see  Malicious  Prosecu- 
tion, 1-4;  Farmers,  etc.,  Ins.  Assn.  v.  Stewart,  544. 

Persons  dealing  with  public  officers  must  take  notice  of  limitations 
of  power. to  represent  public,  see  Officers,  1;  Hord  v.  State, 
622.  632  (2). 
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PRINCIPAL  AND  AGENT-Oontinned. 

The  state  is  liable  for  the  contracts  of  its  officers,  only  where 
a  statute  expressly  authorizes  such  contract,  see  Contracts, 
12;  Hord  v.  State,  622,  631  (1). 

1.  Contracts, — Personal  Liability, — An  arait,  disclosin^^  his 
principal  and  acting  within  the  scope  of  nis  authority,  is  not 
personally  liable  on  contracts  executed  on  behalf  of  such  prin- 
cipal. Hayes  v.  Shirk,  669,  578  (11). 

2.  Agents'  Profits, — When  Belong  to  Principal, — Where  plain- 
tiff employed  defendant  as  his  agent  to  sell  his  land,  and, 
after  advertising  same,  defendant  failed  to  make  a  sale, 
plaintiff  telling  defendant  after  the  failure  that  if  he  got  hold 
of  a  piece  of  g^round  to  sell  on  which  plaintiff  could  at 


his  land  as  part  pay  to  let  him  know;  and  defendant  offered 
plaintiff  a  tract  which  he  and  others  held  for  speculative 
purposes,  telling  him  all  about  the  owners  and  their  profits 
before  the  completion  of  the  sale,  the  plaintiff  cannot,  after 
effecting  the  sale,  recover  from  defendant  and  such  others 
their  profits  in  the  transaction  on  the  theory  that  defendant 
was  his  agent,  and  that  the  others  knew  such  fact  before  such 
sale.  Pomeroy  v.  Wimer,  440,  446  (2),  452  (2). 

3.  Agent  Buying  from,  or  Selling  to,  Himself. — A  confidential 
agent  with  power  to  buy  and  sell  may  not,  without  a  full  dis- 
closure to  his  principal,  buy  from,  nor  sell  to  himself. 

Pomeroy  v.  Wimer,  440,  447  (3),  450  (3). 

4.  Powers  of  Agents, — Profits, — Where  an  alleged  agent  had  no 
power  of  sale,  and  his  employment  consisted  solely  of  introduc- 
ing his  principal  to  a  proposed  purchaser,  the  principal  mak- 
ing or  refusing  to  contract  without  let  or  hindrance,  such 
alleged  agent  cannot,  as  a  matter  of  law,  be  held  to  bear  such 
relation  to  the  principal  as  that  his  profits  derived  from  the 
sale  effected  shall  belong  to  said  principal. 

Pomeroy  v.  Wimer,  440,  448  (4). 

5.  Serving  Two  Masters, — Where  an  agent's  sole  duty  consists 
in  bringing  parties  together,  and  they  reserve  the  exclusive 
power  to  contract,  such  agent  may  serve  both  and  be  entitled 
to  compensation  from  both,  regardless  of  their  knowledge  of 
his  relations.  Pomeroy  v.  Wimer,  440,  451  (8). 

6.  Agent's  Sale  to  Principal, — ^Where  an  agent's  sole  duty  is  to 
introduce  his  principal  to  a  proposed  purchaser,  such  a^ent, 
after  disclosure  of  his  interest,  may  sell  directly  to  such  princi- 
pal, and  be  entitled  also  to  his  commission  as  agent. 

Pomeroy  v.  Wimer,  440,  452  (9). 

PBINTING  PBESS- 

Not  required  by  factory  act  to  be  guarded,  see  Master  and  Ser- 
vant; Bemis  Indianapolis  Bag  Co,  v.  Krentler,  653,  658   (3). 

P&OXIMATE  OAXrSE- 

See  Negugence. 
PT7BLI0  POLIOY- 

Reguires  judges  to  be  competent  and  disinterested,  see  Courts,  7; 
Juliana  v.  State,  421,  424  (4). 

Anything  which  prevents  competition,  contrary  to,  see  Competi- 
tion; American  Express  Co,  v.  Southern  Ind,  Express  Co,, 
292,  312  (7). 
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aXJlETINO  TITLE— 

See  Mortgages. 

Possession  is  notice  of  title,  see  Notice;  Adams  v.  Betz,  161,  168 

(5). 
Suit  for,  may  be  joined  with  one  for  reformation  of  deed,  see 

Action,  2;  Adams  v.  Betz,  161,  168  (4). 

1.  Answer  in  Denial. — Sustaining  Demurrer  to  Subsequent 
Answer. — It  is  not  error  to  sustain  a  demurrer  to  a  second  para- 
graph of  answer  to  title  in  a  foreclosure  suit  where  the  title 
is  in  issue,  when  the  general  denial  is  already  pleaded,  all 
defenses  being  admissible  thereunder. 

City  of  Covington  v.  Ferguson,  42,  47  (3) . 

2.  Boundaries. — Parol  Partitions. — Where  heirs  divide  lands, 
giving  to  plaintiff  fourteen  acres  from  the  west  side  of  an 
eighty-acre  tract,  the  other  heirs  selling  their  tracts  to  defend- 
ant's grantor,  and  the  plaintiff  and  such  grantor  orally  estab- 
lished the  boundary  line  and  built  a  fence  thereon,  maintain- 
ing the  same  ten  years,  the  defendant  purchasing  from  the 
grantor  such  tract,  "except  fifteen  acres"  off  of  the  west  end, 
such  purchased  tract  containing  sixty-five  acres  "more  or  less," 
plaintiff  is  entitled  to  a  decree  quieting  his  title  to  the  lands 
up  to  such  fence,  especially  since  defendant  knew  of  such  divi- 
sion and  since  the  other  heirs  and  such  grantor  subsequently 
conveyed  to  him  all  land  within  the  boundaries  marked  by 
such  fence.  Adams  v.  Betz,  161,  164  (3). 

RAILBOAD  OOMMISSION- 

Appeals  from,  see  Appeal  and  Error,  77-81. 

Appeals  from  suits  to  revise  orders  of,  in  reference  to  inter- 
locking devices,  lie,  if  at  all,  to  Appellate  Court,  see  Appeal 
AND  Error.  75;  Grand  Trunk,  etc.,  R.  Co.  v.  Railroad  Com., 
efc,  261,  262  (1). 

RAILBOADS- 

See    Carriers;    Interurban  Railroads;    Negugence;    Street 

Railroads. 
Setting  fires,  complaint  for,  see  Pleading,  72-74;  Lake  Erie,  etc., 

R.  Co.  V.  Ford,  205. 
Complaint  for  negligence  at  highway  crossing,  see  Pl£ADlNG,  68- 

71;  Chicago,  etc.,  R.  Co.  v.  McCandish,  648. 
Complaint  for  negligence  in  setting  hand-car  on  farm  crossing, 

causing  horses   to  frighten,   see  Pleading,  64-67;   Baltimore, 

etc.,  R.  Co.  V.  Slaughter,  830. 
Sufficiency  of  evidence  to  establish  liability  of,  for  setting  fires, 

see  New  Trial,  9;  Cleveland,  etc.,  R.  Co.  v.  Hayes,  454,  460 

(12). 
Evidence  in  cases  of  setting  fires,  see  Evidence,  38,  39;  Cleveland, 

etc.,  R.  Co.  V.  Hayes,  454,  458  (8),  461  (13). 
Appeal  from  order  fixing  point  of  crossing  for  interurban  rail- 
road, see  Appeal  and  Error,  59;  Terre  Haute,  etc.,  R.  Co.  v. 

Indianapolis,  etc.,  Co.,  193,  196   (3). 
Interrogatories   in   fire-setting   case,   see   Trial,  47;   Cleveland, 

etc.,  R.  Co.  V.  Hayes,  454,  458  (5). 
Instructions  as  to  negligently  setting  fires,  see  Trial,  29,  80; 

Lake  Erie,  etc.,  R.  Co.  v.  Ford,  206,  209  (6),  212  (7). 
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BAIUEtO  ADS — Oontiiiued. 

''Invitation"  to  cross  track,  see  Words  and  Phrases,  4;  Balti- 
more, etc.,  R.  Co.  V.  Slaughter,  330,  337  (5). 

1.  Negligence, — Placing  Hand-Car  in  Way. — A  railroad  company 
is  liable  for  injuries  caused  by  its  negligence  in  placing  a  hand- 
car, calculated  to  frighten  ordinarily  gentle  horses,  at  the 
side  of  a  farm  crossing  way. 

Baltimore,  etc.,  R.  Co,  v.  Slaughter,  330,  343  (16). 

2.  Highway  Crossing, — Care  Required. — Travelers. — Trespass- 
ers.— Railroad  companies  must  use  ordinary  care  to  prevent 
injuries  to  travelers  at  highway  crossings,  and  must  refrain 
from  wilful  injuries  to  trespassers. 

Chicago,  etc.,  R.  Co.  v.  McCandish,  648,  652  (2). 

3.  Setting  Fires. — Spark-Arresters. — Railroad  companies  must 
not  only  use  the  best  and  most  approved  spark-arresters,  but 
they  must  keep  them  in  good  condition  while  m  use. 

Cleveland,  etc.,  R.  Co.  v.  Hayes,  454,  457  (1), 

4.  Spark' Arresters. — Inspection. — Care  Required. — Railroad  com- 
panies cannot  be  held  guiltless  of  negligence  as  to  their  care  in 
using  an  unsafe  spark-arrester  merely  from  the  fact  that  they 
had  employed  a  competent  inspector;  but  they  must  show  that 
the  inspection  was  a  reasonably  careful  one. 

Cleveland,  etc.,  R,  Co.  v.  Hayes,  454,  459  (9) . 

BEAL  P&OPEBTY- 

See  Deeds;  Easements;  Trusts;  Vendor  and  Purchaser; 
Wills. 

Descent  of,  see  Descent  and  Distribution. 

Complaint  for  deprivation  of  lateral  support,  see  Pleading,  39, 
40;  Schmoe  v.  Cotton,  364,  366  (2),  369  (8). 

Boundary  line  may  be  established  by  parol  contract,  see  Parti- 
tion; Adams  v.  Betz,  161,  169  (7). 

Complaint  on  contract  to  sell,  see  Pleading,  5;  Howard  v.  Adkins, 
184,  190  (6>. 

Possession  is  notice  of  title,  see  Notice;  Adams  v.  Betz,  161, 
168  (5). 

Destruction  of  lateral  support,  when  cause  of  action  for,  accrues, 
see  Limitatton  of  Actions;  Schmoe  v.  Cotton,  364,  371  (14). 

Damages  for  loss  of  lateral  support,  see  Damages,  4,  5;  Schmoe 
V.  Cotton,  364,  367  (3),  369  (9). 

Contracts  for  sale  of,  see  Contracts,  13-15;  Howard  v.  Adkins, 
184. 

Sale  of  120  acres  of  land  "more  or  less,"  see  Contracts,  1;  How- 
ard V.  Adkins,  184,  191  (11). 

Lateral  Support. — Buildings. — Negligence. — Defendant  is  abso- 
lutely liable  for  damans  to  plaintiff's  land  in  its  natural  con- 
dition caused  by  removing  its  lateral  support,  but  is  liable  only 
on  the  ground  of  negligence  in  causing  plaintiff's  building  to 
fall  because  of  removal  of  the  lateral  support. 

Schmoe  v.  Cotton,  364,  368  (4). 
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BE0EIVEB8— 

Owners  of  property  may  appeal  from  allowances  to,  see  Appeal 
AND  Error,  86;  Polk  v.  Johnson,  548,  551  (2). 

Are  necessary  parties  to  appeals,  where  property  in  their 
charge  would  be  subjected  to  payment  of  judgment,  see  Ap- 
peal AND  Error,  87;  Polk  v.  Johnson,  548,  551  (3). 

Time  within  which  to  appeal  from  order  appointing,  see  APPEAL 
AND  Error,  9;  Barney  v.  Elkhart  County  Trust  Co,,  505. 
507  (4). 

BEOOSDING- 

Failure  in,  does. not  impair  express  trust,  see  Trusts,  3;  Ellis<m 
V.  Ganiard,  471,  487  (5). 

BEFOBMATION- 

Parties  to  suit  for  reformation  of  a  deed,  see  AcnON,  2;  Adams 
y.Betz,  161,  168  (4). 

BEHEABING- 

See  Appeal  and  Error,  76. 
BEPLEVIN— 

As  to  parties  and  pleading,  see  Pleading,  60-62;   Jackson  ▼. 

Morgan,  528. 
Effect  of  judgment  in,  see  Judgment,  18-23;  Jackson  v.  Morgan, 

528. 

1.  Judgment. — Return  of  Property. — Damages. — Statutes. — Sec- 
tion 558  Bums  1901,  §549  R.  S.  1881,  providing  that  in  actions 
for  the  recovery  of  personalty  the  jury  must  assess  the  value  of 
the  property  and  the  damages  for  detention,  when  their  verdict 
is  for  the  recovery  of  such  property,  and  §581  Bums  1901,  1572 
R.  S.  1881,  providing  that  judgment  for  either  party  in  a 
replevin  action,  may  be  for  the  return  of  the  property,  or  its 
value,  in  case  return  cannot  be  had,  and  damages  for  detention, 
contemplate  that  the  verdict  in  replevin  cases  must  settle  the 
right  to  the  custody  of  the  property,  its  value,  and  the  damages 
for  detention.  Jackson  v.  Morgan,  528,  532  (2). 

2.  Issues. — Return  of  Property. — ^If  the  evidence  under  a  general 
denial  to  plaintiff's  replevin  case  shows  defendant's  right  to  the 
custody  01  the  property,  he  is  entitled  to  a  judgment  ordering  a 
return  thereof.  Jackson  v.  Morgan,  528,  533  (5). 

3.  Damages. — Elements  of. — The  claim  for  damages,  in  an  action 
in  replevin,  where  there  is  a  judgment  for  the  return  of  the 
property,  includes  the  value  of  such  property  as  well  as  all 
other  damages,  such  claim  for  damages  bemg  indivisible. 

Jackson  v.  Morgan,  528,  534  (10). 

BEPLY- 

See  Pleading. 
BEPTTBLIOAN  PABTY- 

Courts  take  judicial  notice  that  there  is  but  one,  in  Indiana,  see 
Evidence,  28;  State,  ex  rel.,  v.  Board,  etc.,  276,  284  (4). 

BESOISSION- 

Of  widow's  election,  see  Wills,  23-31;  Whitesell  v.  Strickler,  602. 
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BESIDEXOE- 

Presumptions  as  to.  see  Aliens;  Donaldson  v.  State,  ex  reL,  663 
555  (1). 

BE8  IPSA  LOaXTITXTB- 

Not  applicable  to  injuries  from  defective  streets,  see  Eyidengb, 
32;  City  of  Indianapolis  v.  Keeley,  516,  525  (11). 

BBS  JXTDIOATA- 

See  Judgment. 

BESTBAINT  OF  TBADE- 

See  Competition. 

BOADS- 

See  Highways. 

SALES— 

See  Contracts;  Frauduujnt  Conveyances;  Intoxicating  Liq- 
uors; Principal  and  Agent. 

Answer  of  worthless  goods,  see  Pi£ADINQ,  63;  Price  v.  Huddle* 
ston,  536,  540  (5). 

1.  Goods  of  Inferior  Quality. — Retention. — Tender. — Recovery  of 
Value. — Where  defendant  contracted  for  a  certain  quality  of 
goods,  and  plaintiff  delivered  an  inferior  quality  thereof,  and 
defendant  received  same  and  failed  to  return  or  to  tender  same 
back  to  plaintiff,  defendant  is  liable  for  the  actual  value  thereof. 

Price  V.  Huddleston,  536,  541  (6). 

2.  Goods. — Refusal  to  Accept  Inferior  Quality. — Defendant  has 
the  legal  right  to  refuse  to  accept  goods  inferior  in  quality, 
where  his  contract  calls  for  a  superior  quality. 

Price  V.  Huddleston,  536,  543  (10). 

SOHOOLS- 

No  liability  for  negligence  as  to,  see  Municipal  Corporations,  4; 
Aiken  v.  City  of  Columbus,  139,  141  (1). 

SEL7-DEFEXSE- 

See  Criminal  Law. 

SPEOLAL  PBIYTLEaES- 

See  Constitutional  Law. 

SPEOIFIO- 

Motion  to  make  more  specific,  see  Pleading,  45-47. 

STABE  DEOISIS- 

Where  decisions  are  in  conflict.  Supreme  Court  will  follow  rule 
which  seems  most  fair,  see  Appeal  and  Error,  110;  Glens  FaUs 
Ins.  Co.  V.  Michael,  659,  699  (19). 

STATE  BOABD  OF  MEDIOAL  BEGISTBATION  AND  EZ- 
AMIXATION- 

May  try  a  physician  for  immorality,  and  if  guilty,  may  revoke  his 
license,  see  Injunction,  7;  Spurgeon  v.  Rhodes,  1,  9  (6). 

STATUTE  OF  TTSES^ 

See  Deeds. 
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STATUTES^ 

See  Constitutional  Law;  Drains;  Highwat& 

For  statutes  cited  and  construed,  see  p.  xxix. 

Are  conclusive  notice  to  all,  of  the  law,  see  Officess,  8;  Sherrieh 
Y.  State,  345,357  (10). 

Construction  of  ordinances,  see  Municipal  Corporations. 

Repeal  of,  without  saving  clause  as  to  costs,  compels  each  party 
to  pay  his  own,  see  Costs,  1;  Taylor  v.  Strayer,  23,  31  (12). 

Civil  procedure  act  of  1903  (Acts  1903,  p.  338),  liberally  con- 
strued, see  Appeal  and  £rror«  29;  Hayes  v.  Shirk,  569,  575  (7). 

Meaning  of  certain  words  and  phrases  in  statutes  regulating  sales 
of  liquors,  see  Words  and  Phrases,  6-8;  State  v.  Bock,  559. 

"Purview,"  meaning  of,  see  Words  and  Phrases,  1;  State,  ex  rel,, 
V.  Ives,  13,  18  (5). 

1.  Amendatory,  —  Subject-Matter,  —  Constitutional  Law.  —  The 
provisions  of  an  amendatory  statute  must,  to  be  valid,  be  ger- 
mane to  the  amended  statute.  State  v.  ^ocA:,  559,  563  (3) . 

2.  Amendatory. — Effect  of,  on  Subsequent  Conduct. — With  refer- 
ence to  subsequent  conduct,  an  amendatory  statute  must  be 
considered  as  a  part  of  the  original  act  at  the  time  of  the 
original  enactment.  State  v.  Bock,  559,  564  (5). 

3.  Construction. — Banks  and  Banking. — Capital. — The  act  of 
1905  (Acts  1905,  .p.  182,  §3)  requiring  that  the  owners  of  un- 
incorporated banks  shall  certify  to  the  Auditor  of  State  that 
their  individual  net  worth  is  at  least  double  the  amount  in- 
vested as  capital  in  such  banks,  does  not  prohibit  such  owners 
from  using  all  of  their  money  in  the  banking  business. 

State  V.  Richcreek,  217,  228  (11). 

4.  Validity. — Banks  and  Banking. — Residence  of  Ovmers. — The 
act  of  1905  (Acts  1905,  p.  182,  $3)  requiring  that  at  least  one 

Eartner,  in  a  partnership  bank,  and  the  owner  of  an  individual 
ank,  shall  be  residents  of  the  State,  is  valid. 

State  V.  Richcreek,  217,  229  (14). 

5.  To  Whom  Applicable. — Embezzlement. — Burden  of  Proof. — 
The  burden  to  prove  bevond  a  reasonable  doubt  that  defendant, 
Auditor  of  State,  is  within  the  statute  defining  embezzlemoit,  is 
upon  the  State.  Sherrick  v.  State,  345,  356  (8). 

6.  Doubts.  —  Construction  by  Administrative  Departments. — 
Usage. — Where  a  statute  is  plain  and  free  from  doubt,  the 
courts,  in  the  construction  thereof,  will  not  resort  to  the  con- 
struction placed  thereon  by  the  administrative  departments,  nor 
can  the  meaning  thereof  be  changed  or  varied  by  usage. 

Hord  V.  State,  622,  641  (8). 

7.  Reenactment  of,  after  Judicial  Construction. — Presumptions. 
— The  reenactment  of  a  provision  in  an  act,  after  a  judicial 
construction  has  been  given  thereto,  raises  a  presumption  that 
the  legislature  intended  the  reenacted  provision  to  receive  the 
same  construction  as  the  prior  one. 

Kunkle  v.  Abell,  434,  437  (2). 

8.  Construction.— Criminal  Law.— Without  the  Letter,  Within 
the  Spirit. — An  act  not  within  the  words  of  a  criminal  statute 
cannot  be  adjudged  a  crime  because  it  is  within  the  reason  or 
spirit  of  such  statute;  and  all  doubts  are  resolved  in  favor  of 
the  accused.  Sherrick. v.  State,  345,  354  (7). 

9.  Construction. — Reenactment. — Presumptions. — Where  a  stat- 
ute which  is  given  a  certain  construction  by  the  Supreme  CouTt 
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is  substantially  reSnacted,  the  presumption  is  that  such  con- 
struction was  carried  into  the  new  statute;  and  it  will  be  so 
construed  in  the  absence  of  words  indicating  a  contrary  intent. 

State  V.  Dorsey,  199,  203  (2). 

10.  Construction,  —  Contemporaneovs  Legislation.  —  The  act  of 
1905  (Acts  1905,  p.  219)  concerning  municipal  corporations, 
must  be  construed  m  connection  with  contemporaneous,  kindred 
legislation.  State,  ex  reL,  v.  Ives,  13,  22  (11)- 

11.  In  Pari  Materia, — Construction. — Repeal. — Implication. — Pre- 
sumptions.— Ordinarily,  statutes  concerning  the  same  subject- 
matter^  passed  at  the  same  session,  must  be  construed  in  pari 
materia,  the  presumption  against  a  repeal  by  implication  being 
strong.  State,  ex  rel.,  v.  Ives,  13,  22  (12). 

12.  Intoxicating  Liquors. — Remonstrance. — Number  of  Voters. — 
How  Determined.-'The  act  of  1905  (Acts  1905,  p.  7,  §72831 
Bums  1905) ,  providing  that  the  number  of  voters  necessary  to 
a  successful  remonstrance  against  the  granting  of  a  license  to 
retail  intoxicating  liquors  shall  be  a  majority  of  the  aggregate 
number  of  votes  cast  for  any  of  the  candidates  "for  any  office 
at  the  last  election  preceding  the  filing  of  such  remonstrance^" 
refers  to  the  last  preceding  general  and  not  special  election. 

Kunkle  v.  AbeU,  434,  438  (3). 

13.  Intoxicating  Liquors. — Remonstrance. — Number  of  Voters 
Required. — Under  §7283i  Burns  1905,  Acts  1905,  p.  7,  the  num- 
ber of  remonstrants  necessary  successfully  to  oppose  the  grant- 
ing of  a  license  to  retail  intoxicating  liquors  consists  of  the 
majority  of  the  aggregate  votes  received  by  all  candidates  for 
any  office  voted  for  at  the  last  general  election  held  in  the  town- 
ship or  city  ward.  Kunkle  v.  AbeU,  434,  438  (4). 

14.  Elections. — Municipal  Corporations. — Councilmen.-^The  act 
of  1891  (Acts  1891,  p.  33,  §3484  Bums  1901),  providing  that 
vacancies  in  certain  city  offices  should  be  filled  by  appointment 
of  the  common  council,  did  not  repeal  §12  of  the  act  of  1867 
(Acts  1867  [s.  s.],  p.  33,  §3480  Bums  1901,  §3047  R.  S.  1881), 
providing  that  in  case  of  a  tie  vote  for  municipal  candidates,  a 
new  election  should  be  ordered. 

State,  ex  rel.,  v.  Ives,  13,  16  (1). 

15.  Elections.  —  Municipal  Corporations. — Councilmen. — Section 
53  of  the  act  of  1881  (Acts  1881  [s.  s.],  {>.  482,  §6286  Bums 
1901,  §4731  R.  S.  1881),  providing  for  special  elections  in  cer- 
tain cases,  applies  to  cities,  and  was  in  force  at  the  time  of  the 
passage  of  the  act  0^1905  (Acts  1905,  p.  219),  concerning  mu- 
nicipal corporations.  State,  ex  reL,  v.  Ives,  13,  17  (2). 

16.  Elections. — Municipal  Corporations. — Tie  Vote. — In  deter- 
mining whether  a  tie  vote  for  councilmen  of  a  city  requires  a 
special  election,  the  court,  besides  considering  the  ipunicipal 
corporations  act  of  1867  (Acts  1867  [s.  s.],  p.  33,  §12,  §3480 
Bums  1901,  §3047  R.  S.  1881)  and  the  general  election  law  of 
1881  (Acts  1881  [s.  s.],  p.  482,  §53,  §6286  Bums  1901,  §4731 
R.  S.  1881),  will  consider  the  act  of  1905  (Acts  1905,  p.  189, 
§6),  providing  that  in  case  of  a  tie  vote  for  municipal  officers, 
such  fact  should  be  certified  to  the  tribunal  whose  duty  it  is  to 
issue  a  writ  of  election  to  fill  the  same,  as  indicating  whether 
the  legislature  intended  that  the  act  of  1905  (Acts  1905,  p. 
219),  concerning  municipal  corporations,  should  repeal  all 
former  legislation  relating  thereto. 

State,  ex  reL,  v.  Ives,  13,  17  (3). 
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17.  Municipal  Corporations. — Tie  Vote. — Special  Electi&n. — ^The 
act  of  1905  (Acts  1905,  p.  219) ,  concerning  municipal  corpora- 
tions, did  not  repeal  $3480  Bums  1901,  §3047  R.  S.  1881,  Acts 
1867  (s.  s.),  p.  33,  §12,  nor  §6286  Bums  1901,  §4731  R.  S.  1881, 
Acts  1881  (s.  s.),  p.  482,  §53,  providing  for  a  special  election 
for  certain  municipal  officers  in  case  of  a  tie  vote. 

State,  ex  reL,  v.  Ives,  13,  22  (13), 

18.  Repealing  Clause, — A  repealing  clause  in  form:  "All  former 
laws  within  the  purview  of  this  act,  except  laws  not  incon- 
sistent herewith  and  enacted  at  the  present  session  of  the  Gen- 
eral Assembly,  are  hereby  repealed,"  does  not  repeal  all  prior 
legislation  which  has  some  relation  to  the  subject  of  such  re- 
pealing statute.  State,  ex  reL,  v.  Ives,  13,  18  (4). 

19.  Repeal,  —  Saving  Clause,  —  Pending  Actions.  —  The  repeal, 
without  a  saving  clause,  of  a  statute  griving  a  right  of  action 
takes  away  all  rights  under  such  statute  except  those  embodied 
in  a  final  judgment.  Taylor  v.  Stray er,  23,  28  (3). 

20.  Repeal.  —  Penalties.  —  Forfeitures.  —  Drains.  —  Section  248 
Bums  1901,  §248  R.  S.  1881,  providing:  "The  repeal  of  any 
statute  shall  not  have  the  effect  to  release  or  extinguish  any 
penalty,  forfeiture,  or  liability  incurred  under  such  statute^ 
unless  the  repealing  act  shall  so  expressly  provide,"  refers  only 
to  penalties,  forfeitures  and  kindred  liabilities,  and  not  to  the 
establishment  of  drains.  Taylor  v.  Stray  er,  23,  30  (10). 

21.  Repeal. — Saving  Statutes. — Section  243  Bums  1901,  §243 
R.  S.  1881,  providing  that  no  suits  instituted  under  existing: 
laws  shall  be  affected  by  the  repeal  thereof,  referred  primarily 
to  the  laws  of  1852,  and  the  repealing  clause  of  the  act  of  1905 
(Acts  1905,  pp.  456,  480,  §14)  is  not  controlled  thereby. 

Taylor  v.  Strayer,  23,  30  (11). 

22.  Officers. — Vacancies, — Municipal  Corporations. — The  failure 
to  elect  a  councilman  does  not  thereby  create  a  "vacancy"  in  that 
office,  at  the  commencement  of  the  new  term,  by  virtue  of  §45 
of  the  act  of  1905  (Acts  1905,  pp.  219,  242),  providing  for 
filling  vacancies  in  municipal  offices. 

State,  ex  reL,  v.  Ives,  13,  21  (10). 

8TBEET  BATLBOADS- 

See  Carriers;  Interurban  Railroads;  Municipal  Corporations; 
Negligence;  Railroads. 

Complaint  in  cases  of  injuries  to  passengers  in  alighting,  see 
Pleading,  78-85;  Indianapolis  St.  R.  Co.^.  Ray,  236. 

Right  to  use  streets,  see  Municipal  Corporations,  23;  Indian- 
apolis Traction,  etc.,  Co.  v.  Kidd,  402,  407  (3). 

Courts  take  judicial  notice  that  street  railroads  are  passenger 
carriers,  see  Evidence,  29 ;  Indianapolis  St.  R.  Co.  v.  Kay,  236, 
240  (4). 

Contributory  negligence  of  woman  alighting  from  moving  train, 
question  for  jury,  see  Carriers,  4;  Wabash  River  Traction  Co, 
v.  Baker,  262,  264  (1). 

Instructions  as  to  care  required  of,  and  of  passenger,  see  Trial, 
31-34;  Wabash  River  Traction  Co.  v.  Baker,  262. 

1.  Carriers. — Gratuitous  Carriage. — Invitation. — Where  an  officer 
of  a  street  railroad  company,  on  behalf  of  such  company,  in- 
vited a  visiting  order,  composed  of  women  of  whom  plaintiff 
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was  one,  to  take  a  free  trolley  ride  on  one  of  each  company's 
cars,  the  acceptance  of  such  invitation  by  taking  passage  on 
the  car  constituted  the  plaintiff  a  passeneer. 

Indianapolis  Traetum,  etc,  Co,  v.  Klentschy,  598,  600  (3)  • 

2.  Carriers.  —  Gratuitous  Carriage.  —  Negligence, — Liability, — 
Carriers  are  liable  to  passengers  for  negligence  resulting  in 
damage,  tiiough  the  carriage  is  gratuitous. 

Indianapolis  Traction,  etc.,  Co.  v.  Klentschy,  598,  601  (4) . 

3.  Use  of  Streets, — Rights  of  Others. — Street  railroad  companies 
have  no  superior  rights  in  the  use  of  the  streets  occupied  by 
their  tracks,  but  they  have  the  right  not  to  be  unnecessarily 
interfered  with  or  obstructed  in  the  running  of  their  cars. 

Indianapolis  Traction,  etc.,  Co.  v.  Kidd,  402,  407  (2). 

4.  Tracks. — Pedestrians  Using. — Rights. — Street  railroad  com- 
panies cannot  lawfully  exclude  pedestrians  from  their  tracks, 
but  it  is  the  duty  of  such  pedestrians  when  they  ascertain  or 
are  notified  of  the  approacn  of  a  car  temporarily  to  abandon 
the  track  to  let  the  car  pass. 

Indianapolis  Traction,  etc.,  Co,  v.  Kidd,  402,  408  (5) . 
6.  Running  Dovm  Pedestrians.  —  Presumptions.  —  A  pedestrian, 
walking  along  a  street  car  track,  has  the  right  to  presume  that 
cars  will  not  be  run  at  an  excessive  speed,  and  that  a  car,  ap- 
proaching from  the  rear,  will  not  be  run  over  her  without 
warning.        Indianapolis  Traction,  etc.,  Co,  v.  Kidd,  402, 408  (6) . 

6.  Negligence. — Failure  to  Observe. — ^It  is  the  duty  of  the  motor- 
man  operating  a  street  car  to  use  ordinary  care  for  the  safety 
of  persons  or  vehicles  upon  the  track,  but  such  care  implies  a 
high  degree  of  watchfulness  and  vigilance  when  the  car  is  run- 
ning at  a  rapid  speed  in  a  populous  part  of  a  city. 

Indianapolis  Traction,  etc.,  Co.  v.  Kidd,  402,  409  (7). 

7.  Running  Down  Pedestrians.  —  Contributory  Negligence.  —  A 
lady  walKing  between  the  street  car  tracks,  who  looked  for  a 
car  before  she  entered  upon  the  track,  and  again  after  travel- 
ing half  a  square,  the  track  being  clear  of  ice  and  snow,  and 
the  sidewalk  and  rest  of  the  street  being  covered  therewith,  and 
who  was  run  over  by  a  car  approaching  without  warning  from 
the  rear,  is  not  guilty  of  contributory  negligence  as  a  matter 
of  law.        Indianapolis  Traction,  etc.,  Co.  v.  Kidd,  402,  409  (8) . 

8.  Running  Dovm  Pedestrian. — Proximate  Cause. — Contributory 
Negligence. — Where  a  woman  looked  for  an  approaching  car 
and  saw  none  before  going  upon  a  street  car  track,  and  after 
walking  half  a  square  looked  back  for  a  car  and  saw  none,  her 
continuing  to  walk  on  such  track  without  looking  back  is  not  a 
proximate,  but  a  remote,  cause  of  an  injury  occasioned  by  the 
motofman's  running  his  approaching  car,  without  warning, 
against  her. 

Indianapolis  Traction,  etc.,  Co,  v.  Kidd,  402,  410  (11). 

STBEETS^ 

See  Municipal  Corporations. 

STJPPLEMEirrAIi  OOMPIiAIKT- 

See  Pleading,  19,  20. 

8TJPBEME  00I7BT- 

See  Courts. 
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TAXATION- 

As  to  gravel  road  taxing  districts,  see  Highways,  4-12;  SpatMSng 

V.  Mott,  58. 
Legislature  has  power  to  create  taxing  districts  for  construction 

of  gravel  roads,  see  Constitutional  Law,  17,  18;  Spcaddmg 

v.Mo«,  58,  66  (6),  67  (7). 

TEXDEB— 

See  Sales. 
THEOBY— 
See  Pleading. 

Of  case  in  trial  court  must  be  adhered  to,  on  appeal,  see  Appeal 
AND  Error,  108;  Donaldson  v.  State,  ex  rel.,  553,  558  (4). 

T0BT8- 

Whether  complaint  is  in,  or  on  contract,  see  Pleading,  23-28; 
Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491- 

1.  Contracts. — Breach. — Action. — A  person  engaged  in  a  priirate 
enterprise  whose  only  relationship  with  plaintiff  grows  out  of 
a  contract,  may  be  liable  in  tort  for  damage  committed  in  the 
execution  of  the  work  of  carrying  out  such  contract. 

Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,  498  (1). 

2.  Contracts. — Breach  of  Duties  under. — The  breach  of  a  con- 
tractual duty  to  use  care  in  refer^ice  to  another's  i>roperty 
constitutes  a  tort  the  same  as  the  breach  of  a  legally  imposed 
duty  apart  from  contract. 

Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,*498  (2). 

3.  Negligence.  —  Contracts.  —  Due  Care.  —  Action. — Case. — As- 
sumpsit.— Where  through  contractual  relations  defendant  enters 
upon  a  work  attended  with  risk  to  the  person  or  property  of  the 
plaintiff,  a  failure  by  defendant  to  exercise  ordinary  care 
therein  entitles  the  plaintiff  to  an  action  on  the  case  or  in 
assumpsit  at  his  election. 

Flint  &  WaUing  Mfg.  Co.  v.  Beckett,  491,  498  (3). 

4.  Negligence. — Contracts. — Action. — A  breach  of  a  contract, 
unattended  by  any  negligence,  does  not  give  rise  to  an  action 
in  tort.  Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,  498  (4). 

5.  Negligence.  —  Contracts. — Breach. — Action. — Recovery. — Else- 
tion. — Plaintiff  may  elect  to  sue  in  tort  or  on  contract  for  a 
negligent  breach  of  contract,  but  he  cannot  have  two  compensa- 
tions for  the  same  loss. 

Flint  &  Walling  Mfg.  Co.  y.  Beckett,  491,  499  (5). 

6.  Assumpsit. — Oriain  of. — The  action  of  assumpsit  historically 
developed  from  the  enforcement  of  liability  in  tort. 

Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491,  499  (6). 

TOWNSHIP  TBTTSTEES— 

Bribery  by  candidate  for,  disqualifies,  see  Elections,  8-13;  Tinkle 

V.  Wallace,  382. 
Duties  of,  with  reference  to  drains,  see  Drains,  5,  6;  Quick  v. 

Parratt,  31,  34  (2),  35  (3). 

TOWirSHIPS— 

Not  liable  for  cost  of  cleaning  drain»,  though  trustee  orders  it 
done,  see  Drains,  6;  Quick  v.  Parratt,  31,  35  (3). 
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TBAK80BIFT— 

See  Appeal  and  Errob. 

TBAK8FEB— 

See  Appeal  and  Esror;  Courts. 

TBEASTTBEB  OF  STATE— 

Duty  of,  to  receive  insurance  fees,  see  Officsrs,  9;  Sherriek  ▼. 
State,  345,  358  (11). 

TBE8PA88- 

Owner,  not  liable  to  trespasser  for  negligence,  see  NsGLiCffiNGBy 
13;  Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330,  334  (1). 

Relation  to  embezzlement,  see  Embezzlement,  1;  Vinnedge  v. 
State,  415,  418  (3). 

1.  Entry  of  House  by  Legal  Process, — Examination  of  Party. — 
Discovery. — Plaintiff  may  lawfully  refuse  to  permit  defendant's 
attorneys  and  a  notary  public  to  enter  his  house  for  the  purpose 
of  taking  his  examination  as  a  party  to  his  action. 

McSwane  v.  Foreman,  171,  176  (6). 

2.  Entry  of  House. — Breach  of  Legal  Right. — Matters  in  Ag^ 
gravation. — The  invasion  of  a  person's  right  to  security  and 
liberty  constitutes  a  trespass;  and  wrongs  done  after  such 
invasion  are  merely  in  aggravation  of  such  trespass. 

McSwane  v.  Foreman,  111,  177  (9)  • 

3.  Entry  of  House  by  Legal  Process. — Examination  of  Party. — 
The  i)rocess  served  upon  a  part^  requiring  him  to  submit  to  an 
examination  as  a  witness  in  his  own  house  is  invalid,  and  he 
does  not. waive  his  right  to  object  thereto  by  failing  to  refuse 
permission  at  the  time  of  servic^  his  abandonment  of  the  house 
and  locking  the  door  being  sufficient  notice  of  refusal. 

McSwane  v.  Forem^in,  171, 178  (10). 

TBIAL- 

See  New  Trial. 

Claimant  against  decedent's  estate  must  prove  execution  of  in- 
strument, see  Pleading,  3;  Digan  v.  Mandel,  586,  594  (11). 
Burden  is  on  State  to  show  that  embezzlement  statute  applies  to 

Auditor  of  State,  see  Statutes,  5;  Sherriek  v.  State,  345, 

356  (8). 
On  venire  de  novo,  no  question  can  be  raised  on  interrogatories  to 

jury,  see  Pleading,  49;  Spaulding  v.  Mott,  58,  72  (17). 
When   answers   to   interrogatories   control   general   verdict,   see 

Judgment,  29;  Indianapolis  Traction,  etc.,  Co.  v.  Kidd,  402, 

409  (9). 
Finding  of  a  fact  estops  party  from  questioning  same,  where 

opponent's  evidence  thereof  was  improperly  excluded  on  such 

party's  motion,   see  Highways,   12;   Spaulding  v.  Mott,   58, 

71  (14). 
Where  interrogatories  show  certain  facts  in  favor  of  defendant, 

exclusion  of  his  evidence  to  establish  same,  harmless,  see  Evi* 

dence,  41;  Indianapolis  Traction,  etc.,  Co.  v.  Kidd,  402,  418 

(15). 
Objection  that  certain  evidence  is  incompetent,  insufficient,  see. 

Evidence,  40;  Hasper  v.  Weitcamp,  371,  375  (7). 
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Burden  of  proving  contributory  negligence  is  on  defendant,  see 

Evidence,  2;  City  of  Indianapolis  v.  Keeley,  516,  526  (18). 
Exclusion  of  evidence,  how  questioned,  see  Elections,  13;  TmkU 

V.  Wallace,  3S2,  392  (14). 
Court  has  right  to  apportion  costs,  see  Costs,  2,  3;  WkiteseU  v. 

StHckler,  602,  621  (27),  (28). 
Supreme  Court  ordinarily  decides  case  on  the  merits,  regardless 

of  technicalities,  see  Appeal  and  Error,  107;  Aiken  v.  City  of 

Columbus,  139,  151  (14). 
Appellant  cannot  complain  of  instruction  given  at  his  request, 

see  Appeal  and  Error,  102;  Indianapolis  Trctctionf  etc,,  Co.y. 

^idd,  402,  413  (17). 
When  erroneous  instruction  is  reversible  error,  see  Appeal  and 

Error,  103,  104. 
On  appeal,  is  by  the  record,  see  Appeal  and  Error,  96;  State, 

ex  rel.,  v.  Board,  etc.,  276,  287  (9). 
Error  in  giving  instructions  cannot  be  assigned  independoitly  on 

appeal,   see  Appeal  and   Error,   17;    Wurfel  v.  State,  191, 

192  (1), 
Waiver  of  right  to  question  granting  of  change  of  venue  or  ap- 
pointment of  special  judge,  see  Action,  4;  Whitesellw.  Strickler, 

602,  620  (26). 
Burden  of  proving  that  widow's  election  was  free  from  fraud,  on 

heirs,  see  Wills,  26;  Whitesell  v.  Strickler,  602,  612  (12). 

1.  Special  Findings, — Aliens, — Domicile. — A  special  finding  show- 
ing that  decedent  was  bom  in  Scotland  in  1811,  removed  to 
United  States  in  1860,  became  a  resident  of  Indiana  in  1865, 
remained  there  until  1883  when  he  became  a  resident  of  Ala- 
bama, returned  to  Scotland  in  1896  and  died  there  in  1898,  is 
not  a  finding  that  decedent  was  a  resident  of  Scotland  at  the 
time  of  his  death.  Donaldson  v.  State,  ex  rel.,  553,  558  (3). 

2.  Argument  of  Counsel.  —  Misconduct.  —  Failure  to  Object. — 
Failure  of  the  complaining  party  to  object,  at  the  time,  to  of- 
fensive remarks  of  counsel  in  the  argument  to  the  jury,  waives 
any  right  to  object  thereto  afterwards. 

Hasper  v.  Weitcamp,  371,  374  (5). 

3.  Theory 4 — Bills  and  Notes. — Title. — Allegations. — Evidence.— 
Variance. — Title  to  a  note  must  be  proved  as  laid  in  the  com- 
plaint or  the  result  will  be  a  fatal  variance. 

Digan  v.  Mandel,  586,  691  (6). 

4.  Burden  of  Proof. — Contributory  Negligence. — Want  of  Ordi- 
nary Care. — Municipal  Corporations. — The  burden  of  proving 
contributory  negligence  and  that  plaintiff  did  not  use  care  in 
proportion  to  the  known  danger  in  using  a  defective  street,  is 
upon  the  defendant  city. 

City  of  Indianapolis  v.  Keeley,  516,  523  (9). 

5.  Negligence. — Burden  of  Proof. — Prior  to  the  act  of  1899  (Acts 
1899,  p.  58,  §359a  Bums  1901)  the  burden  was  upon  plaintiff, 
in  a  personal  injury  case,  to  prove  defendant's  negligence  and 
his  own  exercise  of  due  care. 

City  of  Indic^napolis  v.  Keeley,  516,  626  (16). 

6.  Burden  of  Proof. — Bills  and  Notes. — Alterations. — The  burden 
of  proving  material,  unsuspicious  alterations  in  a  note,  subse- 
quent to  its  execution,  is  upon  defendant. 

Digan  v.  Mandel,  586,  693  (10). 
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7.  Evidence  Admitted  After. — Discretion. — Appeal  and  Error, — 
Permission  to  admit  in  evidence  the  fi^ravel  road  petition,  the 
endorsement  thereof  by  the  auditor,  the  notice  of  presentation 
and  affidavit  of  proof  of  posting,  several  days  after  the  close  of 
the  trial  of  a  suit  to  enjom  further  proceedings  in  a  f^ravel  road 
case,  is  discretionary  with  the  trial  court,  which  discretion  is 
subject  to  review  only  for  abuse.        Toid  v.  Crail^  48,  57  (11). 

8.  Evidence. — Original. — Rebuttal. — Discretion  of  Court. — Ap' 
veal  and  Error. — The  admission  of  origfinal  evidence  in  re- 
buttal is  within  the  discretion  of  the  trial  court,  such  discre- 
tion being  reviewable  on  appeal  only  for  abuse. 

Tinkle  v.  Wallace,  382,  393  (15). 

9.  leeues. — Answers. — Cross-Complaint. — Where  cross-complaints 
contained  the  same  facts  alleged  in  answers,  sustaining  a  de- 
murrer to  such  answers  was  harmless,  since  the  facts  were 
provable  under  the  cross-complaints. 

City  of  Covington  v.  Ferguson^  42,  47  (5) . 

10.  Issues.  —  Boards  of  Commissioners.  —  Appeal  atid  Error. — 
Ordinarily,  on  an  appeal  from  the  board  of  commissioners,  only 
the  issues  raised  before  such  board  may  be  litigated  in  the 
circuit  court.  Taylor  v.  Stray er,  23,  29  (7). 

11.  Issues. — Drains. — Appeal  from  Board. — Jurisdiction. — Stat- 
utes. — A  plea  to  the  Jurisdiction,  founded  upon  a  statute  passed 
subsequently  to  an  appeal  from  the  board  of  commissioners  in  a 
drainage  proceeding,  should  be  entertained  by  the  circuit  court, 
though  ordinarily  only  such  issues  may  be  litigated  in  the 
circuit  court  as  were  presented  to  such  board. 

Taylor  v.  Stray er,  23,  31  (13). 

12.  Instructions. — When  Reversible. — Error  in  the  giving  of  in- 
structions is  not  reversible  Unless  the  jury  was  thereby  misled. 

Indiana,  etc.,  Traction  Co.  v.  Jacobs,  85,  94  (10). 
18.    Instructions.  —  Hypothesis.  —  Omission  of  Fact  from.  —  The 
omission  of  one  fact  from  an  hjrpothesis  relative  to  negligence 
in  an  instruction  is  not  necessarily  misleading. 

Indiana,  etc.,  Traction  Co.  v.  Jacobs,  85,  95  (12). 

14.  Instructions. — Applicability. — It  is  not  error  to  refuse  to  give 
an  instruction  not  applicable  to  the  case. 

Beery  v.  Driver,  127,  133  (7). 

15.  Instructions. — Assumption  of  Facts. — An  instruction  that 
plaintiff  is  entitled  to  damages  "for  being  deprived  of  freedom 
of  action,  and  social  meeting  and  intercourse  with  her  friends, 
which  vou  shall  believe  from  the  evidence  in  this  cause,  she 
would  have  enjoyed,"  does  not  assume  that  plaintiff  was  de- 
prived of  her  freedom  or  friends,  the  language  clearly  limiting 
recovery  to  the  proof. 

Indianapolis  St.  R.  Co.  v.  Ray,  236,  244  (15). 

16.  Instructions.  —  PrejudidaX.  —  Presumptions.  —  An  erroneous 
instruction  applicable  to  every  count  in  an  indictment  is  pre- 
sumed to  be  prejudicial  and  therefore  reversible  error. 

Sherrick  v.  State,  345,  363  (18). 

17.  Instructions. — Legal  Effect  of  Undisputed  Facts. — When 
Questions  for  Jury. — An  instruction  setting  out  the  facts  con- 
stituting the  business  relations  between  plaintiff  and  defendant 
should  not  state  the  legal  effect  of  sucn  acts  where  different 
inferences  could  reasonably  be  drawn  therefrom,  such  deduc- 
tion being  for  the  jury.  Pomeroy  v.  Winter,  440,  445  (1). 
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18.  Instructions. — IneampUte^ — Duty  of  ParttM.— Where  an  in- 
struction is  incomplete,  but  correct  so  far  as  it  goes,  the  com- 
plaining party,  to  save  any  (question  thereon,  must,  at  the  proper 
time,  present  a  complete  instruction  and  requ^  that  it  be 
given.  Price  v.  Htuidleston,  536,  542  (8) . 

19.  Instructums,  —  Criminal  Law.  —  Homicide. — Self-Defense. — 
Actual  and  Apparent  Dangers. — An  instruction,  in  a  prosecu- 
tion for  homicide  occasioned  by  defendant's  striking  deceased  a 
blow  with  his  fist,  that  defendant  could  "justify  the  attack 
upon  deceased  only  on  the  theory  that  at  the  time  he  struck 
the  deceased  he,  the  defendant,  was  in  imminent  danger  of  great 
bodily  harm  or  in  imminent  danger  of  losing  his  life  at  the 
hands  of  the  deceased,"  is  erroneous,  since  it  excludes  the  idea 
of  apparent  danger.  Weston  v.  State,  324,  327  (3). 

20.  Instructions.  —  Curing.  —  Criminal  Law.  —  Homicide. — Self- 
Defense. — ^A  positively  incorrect  instruction  on  the  right  of 
self-defense  in  a  homicide  case,  is  not  cured  by  the  giving  of  a 
correct  instruction  thereon,  confusion  of  the  jury  upon  a  vital 
question  probably  resulting.  Weston  v.  State,  324,  329  (7). 

21.  ^  Instructions.  —  Contributory  Negligence.  —  Evidence.  —  Con- 
sideration of. — The  refusal  to  give  an  instruction,  in  an  action 
for  damages  for  negligence,  that  the  burden  of  proving  con- 
tributory negligence  is  on  the  defendant,  but  that  the  jury  may 
consider  the  plaintiff's  evidence  in  determining  such  issue,  is 
reversible  error,  where  no  other  instruction  covers  such  ground. 

City  of  Indianapolis  v.  Keeley,  516,  524  (10). 

22.  Instructions. — Contributory  Negligence. — Failure  to  Mention 
in  Each  Instruction. — ^Where  the  jury  has  been  fully  and  care- 
fully instructed  on  the  question  of  contributory  negligence,  it  is 
not  necessary  for  the  court  to  mention  such  question  in  the  in- 
structions relating  to  other  branches  of  the  case. 

Indiana,  etc.,  Traction  Co.  v.  Jacobs,  85,  93  (9). 

23.  Instructions.  —  Negligence.  —  Contributory. — Because  negli- 
gence and  contributory  negligence  may  be  ouestions  of  law  for 
uie  courts  under  certain  circumstances,  it  does  not  follow  that 
an  instruction  thereon  to  the  jury  is  necessarily  erroneous. 

Indiana,  etc..  Traction  Co.  v.  Jacobs,  85,  94  (11). 

24.  Instructions. — Contributory  Negligence. — An  instruction  that 
*     if  plaintiff  was  acting  in  a  careful  and  prudent  manner  she  was 

not  guilty  of  contributory  negligence,  is  correct  so  far  as  it 
goes.  Indiana,  etc.,  Traction  Co.  v.  Jacobs,  85,  95  (13). 

25.  Instructions.  —  Damages.  —  Physical  Injuries.  —  Mental  An- 
guish.— An  instruction  in  a  personal  injury  case  that  plaintiff 
should  recover  for  medical  expenses  past  and  future,  loss  of 
earnings  past  and  future  and  bodily  pain  and  mental  suffering 
past  and  future,  is  correct. 

Indianapolis  St.  ft.  Co.  v.  Ray,  236,  247  (20). 

26.  Instructions.  —  Drains.  —  Public  Utility.  —  Where  there  was 
evidence  tending  to  show  that  an  existing  ditch,  if  cleaned, 
would  serve  all  purposes,  and  that  the  construction  of  the 
proposed  drain  was  an  attempt  to  shift  upon  others  the  expense 
of  clearing  the  obstructions,  it  was  error  to  instruct  that  the 
purpose  of  petitioners  was  not  a  Question  and  that  the  public 
utility  of  the  proposed  drain  was  the  only  question. 

Beery  v.  Driver,  127,  132  (5). 
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27.  Instructions. — Invasion  of  Province  of  Jury. — Drains, — ^An 
instruction  in  a  drainage  proceeding,  which  assumes  that  the 
proposed  drain  will  reclaim  wet  lands,  render  the  community 
more  healthful  and  benefit  a  public  highway,  is  erroneous  where 
such  facts  are  controverted.  Beery  v.  Driver ^  127,  133  (6). 

28.  Instructions. — Invited  Error. — ^Where  instructions  were  given 
at  defendant's  request  inviting  an  erroneous  instruction  by  the 
court,  defendant  cannot  complain. 

Indiana^  etc.,  Traction  Co.  v.  Jacobs,  85,  93  (8). 

29.  Instructions. — Railroads. — Setting  Fires. — Care  Required. — 
An  instruction,  in  an  action  against  a  railroad  company  for 
negligently  setting  fires,  that  if  the  jury  found  that  the  prem- 
ises adjacent  to  the  track  were  unusually  dry  and  that  a  strong 
wind  was  blowing  in  the  direction  of  plaintiff's  property  de- 
fendant would  be  required  to  use  a  greater  degree  of  care  than 
usual,  is  erroneous,  ordinary  care  under  the  circumstances  being 
the  legal  standard. 

Lake  Erie,  etc.,  R.  Co.  v.  Ford,  205,  209  (5). 

30.  Instructions. — Negligence. — Care  Required. — Railroads. — Set- 
ting Fires.  —  An  instruction  that  if  the  jury  finds  that  if 
extraordinary  circumstances  existed  causing  a  locomotive  to. 
set  fires  more  easily  than  usual  greater  care  than  usual  should 
be  used,  does  not  mean  the  same  as  that  the  railroad  company 
must  use  ordinary  care  under  the  circumstances,  and  that 
extraordinary  circumstances  might  be  considered  in  determining 
the  requirements  of  such  ordinary  care;  and  such  instruction  is 
misleading.  Lake  Erie,  etc.,  R.  Co.  v.  Ford,  205,  212  (7). 

31.  Instructions.  —  Street  Railroads.  —  Care  Required.  —  An  in- 
struction, in  an  action  by  a  passenger  against  a  street  railroad 
company  for  damages  for  personal  injuries,  that  a  higher  de- 
gree of  care  is  imposed  upon  street  railroad  companies  than 
steam  railroad  companies,  is  erroneous.  Anderson  v.  Citizens 
St.  R.  Co.,  12  Ind.  App.  194,  disapproved. 

Wabash  River  Traction  Co.  v.  Baker,  262,  265  (2). 

32.  Instructions. — Carriers. — Street  Railroads. — Care  Required. 
— ^An  instruction  that  it  is  the  duty  of  a  street  railroad  com- 
pany to  carry  its  pasengers  to  their  destination  and  set  them 
down  as  safely  as  the  conveyance  employed  and  the  circum- 
stances of  the  case  will  permit,  is  correct. 

Wabash  River  Traction  Co.  v.  Baker,  262,  266  (3). 

33.  Instructions. — Carriers. — Street  Railroads. — Care  Required. 
— An  instruction  that  street  railroad -companies  are  bound  to 
use  greater  care  toward  passengers  than  steam  railroad  com- 
panies is  not  misleading,  where  the  jury  is  further  instructed 
that  street  railroad  companies  are  not  insurers  of  the  safety  of 
their  passengers  and  are  liable  only  when  they  fail  to  exercise 
the  highest  degree  of  care  to  secure  their  passengers'  safety. 

Wabash  River  Traction  Co.  v.  Baker,  262,  266  (4). 

34.  Instructions. — Carriers. — Street  Railroads. — Alighting  from 
Moving  Car. — Contributory  Negligence. — Question  for  Jury. — 
An  instruction  that  plaintiff's  attempt  to  alight  from  a  moving 
car  is  not  conclusive  of  contributory  negligence,  but  that  such 
question  is  for  the  jury,  is  correct. 

Wabash  Rtver  Traction  Co.  v.  Baker,  262,  266  (5). 
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85.  Verdict — General — Import  of. — ^A  general  r^dict  for  plain- 
tiff is  a  finding  that  the  material  allegations  of  the  complaint 
are  true. 

Indianapolis  Traction,  etc.,  Co.  v.  Klentechy,  598,  600  (1). 

36.  Verdict. — General. — Answers. — Which  Controls. — Where  the 
answers  to  the  interrogatories  to  the  jury  are  in  irreconcilable 
conflict  with  the  general  verdict,  such  answers  control. 

Farmers f  etc.,  Ins.  Assn.  v.  Stewart,  544,  546  (1). 

Cleveland,  etc.,  R.  Co.  v.  Hayes,  454,  458  (6). 

Bemis  Indianapolis  Bag  Co.  v.  Krentler,  653,  655  (1). 

37.  Verdict.  —  General. — Answers. — Conflict. — How  Determined, 
— ^In  determining  whether  there  is  an  irreconcilable  conflict  be- 
tween the  general  verdict  and  the  answers  to  the  interroga- 
tories to  the  jury,  the  court  will  look  only  to  the  complaint, 
answer,  general  verdict  and  such  interrogatories  and  answers. 

Bemis  Indianapolis  Bag  Co.  v.  Krentler,  653,  655  (2). 

38.  Verdict.  —  General. — Answers. — Conflict. — Negligence. — Fac^ 
tory  Act. — Where  the  general  verdict  is  a  finding  of  negligence 
at  the  common  law  only,  and  the  answers  to  the  interrogatories 
to  the  jury  show  negligence  only  by  the  violation  of  the  factory 

-  act  (Acts  1899;  p.  231,  §9,  §70871  Bums  1901),  such  answers 
are  in  irreconcilable  conflict  with  the  general  verdict,  and  de- 
fendant is  entitled  to  judgment. 

Bemis  Indianapolis  Bag  Co.  v.  Krentler,  653,  658  (5). 

39.  Interrogatories  to  Jury. — Answers  of  Want  of  Knowledge. — 
Legal  Effect. — Interrogatories  to  the  jury  answered  "we  cannot 
state"  and  "we  do  not  know"  are  of  no  legal  effect,  except  that 
they  are  not  a  finding  that  there  was  no  evidence  on  the  ques- 
tions involved  therein. 

Cleveland,  etc.,  R.  Co.  v.  Hayes,  454,  457  (2). 

40.  Interrogatories  to  Jury. — Failure  to  Answer. — Rights  of  Par* 
ties. — Where  a  jury  failed  to  answer  interrogatories  directly,  it 
is  the  duty  of  the  court,  on  motion,  to  require  them  to  answer 
definitely.  Cleveland,  etc.,  R.  Co.  v.  Hayes,  454,  457  (3). 

41.  Interrogatories  to  Jury. — Answer  of  **No  Evidence." — Effect, 
— An  answer  of  "no  evidence"  to  an  interrogatory  to  the  jury, 
is  a  finding  that  the  facts  involved  in  such  interrogatory  are 
not  proved;  and  the  court's  duty  is  to  consider  such  failure  in 
determining  whether  the  general  verdict  can  stand  in  the  ab- 
sence of  such  proof. 

Cleveland,  etc.,  R.  Co.  v.  Hayes,  464,  457  {4), 

42.  Special  Findings. — Aider  by  Presumption. — Failure  to  Find 
Material  Fact. — A  special  finding  cannot  be  aided  by  presump- 
tions, inferences  or  int^idments;  and  a  failure  to  find  a  ma- 
terial fact  is  a  finding  against  the  party  having  the  burden  of 
proof.  Donaldson  v.  State,  ex  ret.,  553,  557  (2). 

43.  Interrogatories  to  Jury. — Evidence  to  Overthrow. — Failure 
of  Appellant  to  Point  Out. — Appeal  and  Error. — ^Where  ai>pel- 
lant  complains  that  an  answer  to  an  interrogatory  to  the  jury 
was  incorrect,  but  fails  to  point  out  the  evidence  overthrowing 
same  in  his  brief,  the  Supreme  Court  need  not  consider  same. 

City  of  Indianapolis  v.  Keeley,  516,  523  (7). 

44.  Interrogatories  to  Jury.  —  Failure  to  Require  Answer. — 
Harmless  Error. — The  failure  of  the  court  to  require  the  jury 
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to  answer  more  definitelv  an  interrogatory  does  not  eonstitate 
reversible  error,  where  the  answer  would  not,  in  any  event,  be 
of  a  controlling  nature. 

City  of  Indianapolis  v.  Keeley,  516,  523  (8). 

45.  General  Verdict. — Malicious  Prosecution. — Malice. — Want  of 
Probable  Cause. — A  general  verdict  for  plaintiff  in  an  action 
for  malicious  prosecution  is  a  finding  that  defendant  instituted 
the  prosecution  of  plaintiff  with  malice  and  without  probable 
cause.  Farmers,  etc.,  Ins.  Assn.  v.  Stewart,  544,  647  (4). 

46.  Verdict. — Special. — Malice, — Want  of. — Principal  and  Agent 
— An  answer  to  an  interrogatory  to  the  jury,  in  an  action  for 
malicious  prosecution  against  a  private  corporation  and  its 
agent,  that  there  was  no  malice  on  the  part  of  such  corpora- 
tion [s  a  finding  that  such  agent's  acts,  so  far  as  such  corpora- 
tion was  liable  for  same,  were  without  malice. 

Farmers,  etc.,  Ins.  Assn.  v.  Stewart,  544,  547  (5). 

47.  Interrogatories  to  Jury. — Railroads. — Setting  Fires. — Spark- 
Arresters. — Care. — Where  the  interrogatories  to  the  jury,  in 
an  action  against  a  railroad  company  for  negligently  setting 
fires  by  reason  of  using  a  faulty  spark-arrester,  and  in  over- 
taxing its  engine,  failed  to  show  a  thorough  inspection  of  the 
spark-arrester  before  starting  and  also  failed  to  negative  negli- 
^nce  in  the  management  of  the  locomotive,  and  there  was  no 
finding  as  to  the  condition  of  the  spark-arrester  at  the  time  of 
the  setting  of  the  fire,  the  general  verdict  for  plaintiff  must 
prevail.  Cleveland,  etc.,  R.  Co.  v.  Hayes,  454,  458  (5). 

48.  Negligence.  —  Contributory.  —  Issues.  —  Where  contributory 
negligence  is  relied  upon,  in  a  personal  injury  case,  the  parties 
virtually  charge  each  other  with  negligence  in  respect  to  the 
transaction  in  question,  and  the  burden  is  upon  each  to  prove 
the  negligence  of  the  other. 

City  of  Indianapolis  v.  Keeley,  516,  525  (13). 


by  presumptions  of  law. 

City  of  Indianapolis  v.  Keeley,  516,  526  (14). 

60.  Negligence. — Want  of  Due  Care. — Presumptions. — ^Under  the 
rule  prior  to  the  act  of  1899  (Acts  1899,  p.  68,  §359a  Bums 
1901)  a  failure,  by  the  plaintiff  in  a  personal  injury  case,  to 
prove  the  exercise  of  due  care,  was  fatal,  since  there  was  no 
presumption  that  he  had  exercised  such  care. 

City  of  Indianapolis  v.  Keeley,  516,  526  (16). 

51.  Theory. — Pleading. — Evidence. — Variance. — A  plaintiff  must 
recover,  if  at  all,  by  proof  of  the  allegations  of  his  complaint. 

Digan  v.  Mandel,  586,  591  (5). 

52.  Evidence. — Variance. — Am^ndm^ents. — Appeal  and  Error. — 
Where  the  complaint  shows  that  defendant  railroad  company 
negligently  placed  its  hand-car  in  plaintiff's  farm  crossing  way, 
thereby  frightening  his  horses  and  causing  him  injury;  and  the 
proof  shows  that  the  hand-car  was  placed  bjr  the  side  of  such 
way,  the  variance  is  technical,  and  the  complaint  will  be  treated 
as  amended  so  as  to  cover  such  proof. 

Baltimore,  etc.,  R.  Co.  v.  Slaughter,  330,  344  (18). 
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63.  Will8,  —  Probat4.^  Subsequent  WUlB.-^Burden  of  Proof.— 
Formal  proof  of  a  subsequent  will  is  all  that  is  necessary  on 
the  part  of  plaintiff  where  she  is  attempting  to  set  aside  the 

grobate  of  a  prior  will  and  to  probate  a  subsequent  one,  the 
urden  of  showing  such  subsequent  will  to  be  invalid  being  upon 
defendants.  Heaaton  v.  Kri^g,  101,  121  (30). 

64.  Special  Findings, — Liens. — Assumption  of  Payment  of. — ^A 
special  finding  that  cross-defendant  agreed  to  take  the  title  to 
the  purchased  land  "subject"  to  a  certain  lien,  and  "assumed" 
payment  thereof,  sufficiently  shows  that  such  cross-defendant 
agreed  to  pay  such  lien.  Ditchey  v.  Lee,  267,  274  (6) . 

66.  Special  Findings. — Vendor  and  Purchaser. — Bills  and  Notes. 
— Contra4:ts. — Where  a  vendee  executed  his  note  in  part  con- 
sideration for  a  certain  conveyance,  the  contract  requiring  the 
vendee  at  a  certain  time  to  pay  such  note,  whereupon  the  vendor 
should  execute  the  deed  of  conveyance,  an  offer  by  the  vendor 
at  such  time  to  execute  such  deed  in  accordance  with  the  con- 
tract, and  a  refusal  of  the  voidee  to  pay  such  note,  warrant  a 
recovery  by  the  vendor.  Ditehey  v.  Lee,  267,  274  (7). 

TBTT8T8— 

Not  affected  by  bankruptcy  of  trustee,  see  Bankbuptcy,  1,  2; 
Ellison  V.  Ganiard,  471,  488  (7),  489  (9). 

1.  Writings. — Deeds. — A  deed  of  land  by  a  mother  to  a  son  ac- 
companied by  a  written  appointment  of  him  as  trustee  to  sell 
the  lands  conveyed  and  to  distribute  the  proceeds  equally  to  her 
children,  which  appointment  was  accepted  by  such  son  in 
writing,  constitutes  an  express  trust  under  $3391  Bums  1901, 
S2969  R.  S.  1881.  Ellison  v.  Ganiard,  471,  486  (3). 

2.  Powers. — Deeds. — Title  Conveyed. — A  deed  to  a  trustee,  di- 
recting him  to  convey  the  property  and  distribute  the  proceeds 
to  determinable  beneficiaries,  is  sufficient  to  authorize  him  to 
transmit  a  fee-simple  title  to  his  grantee. 

Ellison  V.  Ganiard,  471,  487  (4). 

3.  Deeds. — Contracts. — Recording. — The  execution  of  a  deed  con- 
vesrine  certain  lands,  together  with  a  separate  writing  appoint- 
ing the  grantee  as  a  trustee  to  sell  the  same  and  distribute 
the  proceeds  to  determinable  beneficiaries,  constitutes,  as  be- 
tween the  parties,  an  express  trust;  and  the  failure  to  record 
such  separate  writing  did  not  impair  the  trust. 

Ellison  V.  Ganiard,  471,  487  (6). 

4.  Trustees. — Bankruptcy  of. — Effect  on  Trust  Property. — Exe- 
cution.— Property  held  in  trust  by  a  bankrupt,  not  being  liable 
to  execution  for  such  bankrupt's  debts,  does  not  pass  to  such 
bankrupt's  trustee  under  the  bankruptcy  law  of  1898  (30  Stat., 
pp.  544,  565,  §70,  U.  S.  Comp.  Stat,  p.  3451). 

Ellison  V.  Ganiard,  471,  488  (6). 

VABIANOE- 

Must  be  more  than  technical,  see  Trial,  52;  Baltimore,  etc.,  R. 
Co.  V.  Slaughter,  330,  344  (18). 

Evidence  must  support  allegations,  see  Trial,  61;  Digan  v. 
Mandel,  686,  691  (6). 
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Title  to  a  note  must  be  proved  as  alleged,  dee  Trial,  3;  Digan  v. 
MandeUh^Q,  591  (6). 

Question  of,  cannot  be  raised  on  interrogatories  to  jury,  see 
Pleading,  90;  Lake  Erie,  etc.,  R.  Co.  v.  Ford,  205,  209  (4). 

Where  answers  to  interrogatories  show  negligence  at  the  common 
law,  and  the  complaint  shows  a  violation  of  the  factory  act, 
fatal  variance,  see  Trial,  38;  Bemia  Indianapolis  Bag  Co.  v. 
Krentler,  653,  658  (5). 

VENDOB  AND  PTHMHASEB— 

Facts  showing  right  of  recovery  by  vendor,  see  Trial,  55 ;  Ditckey 
V.  Lee,  267,  274  (7). 

1.  Marketable  Title. — Contracts. — In  the  absence  of  an  agree- 
ment to  the  contrary,  the  vendor  of  real  estate  is  requir^  to 
convey  a  marketable  title.  Ditchey  v.  Lee,  267,  272  (2). 

2.  Marketable  Title. — Wills. — Estates. — A  title  to  real  estate 
which  is  perfect,  with  the  exception  of  the  title  devised  by  a 
will,  which  charged  an  annuity  of  $100  against  such  land  during 
the  life  of  testator's  widow,  is,  with  such  lien  excepted,  a  mar- 
ketable title.  Ditchey  v.  Lee,  267,  273  (4). 

3.  IMfnarketable  Title. — Contracts. — Liens. — Assumption  of  Pay- 
ment—Consideration.— A  vendee  may  contract  for  a  defective 
title;  and  he  may  assume  the  payment  of  liens  upon  the  lands 
conveyed  either  as  a  part  of  the  consideration  named  in  the 
deed  or  in  addition  to  such  consideration. 

DiUkey  v.  Lee,  267,  273  (5). 

VEXIBE  DE  NOVO- 

Motion  for,  see  Pleading,  48,  49. 

VESDIOT— 

See  Trial,  35-47. 

VOLENTI  XON  FIT  INJT7BIA- 

See  Negugence,  7. 

WAIVEB— 

See  Insurance. 

Of  right  to  object  to  committee  appointed  to  assess  damages  be- 
cause of  diversion  of  stream,  see  Municipal  Corporations,  3; 
City  of  Huntington  v.  Amiss,  375,  379  (5). 

Jurisdiction  of  subject-matter,  not  the  subject  of,  see  Jurisdic- 
tion, 8;  Steinmetz  v.  G.  H.  Hammond  Co.,  153,  159  (7). 

Of  disqualification  of  interested  member  of  board  of  commission- 
ers, see  Courts,  4;  Carr  v.  Duhme,  76,  82  (8). 

Of  right  to  question  jurisdiction  on  appeal,  see  Appeal  and 
Error,  68;  Foley  v.  O'Donaghue,  134,  135  (1). 

Of  right  to  question  regularity  of  appointment  of  special  judge 
or  taking  of  change  of  venue,  see  Action,  4;  Whitesell  v. 
StrickUr,  602,  620  (26). 
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WATEB8— 

Cities  have  risrht  to  divert  natural  watercourses  for  drainage  pur- 
poses, see  Municipal  C<»pobations»  1;  City  of  HunHngtan  v. 
Amtsa,  375,  378  (2). 

WIDOWS— 

See  Election;  Wills. 

WILLS- 

Exhibits  in  compldints  to  contest,  see  Pleading,  86-88;  Heaatan 
V.  Krieg,  101. 

Complaints  in  contest  of,  see  Pleading,  86-89. 

Judgment  in  suit  by  administrator  to  sell  testator's  land  to  pay 
debts,  not  res  judicata  as  to  widow's  rescission  of  election  not 
to  take  under  will,  see  Judgment,  27;  WhiteaeU  v.  Striekler, 
602,616  (18). 

Where  evidence  on  question  of  undue  influence  is  insufficient,  not 
error  to  exclude  declarations  of  plaintiff's  husband  in  relation 
thereto,  see  Evidence,  5;  Heaston  v.  Krieg,  101,  119  (26). 

Where  ineffectual,  will  be  upheld  as  deeds  if  possible,  see  Deeds, 
5;  Heaston  v.  Krieg,  101,  115  (23). 

Executor  should  settle  estate,  without  regard  to  heirs'  rkiht  to 
contest  the  will,  see  Decedents'  Estates;  Foley  v.  O'Donaghue, 
134,  138  (5). 

Burden  of  proof  in  suit  to  set  aside  prior  will  and  to  probate  a 
subsequent  one,  see  Trial,  53;  Heaston  v.  Krieg,  101,  121  (30). 

Competency  of  physician  of  testator  to  testify  in  contest  of,  see 
Witnesses;  Heaston  v.  Krieg,  101,  117  (25). 

1.  Devises,  —  Charges  on  Land,  —  Words  and  Phrases,  —  For^ 
feitures, — Consideration, — A  will  devising  lands  to  testator's 
daughter  "on  condition"  that  she  pay  the  mother  $100  annually, 
and  making  such  payment  a  charge  on  the  land,  but  making  no 
provision  for  a  forfeiture  or  a  devise  over  in  case  of  a  default, 
merely  encumbers  such  land  with  such  payment,  the  collection 
of  which  may  be  coerced  by  foreclosure,  the  word  "condition" 
being  used  in  the  sense  of  "consideration." 

Ditchey  v.  Lee,  267,  273  (3). 

2.  Contest,  —  Estoppel,  —  Executors  and  Administrators. — Final 
Settlement, — The  administration  and  final  settlement  of  an 
estate,  by  the  executor,  as  prescribed  by  the  terms  of  the  will, 
with  the  full  knowledge  of  the  heirs,  does  not  constitute  an 
estoppel  in  pais  preventing  their  right  to  contest  such  will 

Foley  V.  O'Donaghue,  134,  137  (2). 

3.  Contest. — Limitation  of  Actions, — Statutes. — The  three-year 
period  given  by  statute  (§2766  Bums  1901,  §2596  R.  S.  1881) 
in  which  to  contest  a  will  is  a  substantive  right  which  cannot  be 
abridged  by  the  courts,  and  which  is  not  strictly  a  statute  of 
limitations.  Foley  v.  O'Donaghue,  134,  137  (3). 

4.  Contest, — Executors  and  Administrators. — Final  Settlement. — 
Res  Judicata, — The  executor's  final  settlement  of  the  testator's 
estate,  as  prescribed  by  law,  does  not  preclude  a  contest  of  the 
will  by  the  heirs.  Stuckwisch  v.  Kammnn,  166  Ind.  672,  fol- 
lowed. Foley  V.  O'Donaghue,  134,  137  (4). 
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5.  Contest — Parties. — Executors, — ^Where  the  executor  of  a  will 
has  been  discharged  on  final  settlement,  he  is  not  a  proper  nor 
necessary  party  to  a  contest  of  such  will. 

Foley  V.  O'Donaghue,  184,  138  (6). 

6.  Probate.  —  Setting  Aside.  —  Establishing  Another  in  Same 
Action. — ^A  devisee  and  legatee  under  a  subsequent  will  may 
contest  a  prior  probated  will  and  propound  such  subsequent  will 
for  probate  in  the  same  action. 

Heaston  v.  Krieg,  101,  108  (3). 

7.  Time  of  Taking  Effect. — A  will  takes  effect  at  the  death  of  the 
testator.  Heaston  v.  Krieg,  dOl,  108  (5). 

8.  Conditions. — Implied. — Ordinarily,  the  courts  will  not  construe 
the  performance  of  certain  things  mentioned  in  a  will  to  be 
performed  by  a  legatee  as  a  condition  to  the  taking  effect  of  the 
legacy,  such  testator  having  a  complete  remedy  at  all  times  by 
revocation.  Heaston  v.  Krieg,  101,  109   (6). 

9.  Conditions. — Care  and  Support. — Consideration. — Contracts. — 
A  will  reciting  that  in  consideration  ol  love  and  affection  and 
the  legatee's  taking  care  of  and  supporting  testator  during  the 
remainder  of  her  life,  certain  property  is  bequeathed  to  such 
legatee,  is  not  necessarily  upon  a  condition  subsequent,  since  the 
condition  of  care  and  support  does  not  go  to  the  whole  con- 
sideration. Heaston  v.  Krieg,  101,  109  (7). 

10.  Conditions. — Intention. — Conditions  in  a  will  are  not  favored, 
and  unless  expressly  stated  or  clearly  intended,  they  will  not  be 
implied.  Heaston  v.  Krieg,  101,  109  (8). 

11.  Sustaining. — Construction. — Courts  will  sustain  a  properly 
executed  will  where  the  intent  is  clear,  if  it  can  consistently 
with  the  rules  of  law.  Heaston  v.  Krieg,  101,  109  (9). 

12.  What  Are.— Statutes.— Prior  to  the  statute  of  wills  of  1837 
(1  Vict.  c.  26)  almost  any  kind  of  a  testamentary  document 
disposing  of  or  affecting  property  was  entitled  to  probate. 

Heaston  v.  KHeg,  101,  110  (11). 

13.  Definition. — A  will  is  an  instrument  executed  with  the  for- 
malities required  by  law,  whereby  the  testator  makes  a  disposi- 
tion of  property  to  take  effect  at  his  death. 

Heaston  v.  Krieg,  101,  111  (12). 

14.  Provisions. — Contracts. — It  is  not  fatal  to  a  will  as  such  that 
it  contains  provisions  of  a  contractual  nature. 

Heaston  v.  Krieg,  101,  111  (13). 

15.  Provisions, — Contracts. — Probate, — A  document  of  a  con- 
tractual and  also  of  a  testam^itary  character  cannot  grant  a 
present  interest  in,  and  at  the  same  time  bequeath,  the  same 
property;  but  such  document  may  be  probated  as  a  will  when  it 
contains  a  devise  or  bequest,  if  it  be  properly  executed  as  a 
will.  Heaston  v.  Krieg,  101,  111  (14). 

16.  Animus  Testandi.  —  Parol  Evidence.  —  A  document  stating 
that  in  addition  to  certain  property  'Hhere  shall  be  paid  to^ 
plaintiff  ''at  the  death  of  testator  ''the  whole  of  the  residue 
of  the  estate,  real,  personal  and  mixed,  of  which  she  shall  die 
siezed''  shows  an  ammus  testandi,  parol  evidence  being  unneces- 
sary to  establish  same.  Heaston  v.  Krieg,  101,  112  (15). 
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17.  Property  Conveyed.  —  Deeds.  —  DeseripHon.  —  A  doenment, 
executed  with  the  formalities  of  a  will,  giving  to  plaintiff  at 
decedent's  death  all  of  the  property  of  which  she  shall  ''die 
seized/'  cannot  operate  as  a  conveyance  in  preeenti,  since  it  is 
void  for  such  purpose  for  want  of  description. 

Heaaton  v.  Kneg,  101,  113  (17). 

18.  Contracts.  —  Care  and  Support.  —  Conditions  Subsequent. — 
Where  testator  agreed  to  bequeath  to  plaintiff,  in  consideration 
of  care  and  support,  all  the  property  of  which  testator  might 
''die  seized,"  and  testator  refused  to  live  with  plaintiff,  the 
plaintiff  cannot  recover  such  property  at  testators  death. 

Heaston  v.  Krieg,  101,  113  (18). 

19.  Future  WUls.  —  Provision  against  Making.  —  Contracts. — 
Testamentary. — A  writing,  executed  by  an  elderly  widow,  in 
the  form  of  a  will,  purporting  to  give  to  plaintiff  certain  prop- 
erty absolutely,  as  well  as  certain  other  property  of  whicn  she 
might  "die  seized,"  on  plaintiff's  performance  of  certain 
services,  and  providing  that  the  same  shall  supersede  any  will 
theretofore  or  thereafter  executed,  and  further  providing  cer- 
tain legacies  to  others,  is  testamentary,  the  testator  still  having 
the  power  of  transfer  inter  vivos. 

Heaston  v.  Krieg,  101,  113  (19). 

20.  Animus  Testandi. — Parol  Evidence. — A  document,  properly 
executed  as  a  will  and  incapable  of  operating  in  any  other  way, 
will  be  treated  as  testamentary,  the  animus  testandi  being  neces- 
sarily implied,  parol  evidence  to  overthrow  such  intent  being 
inadmissible.  Heaston  v.  Krieg,  101,  114  (20). 

21.  Conveyances, — Construction. — ^Where  a  document  is  capable 
of  being  construed  as  a  will  and  of  a  conveyance  in  presenti, 
the  latter  of  which  constructions  nullifies  the  document,  it  will 
be  construed  as  a  will,  thereby  sustaining  same. 

Heaston  v.  Krieg,  101,  114  (21). 

22.  Powers. — Express. — Implied. — ^Where  the  widow  was  given 
power  to  dispose  of  one-half  of  her  husband's  estate  by  his  will, 
her  disposition  thereof  in  the  prescribed  manner  is  valid 
whether  her  will  refers  to  the  power  contained  in  her  husband's 
will  or  not,  such  intent  being  implied  from  the  act. 

Heaston  v.  Krieg,  101,  117  (24). 

23.  Widow's  Election. — Decedents'  Estates. — A  widow  has  the 
right,  free  from  any  misrepresentation,  concealment,  suppres- 
sion of  facts,  or  appeals  to  duty,  to  make  her  election  whether 
to  take  under  her  husband's  will. 

Wkitesell  v.  Strickler,  6(J2,  610  (9). 

24.  Widow's  Election. — Time  /or.— Under  §2666  Bums  1901,  Acts 
1885,  p.  239,  a  widow  has  one  year  from  the  admission  of  her 
husband's  will  id  probate,  to  elect  whether  she  will  take  there- 
under. Wkitesell  v.  Strickler,  602,  610  (10). 

25.  Widow's  Election, — Duty  of  Courts  Concerning. — Courts  will 
carefully  scrutinize  all  outside  influences  brought  to  bear  on  a 
widow  in  order  to  induce  her  to  make  her  election  whether  she 
will  abide  by,  or  reject,  the  provisions  for  her  in  the  will  of  her 
husband;  and  if  such  influences  were  harmful,  the  courts  will 
protect  the  widow.  Wkitesell  v.  Strickler,  602,  611  (11). 
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26.  Widov^s  Election.  —  Fiduciaries.  —  Burden  of  Proof.  —  In  a 
suit  by  a  widow  against  the  heirs  at  law  of  her  deceased  hus- 
band to  set  aside  her  election  not  to  take  under  her  husband's 
will,  the  burden  rests  upon  such  heirs  to  prove  that  such  elec- 
tion was  fair  and  equitable,  and  free  from  undue  influence. 

Whitesell  v.  Striekler,  602,  612  (12). 

27.  Widov^a  Election. — Setting  Aside. — Ffaud  of  Third  Party. — 
That  the  fraud,  which  induced  a  widow's  election  to  renounce 
the  provisions  of  her  husband's  will,  was  that  of  a  third  party 
who  received  no  benefits  therefrom,  is  no  defense  to  a  suit  to 
set  aside  such  election.        Whitesell  v.  Strickler,  602,  614  (14). 

28.  Widow's  Election. — Failure  to  Make. — Failure  by  a  widow  to 
file  her  election  to  accept  or  renounce  the  provisions  of  her 
husband's  will,  within  one  year  from  the  probate  thereof,  con- 
stitutes an  election  to  take  under  such  will. 

Whitesell  v.  Strickler,  602,  618  (21). 

29.  Widow's  Election.  —  Rescission.  —  Limitation  of  Actions. — A 
widow's  rescission  of  an  election  to  take  under  her  husband's 
will,  in  the  absence  of  fraud,  must  be  made  within  one  year 
from  the  probate  of  such  will. 

Whitesell  v.  Strickler,  602,  618  (22). 

30.  Widow's  Election.  —  Rescission.  —  Limitation  of  Actions. — A 
suit  by  a  widow  to  rescind  her  fraudulently  procured  election  to 
take  under  the  law  instead  of  her  husband's  will,  may  be  main- 
tained at  any  time  within  the  six-year  statute  of  limitations. 

Whitesell  v.  Strickler,  602,  619  (23). 

31.  Widou^s  Election. — Fraud. — Laches. — ^Where  defendant  by 
fraud  secured  her  aged  mother  to  renounce  the  provisions  of 
her  husband's  will,  a  suit  brought  before  the  final  settlement  of 
his  estate,  and  within  a  reasonable  time  after  the  discovery  of 
the  fraud  by  such  mother,  shows  a  sufficient  excuse  for  such 
delay.  Whitesell  v.  Strickler,  602,  619  (24). 

WINBMILLS- 

See  Nbgugencb,  1-6;  Flint  &  Walling  Mfg.  Co.  v.  Beckett,  491. 
WITNESSES  ~ 

Competency.  —  Waiver.  —  Evidence. — Wills. — Executors  and  Ad- 
mtnistrators. — Legatees. — In  an  action  to  set  aside  the  probate 
of  a  prior  will,  and  to  probate  therefor  a  subsequent  will,  the 
physician  of  the  testator  is  incompetent,  over  the  objections  of 
the  legatee  of  such  subsequent  will,  to  testify  to  things  learned 
in  his  professional  capacity,  though  the  executor  of  the  prior 
will  expressly  waived  any  objections  to  such  competency. 

Heastan  v.  Krieg,  101,  117  (25). 

W0BD8  AND  PHBA8E8- 

See  Maxims. 

''Void,"  meaning  of  in  insurance^  see  Insurance,  11;  Glens  Falls 
Ins.  Co.  V.  Michael,  659,  678  (11). 

''Vacancy"  in  office,  see  Elections,  14;  State,  ex  rel,  v.  Ives,  13, 
18  (6). 

"Findings"  equivalent  to  "decision"  in  motions  for  a  new  trial, 
see  Appeal  and  Error,  72;  Ellison  v.  Ganiard,  471,  481  (2). 

Vol.  167—62 
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Devise,  ''on  condition"  creates  a  chargre  upon  land,  see  Wills,  1; 
Ditchey  v.  Lee,  267,  273  (8). 

1.  ^'Purview,'* — ^*'Purview"  ordinarily  means  the  aiacting:  part» 
or  body,  of  a  statute,  as  distins^nisned  from  the  preamble. 

State,  ex  rel,  v.  Ivee,  13,  18  (5). 

2.  "Paid" — ^The  word^"paid"  is  often  loosely  used  and  is  always 

liberally  construed  *  Heaaton  v.  Krieg,  101,  112  (16).  4 

3.  "Nealigence." — ^"N^ligence"  is  a  negative  word  and  imports  * 
the  absence  of  the  degree  of  care  which  it  was  the  duty  of 

defendant  to  use.  « 

Lake  Erie,  etc.,  R.  Co.  v.  Ford,  205,  211  (6). 

4.  "Invitation." — Inferences  of. — Private  Ways. — Use  of. — ^'In- 
vitation," as  used  in  referring  to  a  license  to  enter  the  premises 

of  another,  imports  not  only  an  actual  bidding  but  also  an  al-  >. 

lurement  or  enticement;  and  an  invitation  to  use  a  way  may  be  / 

implied  from  the  manner  of  constructing  same  and  the  con- 
tinued use  thereof  by  plaintiff. 

Baltimore,  etc,  R.  Co,  v.  Slaughter,  330,  337  (5).  J 

5.  "Bribe." — A  "bribe,"  as  used  concerning  elections,  means  any  ^ 
gift,  advantage  or  emolument  offered,  given  or  promised  to  any  3 
elector  to  influence  his  conduct  or  vote.  3 

Tinkle  v.  Wallace,  382,  386  (3). 

6.  "As." — Statutes. — Intoxicating  Liquors. — The  word  "as"  in 
the  phrase  "engaged  in  business  as  a  wholesale  dealer,"  as 
used  in  §7283  Bums  1901,  Acts  1897,  p.  253,  §3,  is  used  in  the 
sense  of  "like"  or  as  illustrating  the  kind  of  wholesalers  re- 
ferred to.  State  V.  Bock,  559,  566  (8). 

7.  "Who  does  not  sell." — Intoxicating  Liquors. — Statutes. — The 
clause  "who  does  not  sell,"  as  used  in  §7283  Bums  1901,  Acts 

1897,  p.  253,  §3,  merely  defines  the  character  of  the  wholesalers  ^ 

who  are  exempt  from  procuring  a  license  to  sell  intoxicating  n 

liquors.  State  v.  Bock,  559,  566  (9) . 

8.  "Wholesale  Dealer." — Intoxicating  Liquors. — Statutes. — Ref- 
erence to  Prior  Statutes. — In  determining  the  meaning  of  the  ^ 
words  "wholesale  dealer,"  as  used  in  §7283  Bums  1901,  Acts  | 
1897,  p.  253,  §3,  the  court,  as  an  aid,  will  look  to  the  use  of  such  * 
words  in  the  United  States  statutes   (20  Stat.,  pp.  333,  334).  ' 

State  V.  Bock,  559,  566  (10).  ^ 
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